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THE STUDENTS 
OF THE 


COMMON-LAWS 


OF 


ENGLAND 


& E ASON ische life of the Lay, cok. Inf 

= ſaith that grave Father and ſage "Mm 
thereof, Sir Edward Coke; Nay, 
> the Common Law it ſelf is no- 
thing but learned Reaſon, or the 
perfection of Reaſon, gotten by much ſtudy and 
obſervation ; which by many ſucceſsion of ages 
hath been fined and refined by an infinite num- 
ber of grave and learned men, and, by long expe- 
rience,grown to ſuch a perfection for the govern- 
ment of this Realm, as the old rule may be juſtly 
verified of it; No man of his own private reaſon 
ought to be wiſer than the Law. This Law, as 
ſaith the ſame Author, conſiſteth of three parts; 
Firſt, on Reports and judiciall Records: Se- 
condly, on Statutes contained in Acts and Re- 
4 cords 
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Cole 1nfti- cords of Parliament, And thirdly on the com- 
Optima le mon Cuſtomes of the Realm, grounded upon 
gum de con. Reaſon, and uſed time out of mind, &c. The 


u 


inerpres eſt Conſtrutfion and Explanation of all which belongs to 


res perpetua 


ſimiliter Ju- the Fudges of the Realm ( For though the Law 
"Er In is the Rule; yet init ſelf it is but mute: The 
ur. 13% Judge is Lex loquens) Whoſe Fudgments and 
Reaſons given in Court, left they ſhould vaniſh 
with the breath that uttered them, or being writ- 
ten in the memorie of the Hearers only , ſhould 
be more frail and fluid than humane nature it ſelf, 
plowed. bn J he wiſdom of our former Kings appointed 
Comment» four Reporters, to commit to writing, and truly 


rYICS. 


Cob preface to deliver, as well the words ſpoken, as the Judg- 
to the third a a 

Repo ments and Reaſons thereupon given in our 

— Courts at Weſtminſter, who were choſen men, 

and conferred altogether at the making and ſet- 

ting forth any book of Reports ; which Book in 

reſpect of the number of the Reporters and their 

approved learning, carried great credit, as juſtly 

it deſerved, ſaith Mr. Plowden. Hence it is, 

That all our Year-Books of Law-Reports, from the 

beginning of the Reign of K ing Edward the third, 

untill the latter end of King Henry the eighth, re- 

ceived their being, and continue their repute with 

us to this preſent. If we have ſince failed in the 

number of the perſons reporting, it hath been am- 

ply recompenced in the Grandure and Authority of 

one ſingle Author, Sir James Dyer Chief Fuſtice 

of the Common Pleas, by whoſe great learning and 

aſsiduous ſtudy, the ſaid Fudgments and Law-Re- 

ſolutions 
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folutions have been tranſmitted and perpetuated 
untill the twenty fourth year of the reign of the late 
Queen Elizabeth; ſince when there hath not been 
any continuation or dependance of terme or time in 
the Lord Cokes Reports, or in any other approved 
La- Author, to this preſent , whereby a conſtant 
Series or Diarie of our Law reſolutions , in our 
Courts at Weſtminſter , might have been propa- 
gated unto u. By which Interſtitium in theſe li- 
centious times, Non tam Reſcripta, & Judictim 
ſcita, quam propudia & ſæverioris literature 
improperia immodice ſcaturiunt. Amultitude of 
flying Reports (whoſe Authors are as uncertain 
as the times when taken, and the cauſes and reaſons 
of the Fudgements as obſcure, as by whom judged) 
have of late ſurreptitionſly crept forth ; whereby,in- 
ſtead of that plentifull and profitable increaſe which 
thoſe fields (thus by a vigilant husbandman tilled) 
would have yielded to our Students, we have been 
entertained with barren and unwarranted Produtts. 
Infoelix lolium & ſteriles avenæ, which not only 
tends to the depraving the firſt grounds and reaſon 
of our Students at the Common Law, and the young 
Praflitioners thereof, who by ſuch falſe Lights are 
mis-led, and thereby their Clients Cauſes either de- 
layed or miſcarried, and multiplicity of Law Suits 
rather cheriſhed then ſuppreſſed : But alſo to the 
contempt of our Common-Law i _ and of divers 
our former grave and learned Fuſtices & Profeſſors 
thereof whoſe honoured and reverend names have in 
ſome of the ſaid Books been abuſed and invocated 
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to patronixe the indigeſted crudities of thoſe plagi- 
aries: The Wiſdom, Gravity and fuſlice of our pre- 
ſent Fuſtices,not deeming nor deigning them the leaſt 
approhation or countenance in any their Courts, 
purſuing therein the judgment and praclice of the 
Reverend Sir Henry Hobert, who (when Serjeant 
Henden, Termin. Mich. 20 Jac. at the Common- 
Pleas Barr in Godfry Wades Caſe, vouched for 
authority Daliſons printed Reports) demanded of 
him by what warrant thoſe Reports of Daliſons 
came in print. 

Having therefore many, or rather one continu- 
ed fifty years work H me, of the ſummary Reports 
or Commentaries of that grave, pious, and learned 
Fuſtice Sir George Croke' K mght (which he be- 
gan about the time when the Lord Dyer ended his 
Reports; and is uninterruptedly continued by him 
(our Author)untillneer his deceaſe: and) not willin 
to deprive this preſent age or poſterity of ſo —— 
good ; fearing alſo leaſt after my deceaſe, they ſhould 
be obtruded to the publique by an incurious Law- 
hand, or through / ordid ignorance of ſome others, 
be proſtituted in the contemptible Pamphlet-dreſſe 
and character of ſuch their blind and miſhapen Ne- 
ports (dignum patella operculum) as ſome of our 
late Fuſtices and Profeſſors of Law are in that kind 

LO abuſed : * Whereby the very Majeſty of the Lam 


Formalities | 

and Ceremonies peculiarly appropriated and e amongſt us; ſo as they 
ſeem now to be eſſentialls of the Lawit ſelf, and ought not without the ſupreme authority 
be changed or diſuſed: Such are thoſe which are obſerved by our Author in the creation of 
Serjeants at Law, &c. And ſuch 1 conceive are the writing of the Orders and Records of 


Courts, in ſuch peculiar hands, the printing of Law Reports in their proper Letter and native 
Language, 
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ij prophaned, the authority of —_ leſſened, and 
the matters in their Books rendred 40 uſefull to 
our Students. TI have taken upon me the reſolu- 

tion and task of extratling and extricating theſe 
Reports out of their dark, originalls , they being 
written in ſo ſmall and cloſe an hand, that I may 
truely ſay they are folia ſybillina, as difficult 

as excellent, and have thereunto added the ſeveral 

T ables and Indexes of the names of the Caſes, and 

the chief matters therein contained, I would have 
ſent them forth in their native Idiome, the proper 

and peculiar phraſe of our (ommon- Law, wherein 

tbey are ſuccinfthy , ſenſibly, and fully reported, 
(There being many words in them ſo appropri- cok. Lir. 5. 
ated, as that they cannot be lo legally expreſſed 

by any other word, or by any periphraſis or cir- 
cumlocution) if not otherwiſe by preſent authority 
inhibited : And in regard the whole work is too volu- 
minous to be compriſed in one Book , I have accord- 

ing to the ancient method obſerved in our Law Re- 
ports, reduced them to the number of our Kings and 
Queen, in whoſe Reign taken : and as well in _ 

vance of the adviſe of the Lord Coke to theStudents 
of our Common Law, That they ſhould firſt read Cob. Li 
the later Reports, becaule for the moſt part the a 
later Reſolutions and Judgments are the ſureſt, 

and therefore beſt to ſeaſon them therewith at 
the beginning, both for the ſettling of their 
Judgments, and retaining them in memory, and 

are eaſier to be underſtood than the ancient; As 

alſo for that I would in a ſeaſonable time . 
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ad vivos, upon Tacitus grounds, and not improperly 
in hu own words, it being now ultra quindecem af- 
nos (grande mortalis ævi ſpatium) in quibus 
multi fortuitis caſibus interciderunt; pauci, & ut 
ita dixerim, non modo aliorum, ſed etiam noſtri 
ſuperſtites ſumus, exemptis è media vita tot an- 
nis, quibus juvenes ad ſenectutem, ſenes prope 
ad ipſos exactæ ætatis Terminos per ſilentium 
venimus : © above fifteen years (a great part of 
& mans age) wherein many have been waſted by uſu- 
* 4[l chances, a few of us only remaining that have 
cc verlived, as I may ſay not only others, but alſo our 
c ſelves, ſo many years ſubdutted out of the midſt 
© of our life, in which we proceeded in ſilence from 
chung men to aged, from aged almoſt to the grave: 
In which ſpace the chiefeſt both at Bench and Barr 
have been taken from us by death, ſome few only who 
were then Antelignani with them, and now primi 
cerii in foro noſtro Weſtmonaſterienſi remaining 
alive with ny ſelf (who for the greateſt part of the 
time in taking theſe Reports had the honour to be at 
the feet of thu Gamaliel) whom I may vouch to at- 
teſt with me the candour and integrity of our Author, 
as well upon the Bench, as in writing this work 
wherein he never ſought to draw to himſelf, the glory 
of any argument or opinion delivered by another, but 
were he at the Barr or Bench, hath faithfully ſet 
down his ſaid Fudgment or opinion, and yeelded him 
his due commendation. I have therefore firſt pub. 
liſhed the laſt part of his Reports, conſiſling of ſuch 


choice Fudgements and reſolutions only wherein him- 


ſelf 
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ſelf was both Fudge and Relator, who without often- 

tation might have fitly applyed that of Syracides un- 

to himſelf, Ego ultimus evigilavi, tanquam is qui 

ſpicas legit poſt meſſores, profeci benedictione 
Domini, & tanquam vindemiator, implevi tor- 

cularis lacum : Conſiderate, me mihi non ſoli 
laboraſſe, ſed omnibus quærentibus eruditio- 

nem: I am awaked up laſt of all, as one that keceluſi. 
* 9athereth after them in the Vintage, in the bleſ- ai 54nd 
e ing of the Lord I am increaſed, and have filled my ** 

04 Mine- preſo like a Grape-gatherer : Behold I have 

© not laboured for my ſelf alone, but for all them that 

ce ſeek knowledge : To whoſe worthy memory I think 

my ſelf obliged, præ-libaminis loco aliquid pa- 

rentari. 

This reverend Fudge Sir George Croke was 
deſcended of an ancient and illuſtrious Family called 
le Blount, his Anceflor in the time of the civill diſ- 

ention betwixt York and Lancaſter (as Fuſtice 
Markham, taking part with King Edward the 
fourth, was relegated during the reign of King Hen. 
the ſixt; and as Fuſtice Forteſcue, ſiding with Hen. 
the ſixt, abſented himſelf in the time of King Edw. 
the fourth, ſo) being a fautor and aſsiſtant unto the 
houſe of Lancaſter, was inforced to age and con- 
ceal himſelf under the name of Croke, till ſuch time 
as King Henry the ſeventh moſt happily reconciling 
thoſe diſfereut titles, this our Anceſtor in his poſt- 
liminium, aſſuming his ancient name, wrote himſelf 
Croke, alias Blount, (that of Blount being alto- 
gether omitted by our Fudges father upon the marri- 


eye 
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age of his ſon and heir Sir John Croke, with the 
daughter of Sir Michael Blount of Maple-Dur- 
ham in the County of Oxon) Thu Croke alias 
Blount had iſſue Sir John Croke (Grandfather to 
our Fudge) who being a Six Clerk in Chancery, was 
reſtrained marrying, untill enabled by the Statute of 
14 Hen. 8. and being in much favor with the King, 
was by him made one of the Maſters of the Chancery. 
He took to wife the daughter of Sir Ambroſe Cave 
of Leiceſterſhire Knight, by whom he had iſſue Sir 
John Croke of Chilton in the County of Bucking - 
ham K night, a man of great modeſty, charity, and 
piety ; who in the yeer of Queen Elizabeth was 
by her made the firſt High Sheriff for that County 
divided from Bedfordſhire : He took to wife Eliza- 


beth the _— of Alexander Unton Eſquire, 


and by her had iſſue five ſonnes, viz. Sir John 
Croke, Henry Croke , our Author Sir George 
Croke, Paul-Ambroſe Croke, and William 
Croke. Sir John Croke, eldeſt Son of Sir John, 
inherited his fathers virtues and fortunes, and was 
very famous / his wiſdom, eloquence, and knowledge 
in our Laws:Being Speaker of the Parliament anno 
43 Eliz. he received this elogium at the end thereof 
from her Majeſty, That he had proceeded therein 
with ſuch wiſdome and diſcretion, that none before 
him had deſerved better. He was Recorder of Lon- 
don, and, in Paſc. primo Jacobi Regis, Kmehted, 
and made Serjeant at Law; and, in Termin. Paſch. 
anno quinto of the ſaid King, advanced by him to 
be one of his Fuſtices of the then Court of Kings 


Bench, 
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Bench, where he ſo continued untill the twenty third 
of January, in the ſeventeenth year of the ſaid 

ings reign, at which time he departed this life at 
his houſe in Holbourn, leaving behind him a plenti- 
full Eſtate and I ſue. Henry Croke the ſecond Son, 
and Paul-Ambrole Croke the fourth Son, were 
grave profeſſ ors of the Common Law, and the laft of 
them 'Reader of the Inner-Temple. William 
Croke, the fifth Son, was a man of an humble ſpirit . 
and piouſly diſpoſed, additting himſelf wholly to a 
Country life. 

Sir George Croke the third Son, and Author 
of this work, was born about the ſecond year of the 
reign of Queen Elizabeth, and paſſed over his in- 

ancy and tender years under the wings and care of a 
moſt diſcreet and loving Mother, in the exerciſe of all 
good qualities, giving thereby very early ſigns of his 
future perfettion in learning:When time and diligent 
inſtruction had made him fit for a remove, he was ſent 
to Oxford, to improve the talent of his naturall inge- 
nuity, with the help of the Arts, and ſtudy of Philo- 
ſophy. After ſome abode there, he was again tranſ- 
planted to the Inner- Femple ; where he imployed 
the remaining part of hu youth in the ſtudy of our 
Common Law, and was double Reader of that houſe. 
Upon the twenty ninth of Fune anno 21 Jacob. he re- 
ceived his Writ of being Serjeant at Law, and the 
ſame day was Knighted, and made the Kings Ser- 
jeant: Upon the eleventh of February anno 22 Jac. 
he was created one of the Fuſtices of the Common 


Bench, and continued in that place untill Mich. 
Term. 
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Term. anno 4. Car. Reg. at which time upon the 
death of that learned and grave Fudge Sir John 
Doderidge he was advanced to be one of the Fuſti- 
ces of the then Kings Bench; from whence I ſhall 
take a ſhort ſurvey of him. He was of a moſt prompt 
invention and apprehenſion, which was accompanied 
with a rare memory, by mean; whereof, and through 
his ſedulous and indefatigable induſtry,he attained to 
a profound Science and Fudgment in the Laws of the 
Land, and to a ſingular intelligence of the true rea- 
ſons thereof, and principally in the forms of good 
pleading. He was of an univerſal and admirable 
experience in all other matters which concerned the 
Common-wealth. He heard patiently, and never 
ſpake but to purpoſe, and was alwaies glad when mat- 
ters were repreſented unto him truly and cleerly : he 
had this diſcerning gift, to ſeparate the truth of the 
matter, from the mixture and affeion of the delive- 
rer, without giving the leaſt offence, He was reſolute 
and ftedfaſt for truth:and as he deſired no imployment 
for vain-glory;ſo he refuſed none for fear: and by his 
wiſdome and courage in conſcionably performing his 
charge, and carefully diſcharging his conſcience, and 
hu modeſty in ſparingly ſpeaking thereof he was with- 


out envy,though not without true glory. Toſpeakof his 


integrity and forbearing to take bribes, were awrong 
to bis virtue. In ſumme, what Tacitus ſaith of Ju- 
lius agricola, his wife's father, who was a Governor 
in our Britain, I may truly ſay of this Agricola, our 
reverend Fudge, my wife's father, Agricola tempo- 
ra curarum, remiſsionumq; diviſa; ubi conven- 


tus 
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tus ac Judicia poſcerent, gravis, intentus, ſeverus, 

& ſæpius miſericors: ubi officio fatisfactum , 
nulla ultra poteſtatis perſona, triſtitiam & arro- 
gantiam & avaritiam exuerat: Nec illi, quod eſt 
rariſsimum, aut facilitas, authoritatem, aut ſeve- 
ritas amorem, diminuit. T hat he well and diſ- 
* creetly divided the ſeaſons of his affairs and va- 
* cations : In times of Audience and Fudgment he 
« was grave, heed full, auſtere, and yet mercifull too: 
* T hat duty performed, no face any more or ſhew of 
* authority; ſevere and ſtately looks were laid apart 
in ſuch ſort, that neither his gentle and courteous 
* behaviour weakened the reverence, nor his ſeve- 
© rity the love due to his perſon : He was of a ſtrift 
life to himſelf, yet in converſation full of ſweet de- 
portment and affable, tender and compaſsionate, 
ſeeing none in diſtreſs, whom he was not ready to re- 
lie ve: nor did I ever behold himdo any thing more 
willingly than when he gave almes: He was every 
way liberall, and cared for mony no further than to 
illuſtrate his vertues: he was a man of great modeſty, 
and of a moſt plain and ſingle heart, of an ancient 

freedome and integrity of minde, eſteeming it more 
honeſt to offend than to flatter, or hate: He was re- 

markable for hoſpitality a great lover and much be- 

loved of his Country wherein he was a bleſſed peace- 

maker, and in thoſe times of conflagration was more 

for the Bucket than Bellows, often m out the 
waters of his tears to quench thoſe beginning flames 

which others did ventilate : In Religion he was de- 

vout towards God,reverent in the Church attentive 
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at Sermons, and conſtant in Familie duties. Whileſt 
he lived he was the example of the life of faith, love, 
and good works, to ſo many as were acquainted with 
his equall and even walkings in the wayes of Hod, 
through the ſeverall turnings and occaſions of his 
life : and though now dead, ſtill continues to dogood, 
being the founder of a Chappell, which he cauſed to 
be dedicated and ſet apart for the ſervice and wor- 
ſhip of God, and for the eaſe of the Inhabitants 
of Studeley ( being an Hamlet and Member of 
Bechley in Buckinghamſhire, and at leaſt two or 
three miles diſtant from that Pariſh Church ) as 
alſo of an Hoſpitall for poor People, both which he 
endowed with a liberall revenue. At laſt this pi- 
ous and learned Fudge ( finding his Age and Infir- 
mities to increaſe, and being deſirous, before he put 
off his decaying and declining body, to have ſome lei- 
ſure to examine his life, and to prepare for that 
great day wherein all muſt render an accompt to the 
ſupreme Fudge of their Actions) was an humble ſui- 
tor to the late King for his Writ of eaſe, which was 
denyed and yet in effett granted: And for tbe rare- 
neſs, I ſhall recite both Petition and Anſwer, which 
are as followeth, &c. 
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Tothe Kings moſt excellent Majeſty. 


The humble Petition of your Majeſties humble 
Servant Sir George Croke K night, one of the 
Fuſtices of your Bench, 


Humbly ſheweth, 


Hat he having by the gracious favour of 
T Vour Majeſties late Father of famous me- 
mory, and of Y-our Majeſty, ſerved Your Ma- 
jeſty , and your ſaid late Father, as a Judge of 
your Majeſties Court of Common Pleas, and of 
your Highneſs Court called the Kings Bench , 
above this ſixteen years,is now become very old, 
being above the age of 80 years: And by 
reaſon of his ſaid age and dullneſs of hearing, and 
other infirmities, whereby it hath pleaſed God 
to viſit him, he findeth himſelf diſabled any lon- 
gertodo that ſervice in your Courts, which the 
place requireth, and he deſireth to perform; yet 
is deſirous to live and die in your Majeſtics Fa- 
vour. 

His moſt humble ſuit in, That your Ma- 
Jeſty will be pleaſed to diſpence with 
his further attendance in any .your 
aj eſties Courts; that ſo he may re- 
tire himſelf and expect Gods good plea- 
ſure: And during that little remain- 
der of his life, pray for Your Maj eſties 
long Life and happy Reign. 
GzorGs Croke, 
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The Kings Anſwer. 


Pon the humble addreſs, by the humble 
Petition of Sir George Croke Knight, who 

after many years ſervice done both to Our de- 
ceaſed Father and Our Self, as Our ſaid Fathers 
Serjeant at Law, and one of His and Our Judges 
of Our Benches at Weſtminſter, hath humbly be- 
ſought Us, by reaſon of the infirmity of his old 
age ( which diſableth him to continue to per- 
form to Us that ſervice, he much deſireth to have 
according to his duty done) his further atten- 
dance might be by Uls in Our Grace diſpenſed 
with; to the end all Our loving Subjects, who 
have, and ſhall faichfully ſerve Us (as We de- 
clare this Our Servant hath done) may know, 
That as Weſhall never expect, much leſs require, 
or exact from them performances beyond what 
their healths and years ſhall inable them; ſo 
We ſhall not diſmiſs them without an appro- 
bation of their ſervice, when We ſhall fin they 
ſhall have deſerved it, much leſs expoſe them 
in their old age to neglect. As Our Princely 
teſtimony therefore, That the ſaid Sir George 
Croke being diſpenſed withall , Fr from 
Us, at the humble requeſt of the ſaid Sir George 
Croke (which We have cauſe and do take well, 
that he is rather willing to acknowledge his 
infirmity , by his great Age occaſioned, than 


that by the concealing of the ſame any want 
of 
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of Juſtice ſhould be to Our People) and not out 
of any Our leaſt diſpleaſure conceived of him ; 
do hereby declare Our Royall pleaſure, That 
We are graciouſly pleaſed, and do hereby di- 
ſpenſe with the {aid Sir George ( rokes further at- 
tendance in Our ſaid Bench at Weſtminſter, and 
any Our Circuits. And as a token of Our ap- 
probation of the former good and acceptable ſer- 
vice, by the ſaid Sir George Croke, done to Our 
deceaſed Father and Our ſelf; do yet continue 
him one of Our Judges of Our ſaid Bench: And 
hereby declare Our further will and pleaſure to 
be, That during his, the ſaid Sir George Crokes 
life, there ſhall be continued and paid hy us unto 
him, the like Fee and Fees as was to him, or is, or 
ſhall be by Us paid to any other Our Judges of 
Our ſaid Bench at Weſtminſter, and all Fees and 
Duties, ſaving the allowance by Us to Our 
Judges of Our ſaid Benches for their Circuits 
only. 

Son after, this good Fudge (having been an early 
laborer in the Lords husbandry,and endured the heat 
of the day till the eleventh hour, whereby he obteined 
the promiſed penny of thu life, which wiſdom hath 
in ſtore for her children, viz. length of dayes on his 
right hand, and on his left ricbes and honour) made 
an holy retreat to his houſe at Waterſtoke in 
Oxford-ſhire ; where, full of aſſurance that 
Chriſt would be unto him in death advantage, 
he not long after cheerfully refigned up his Soul into 
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the hand of him that gave it. And upon his Tomb, 
there eredted, at the charges of hu virtuous Lady 
and Relitt, Mary, the Daughter of Sir Thomas 
Bennet Knight, for the laſting memory of his name, 
whoſe ſervice deſerved the favor of his Prince and 
Country, there is this Inſcription : 


Georgius Croke Eques Auratus,unus Juſticiari- 
orum de Banco Regis, Judicio linceato & animo 
preſenti inſignis, veritatis hæres, Quem nec mi- 
næ nec honos allexit: Regis authoritatem & po- 
puli libertatem æqua lance libravit; Neligione 
cordatus, Vita innocuus, manu expanſa, corde 
humili pauperes irrogavit; Mundum & vicit & 
deſeruit anno Ætatis ſux LXXXII. Annoq, Re- 
gis ( aroli XVII. Annoque Domini MDC XLII. 


hereunto I ſhall ſubjoyn 


———— Cul pudor, & juſtitiæ ſoror 
Incorrupta fides, nudaq; veritas: 
Quando ullum invenient parem? 


* Unto whom both Modeſty, 
And Fuſtice Siſter (Faith, from Scandall cler) 
* And naked Truth : When will they find a peer ? 


. Concerning 
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Concerning the whole workit ſelf, Imay, I think, 
and not immodeſtly, uſe the words of the Roman Pre- 
co proclaiming the Ludi ſeculares, Venite & vi- 
dete quod nemo mortalium vidit aut viſurus eſt, 
A work of our Law-Reports by one man taken and 
continued beyond aF ubile: whereof this part contains 
the Caſes of ſo late time, that thereby it hath the ad- 
vantage of former opinions concerning moſt of the 
Queres controverted in the elder Books giving a re- 
ſolution to many of them : And hath alſo cleerly ex- 
plained ſeveral of our late Statutes,delivered divers 
moſt exatl Rules for pleading; and carefully ſet down 
all legall formalities in the creation of Serjeants at 
Law, Fudges, &c. with other the Ceremonies and 
Orders of their precedency, their times of ſitting in 
Court, keeping of Eſſoynes, adjournment of Terms, 
and other ſuch ancient Rights & uſages of our Com- 
mon Law; whereby the honor and very being thereo 
hath been preſerved. Of all which I would reminde 
our Student of the obſervation, which is given him 
by Sir Edw. Coke, That there is no knowledge, corel. 
Caſe, or point in Law, ſeem it of never ſo little 
accompt, but will ſtand him in ſtead at one time 
or other ; and therefore, in reading, nothing to 
be pretermitted. 

The method herein uſed is likewiſe conſiderable ; 
not being ſtuffed with the Pleadings at large, and 
their many continuances, with the ſame Arguments 
at Bar and Bench reinforced pro & contra : But 
here the Caſe is ſhortly ſlated according to the points 

in 
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in Lam, therein to be diſcuſſed and adjudged, the rea- 
ſons plain & ſuccinitly laid domn, & yet the matter 
intended truly uttered, and as neer as may be, in the 
name and words of the party who deliver d it and the 
former Authorities to Warrant the / ame ſummarily 
Julius col. Touic hell, ſo as the Book is (ad compendium præpa- 
Poli m. ratus quantumg, ratio paſſa eſt; ita moderate re- 
engt. preſſus, ut nec prodiga ſit in ea copia, nec damnoſa 
concinnitas) already abridged, and as far as the ſub- 
jet matter will permit, equally ballanced ; fo as nei- 
ther its affluence ſhall cloy, or its conciſeneſs be a loſs 
to our Students. T his Book alſo paſſeth in ſurety of 
Law, moſt of our former Reports, which were chiefly 
compoſed of the ſodain ſpeeches of the Fuſlices, upon 
the motion of Caſes by the Serjeants and Counſellors 
_ Pro- at the Barr : But moſt of the Caſes herein, be mat- 
Commena- ters in Law, tryed upon Demurrer, or by ſpecial Ver- 
85 ict, containing matters in Law, which both were de- 
bated by thoſe of the Bar & Bench to the uttermoſt. 
and in the end allowed, or for the cauſes ſhewn, diſ- 
allowed, and whereof the Author himſelf had a Copy; 
fludyed, argued, and after great deliberation, gave 
his Fudgment or reſolution in every of them: And 

ſo they be moſt firm and ſure to truſt unto. 
And whereas it is the advice of Sir Edw. Coke 
Cok. Lit. t0 Students, I hat they ſhould look not only to 
=” the Cale reported ; but unto the Records of the 
plowd. Pro- Pleadings and Judgments therein, which much 
logie, ec. confirm the credit of the Report, and the Rea- 


ders ſurety of the Law. In moſt of the Caſes here 


reported, 
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reported the number, Noll, when, and where entred,zs 
prefixed, that thereby if any ſcruple or doubt of Er- 
ror ſhould be in the Report, the Student might have 
aready recourſe thereunto : And herein alſo I ſhall 
further ſecure you,that as already before the publiſh- 
ing hereof, moſt of the preſent fuſtices have had a 
peruſal of the authentick and original Manuſcript- 
books of theſe reports,compoſed in their genuine lan- 
guage: So when the reft of them for the publick good 
ſhall either in their original, or by tranſlation be made 
common, T ſhall with the ſame care and reverence , 
like another Pyſanè letter, preſerve them, as choice * The Em. 


Perors from 


Monuments of his great prudence and unwearied in. 5, ini 
who died 


duſtry that collected them; and will be ready at any 565. unit 
Lotharins 11, 
time hereafter to produce them for proof or confir- de f 


mation of what I have or ſhall publiſh out of them, * 
. R uch negle- 
when by the honourable Fuftices, or upon any impor- dd the bo- 


. dy of the Ci- 
tant occaſion, I ſhall be thereunto required. vl Law ga 
ime 


none ever profeſſed it : But when the Emperor Let harius the eleventh took Amalfi, he there 
found an old copy of the PandeFs or Digeſts, which as a precious Monument he gave to the 
Piſans ; by reaſon whereof it was called Litera Piſana : From whence it hath been ſince tran- 
ſlated to Florence, &c. and is never brought forth but with Torch-Light, or other reverence. 
Carin. Cron. lib. 4. fol; 438; Seldens Annotations upon Forteſcue, ful. 20.21. 


T ſhall not need to apologize for my ſelf in making 
publick theſe Reports, wherein I had the only pro- 
priety, by the free donation of the Reverend Author: 
The work J hope will not needit. If I find this ac- 
ceprable T ſhall cheerfully give birth to the other vo- 
lumes of this eminent Perſon. For as it ts my 
comfort ( That God hath wouchſafed; ) ſo it 
ſhall be my endeavour , that I may any way 

| (though 
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(though but thus inſtrumentally) uſe my hand in 
the leaſt ſervice tending to a-generall good : Det 


Deus ut perficiam. 


From my Manor houſe of Gorhambury, 
May 7. 1657. 


HarszBoTLE GriMsSTON. 


Hæc ſtudia Adoleſcentiam alunt, Se- 
nectutem oblectant, Secundas res 
ornant, Adverſis perfugium præ- 
bent, Delectant domi, Non im- 
pediunt foris, Pernoctant nobiſ- 
cum, Peregrinantur, Ruſtican- 
tur. 


Cicero pro Archia Poeta. 


Anno 
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1 
9 111 * 


gane 


Anno primo 


CASO 
REGTIS. 


Ding James departed this life upon the 
twenty ſeventh day of March, in the 
Baz year of our Lord God 1625. By whoſe 
P dimiſe.,, all the Juſtices Patents be- 
came void: Whereupon King Charles 
ſignified his pleaſure to the Lord Keeper 
That all in judicial places ſhould retain them, as be- 
fore, and be new impowred ; And accordingly Sir 
Randolph Crew, chief-Juſtice of the Kings-bench, recei- 
ved a new Writ ; And Sir Henry Hobert chiet-Juſtice 
of the common-Bench a new Patent, and were ſworn 
de novo. The ſame day alſo Sir Thomas Coventry, Attor- 
ney-general, and Sir Robert Heath, Solicitor-general to 
the late King, had new Patents ſent them, and were 
again ſworn. And like Patents were made for. the 
other Juſtices, with recital of their ſeveral places (as 
they were in antiquity ) and of their Remoyes or 
changes. Juſtice Jones was\ſworn one; of the Juſtices 
of the Kings- Bench, and my: ſelf, at the fame time, at 
the Lord Keepers houſe, was ſworn (again) one of 
the Juſtices of the Common-bench ;,;And afterwards 
the other Judges, as they came to London, took theit 
Oathes and received their Patents; and although there 
had been a Proclamatioa made That all the Judges, 
might hold and execute their ſeveral Offices as former- 
ly ; yet we conceiyed it ſafeſt That none of us ſhauld 
=" A inter · 
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intermeddle untill we were re-Authorized by our new 
Patents, and {worn anew. 

This vacation Sir John Walter Attorney to Prince 
Charles, before he was King, and Sir Thomas Trevor the 
ſaid Princes Solicitor, were appointed the Kings Serje- 
ants, and Writs directed unto them retornable in Chan- 
cery, who thereupon, in the vacation, appeared before 
the Lord Keeper at his houſe in Weſtminfter, and there 
took the Oath for Serjeants, and then alſo ſworn the 
Kings Serjeants, and their Patents there delivered them. 
Afterwards Sir Henry Yelverton received a Writ to be Ser- 
jeant, retornable in Chancery the fourth day of May 
(which was the firſt day of the Term) with a Warrant 
alſo to be one of the Juſtices of the Common. bench, 
and thereupon he made ſuite to the Chief-juſtice, That 
he might have his Robes and Coyte put upon kim in 
the Treaſury of the Common-bench, and be diſpenſed 
with for returning in his party-coloured Robes from 
Serjeants Inne to Weſiminſter, as the manner is of new 
Serjeants: Upon this occafion all the Juſtices and Ba- 
rons met at Serjeants Inne, by appointment of the 
Chief - juſtice, where Sir Henry Yelverton then ſhewing 
the reaſonableneſs of his requeſt (becauſe by the ſudden- 
neſs of his calling he was unprovided for the ſolemni- 
ties) cited a preſident, wiz, That Sir Edward Coke being 
Kings Attorney; was made Serjeant and Chief-juſtice of 
the common-Pleas, and ſworn in Chancery the ſame day, 
and then his Robes and Coyfe being put on in the 
Treaſury of the common-Bench, by Sir John Pophans , 
Chief. ſuſtice, and by Sir Thomas Flemming Chief-Baron, 
he was led in his party Robes to the Common-Bench 
bart to make his (ount, and there took the Qath of 
Chief-Juſtice all in one day. And he likewiſe deſired, 
that ſoit might be done to him, but all the Juſtices con- 
ceived it 'was not a preſident to be followed, being part 
of the! ceremony for the creation of Serjeants, which 
ought to be performed in ſolemn manner; Nor could 
it be convenient to ſuffer any more ſuch examples. * 
| ore 
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fore they all reſolved, That the writs of the ſaid Serjeants 
retornable immediate to appear in the vacation, and then 
ſwear them at the Lord Keepers houſe, was not legall 
and according to the courſe of Law : For although the 
Chancery be alwayes open to purchaſe general writs, or try 
marters of equity, to have writs retornable immediate, yer 
this Writ, which is of ſo high a nature as to command 
ad comparendum & reciptendum Statum, & gradum ſervientis 
ad legem, ought to be made retornable at a day certain in 
Term, and not in the Vacation when a day cannot be pre- 
fixed (as of neceſsity _— to be) for the performance of 
all the ceremonies requilite for that calling: Whereupon 
they moved the Lord Keeper to have other writs 7 
cted unto them, to take the ſaid eſtate and degree, retor- 
nable in Chancery, May the 4. being the firſt of this Term, 
which was done accordingly,” and they ſworn there by 
agreement amongſt themſelves in this order. Firſt Sir 
Jobn Walter, who had a warrant to be the Kings Serjeant, 
and appointed to be chief-Baron (in the place of Sit Lau- 
rence Tanfield, who dyed the 30 of April before) Then Sir 
Henry Yelverton, who had been the Kings Attorney, and 
was ancient to them both, and laſtly Sir Thomas Trevor, 
who had alſo a Patent to be the Kings Serjeant: And on 
Tueſday, May 10. in the ſecond week of the Term, the ſaid 
Sir John Malter being of the inner Temple; Sir Henry Tel- 
rverton of Grayes Inne, and Sir T'bomas Trevor of the inner- 
Temple, with the Benchers, Readers, and others of thoſe 
Inns of Court, whereof they reſpectively had been, being 
attended by the Warden of the Fleet and Marſhal of the 
Exchequer, made their appearance at Serjeants Inne in 
Fleet-ſtreet, before the two chiet-Juſtices, and all the Ju- 
ſtices of both Benches. And Sir Randolph Crew, chief-Ju- 
ſtice, made a ſhort ſpeech unto them, and ( becaule it was 
intended they ſhould not continue Serjeants to practiſe) 
he acquainted them with the Kings 2 — of advan- 
cing them to ſeats of Judicature, and exhorted them to 
demean themſelves well in their ſeveral places. Then 
every one in his order made his Count (and defences 
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were made by the ancient Serjeants) and their ſeveral 
Writs being read, their Coyfs and ſcarlet-hoods were put 
on them, and being arrayed in their brown-blew Gowns, 
went unto their Chambers, and all the Judges to their ſe- 
veral places at Weſtminſler, and afterward the ſaid three 
Sei jeants, attyred in their party-coloured Robes, attended 
with the Marſhal and Warden of the Fleet, the ſervants 
of the ſaid Serjeants going before them, and accompanied 
with the Benchers and others of the ſeveral Inns of Court, 
of whoſe ſociety they had been, walked unto Weſtminſter, 
and there placed themſelves in the Hall over againſt the 
Common-pleas bar. | 

And, the Hall being full, a lane was made for them to 
the barr , then (the Juſtices of the Common-Bench 
being only in Court) they recited there ſeveral Counts 
(and ſeveral defences made to ſeveral Counts, and had their 
Writs read. The firſt and third by Brownlowe the chief 
Prothono!ary, and the ſecond by Goulſlon the ſecond 
Prothonotary. And Sir John Walter and Sir Thomas Trevor 
gave Rings to the Judges with this inſcription, Regi Leys 
ſercvire libertas. And Sir Henry Yelverton gave Rings, 
whereof the inſcription was Stat Lege Corona, and pre- 
ſently after (they all ſtanding together) returned to Ser- 
jeants Inn, where was a great Feaſt, at which Sir James Lee, 
Lord Treaſurer, and the Earl of Mancheſter, Lord Preſident 
of the Council were preſent. 

And upon Thurſday the twelfth day of May, Sir Henry 
Yelverton was made Juſtice of the Common-Bench ( be- 
ing the fifth Juſtice ) and the ſame day Sir ohn Walter was 
ſworn chief-Baron, and Sir Thomas Trevor, one of the Ba- 
rons of the Exchequer, 
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Hamond verſus Dod. 


zB, upon an Obligation conditional, reciting 
\ SS whereas ſuch Copy-hold Lands were to be ſur⸗ 
rendꝛed by A. S at her full age, to the uſe of 
the (aid Hamond and Gay, and their heirs, and 
that Gay ſhould pay to Hamond thirty the 
| pound at ſuch a day, and it he failed it ſhould 
be to the uſe of Hamond and his heirs. It 

was conditioned, That if the ſaid Obligoꝛ pꝛotured the laid 
A. S. at her full age to ſurrender totheuſe of Hamond and his 
heirs, and if Hamond and his heirs might have and enjoy the 
ſaid Lands to him and bis heirs, That then,&c. The Defendant 
pleaded that Gay did not pay the thirty thꝛie pound, and that the 
ſaid A. S. came of full age ſuch a day, and afterwards at ſuch 
a Court, in full court, did ſurrender, releaſe and quit claim, ta 
the now Plaintiff,being in poſleſſion, all her right, eſtate and inte⸗ 
reſt in the laid Tenements, &c. and that the Plaintitf alwaies af- 
ter might have enjoyed the ſaid Tenements, &c. The Plaintiff 
replyeth, Quod bene & verum eſt, Chat the ſaid A S. did ſurrender 
&c.prout. But that after ward, (vi. on ſuch à day) the (aid Gay en- 
tred and expelled him, &c. Uhereupon the Defendant demurres : 
And now this Term, it was moved by Athoe Serjeant, That 
this Keplitat.on was god, without ſhewing that the Expulſton 
was foꝛ title; becauſe by the Obligation he bath taken upon him- 
ſelt, to dekend againſt all titles: Vid. 2. Ed w. 4. fol. 15. Ita Replica- 
on be not god, yet if the barr be ill in lubſtante, Judgement ſhall 
be foꝛ the Plaintiff : Vid. Coke 3. Rep. fol. 52. Ridg ways taſe. But 
it was reſolved, That this Replitation is not good, betauſe be hath 
not ſhe wn that he was eviged ” lawful title. Foz „ — 
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Bond doth not extend unto it: Vid. 15. Eliz. Dyer, fol. 225. & 
26. Hen. 8. fol. 3. It was alſo held, That the Bart that ſhe ſurren- 
dꝛed and releaſed in Court, ) is god and certain enough, accoꝛding 
to tommon intendment. And although it be not laid, that ſhe ſur- 
rendꝛed to the uſe ofthe Plaintiff 3 yet being alledged, to be ſur- 
rendꝛed and releaſed in Court, andaccepted by the Plainti#, and 
confefſedin the Revlication, Jt was a ſurrender to the uſe, &c. 
and good enough, 8c, 


Holme werſw Lucas. 


Sſumpſit. The Declaration and Wit were, Quod cum in- 
A debitatus fuit tothe Plaintiff,in fifrien pounds. Jn tonſidera⸗ 
tion whereof, he aſſumed to pay unto the Plaintiff the ſaid fiftten 
pounds, &c, The Defendant pleaded, Non aſſumpſit, and found foz 
the Plaintiff 3 and now moved in arreſt of Judgement, That this 
Declaration is not god, betauſe it is generally, ladebitatus aſſump- 
fir; and doth not ſhew foꝛ what cauſe, viz. fo2 merchandiſe ſold, oz 
money lent, oꝛ foꝛ other cauſes which lye in tontrad: f oꝛ if it were 
Indebitatus by judgement, oz by ſpetialty, which lyes not in con- 
tract, an Aſſumpfii in confideration thereof would not [pe 3 becauſe 
damages recovered inanAfumpfic.cannotbea barr toa dett upon 
a retoꝛd q; ſpecialty. Henden Serjeant foz the Plaintitf agrird, 
That ſuch a Declaration had not bien god, if the Defendant had 
demurred unto it: but having now pleaded Non aſſumpſit, and the 
Jury having found Quod aſſumpſit: Jt ſhall be intended, That be 
aſſumed fo tuch a debt which lyeth in Aſſumpſit. And therefoze the 
Defendant bach made his Declaration god andas to this point, 
dibers pꝛeſidents habe bien in this Court, That after verdia, it 
bath been held god: And the Plaintiff had judgement 3 and many 
p:efidenfs wete alledgedtohave bien the other wap, in the Rings 
Bench and Exchequer Chamber : Whereupon it was appointed, 
That pzefidents on both ſides ſhould be ſearched, And in the mean 


time, Curia adviſare yult. 

Rror of a Ju nt in the Rings ⸗Bench, in debt, upon an 
E Obligation of two bundꝛed pounds, conditioned foꝛ the pay- 
ment of one hundꝛed pounds by John Arſcott, John Chicheſter, and 

ohn Vigniers, 92 any of them. They being all joyntly and ſeveral- 
y dbligozs : The Defendant John Arſcott pleads, Chat he paid it 
at the day. The Plaintifreplies, That neither the ſaid John Ar- 
ſcott, John Chicheſter, noꝛ John Vigniers, nec eorum aliquis had paid 
the laid hundꝛed pounds at the day, Et hoc petit quod Inquiram, 
& prædictus Johannes Arſcott ſimiliter. The Jury found, That the 
fozeſaid John Arſcott had not paid the ſaid hund:ed pounds, as the 
Dekendant bad pleaded ; and thereupon Judgement was given 
02 


Arſcott verſwe Heale, in the Exchequer Chamber, 
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foz the Plaintiff; And the Erroꝛ alligned, was, betauſe the Terdic 
was not attoꝛding to the iſſue Fo it might be paid by any of the 
others, which had ſufficed, But the Court held it to be well 
enough: Fo2 the Addition of John Chicheſter and John Veigners, 
(not mentioned in the barr) was but lurpluſage: And their find: 
ing that John Arſcott did not pay the money, is ſufficient. And it 
ſhall not be intended, that any of the other two had paid it, when 
the Defendant ſaith that he himſelf paid it. And if it had bien pꝛo⸗ 
ved, that any of the other two had made the payment, the Jury 
ſhould have bien direced to find, that the Defendant had paid it 
by ſuch, &c. MUhereupon Judgement was affirmed, ; 


Saverne verſus Smith, in the Exchequer Chamber, 


þ ke of a Judgement in an Ejectione Firmæ, upon a ſpecial 
.Uerdic,the caſe was, That John Dix, being a Copyholder in 
fie of the Manoꝛ of Swaffling, had iſſue two daughters, Agnes mar- 
ryed to John Smith, and Margaret marryedto William Reve, and 
dyed ſeiſed: William Reve made a leaſe foꝛ ten years of Margarets 
part, without licence, and againſt the cuſtame of the Manoꝛ: 
Mhich being p2eſented by the Þomage, as a fozfeiture, the Loꝛd 
ſetzed upon it, and granted it tothe ſaid John Smith and his ppeirs. 
Afterward William Reve dyed, having illue Nicholas, who entred 
and let to the Plaintif,foz thꝛie years, The PlaintiFentred, and 
was ejected by the Defendant, who claims under the ſaid John 
Smith. Et ſi ſuper totam materiam, &c, The Judgement wasentred, 
pro eo quod videtur Curiæ, That the Defendant was guilty of the 
treſpaſs and ejed ment afozeſatd, modo & forma prædict. as the 
Plaintiff hath declared, Ideo conſideratum eſt, That he ſhall reco- 
ver his damage afozeſaid, &c. The Erroz afſigned in Law was, 
Fir(t, That Judgement is given koꝛ the Plaintiff, where it ought 
tu have bien given foꝛ the Defendant. Secondly, Becauſe the 
Judgement is foz the ejecment de integris tenementis, where it 
ought to have been but of the moity. Foz the matter in Law, the 
caſe is, A Copyholder in fee takes husband, who makes aleaſe foꝛ 
years, which by the cuſtome of the Mano, is a foꝛfeiture. The 
husband dyeth : Whether this fozfeiture ſhall bind the Feme and 
her — after her husbands death? And it was adjudged, it 
ſhould not bind; but that the Feme ſhall habe it again, after her 
busbands death, notwithſtanding the foꝛfeiture. Athoe Serjeant 
ſaid, Chat foꝛ the firſt point, he would not infit whether it were 
erro2 02n0. Foz he tonteibed the ſetond tu be a manifeſt erroz 5 be- 
cauſe the Plaintiff had no colour to habe an Ejectione firmæ, but 
fo2 a moity only. And the Judgement was given fo2 the whole 
—— Damages, afſefſed by the Jury, Whereupon Cutis 
adviſare vult. 


Flight 


— 
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Flight verſus Craſden. 


Sſumpſit, MUhereas the Plaintiff was obliged to the Defen- 

A dant in an Obligation of ſixty pounds, to pay thirty the 9.day 
of May 1624. That the Defendant, the ſaid g. of May, in tonſidera⸗ 
tion the Plaintiff would pay unto him the laid 30. li. upon the ſard 
9. of Map, pꝛomiſed to deliver the laid Bond to be cancelled, And 
alledgeth in facto, that he paid the ſaid zo li. to the Defendant ac- 
toꝛding to his pꝛomiſe, and that the Defendant had not delivered 
him the laid Bond to be cantelled, but refuſed, and had cauſed him 
to be areſted thereupon, to his damage. at. The Dekendant Prote- 
ſtando that he made not any ſuch pꝛomiſe, pro placito dicit quod non 
ſolvit, &c. whereupon they were at idue, and being found foꝛ the 
Plaintitf, G win Serjeant moved in areſt of Judgment, That this 
is not any conſideration to charce the Defendant. Foz be received 
but his money at that inſtant time, and conſideration ought al- 
wa yes to be matter of pꝛofit a benefit to him to whom it is done, 
by reaſon ofthe charge oꝛ trouble of him who voto it. Other wile ic 
is not a ſufficient ground foꝛ a pꝛomite, and ſs the Action lies not; 
And fo2 pꝛeot hereof, he cited 9 Edw.4.tol. 19. But Richardſon Ser- 
jeant fo2 the Plaintiff ſhewed, That it is tonſiberation ſufficient 
to have it paid without ſutt oꝛ trouble 3 foꝛ perabventure the non- 
payment at that time would be mo2e pꝛejudicial unto him, than 
the koꝛfeiture of the Bond would be of advantage, if he ſhoulb be 
foꝛted to ſue foꝛ it. And he pzomiſed to do nothing, but that, which 
in honeſty and equity he ought to do, ( viz. to deliver up the Bond 
upon payment of the money) wh ich pzomiſe is binding. And of 
that opinion was all the Court, foꝛ the reaſons befoze alledged. And 
Hobert (aid, if he had pꝛomiſed in this tale, That if he would pay 
the mony in the moꝛning of the laid day, he would give him five 
ounds, it had been a god pꝛomile, becauſe the mony was paid be⸗ 
oꝛe Sun⸗ et, (the time when the la w appoints it to be paid:) And 
it was adjudged fo2 the Plaintiff, Harvey & Yelverton abſentibus. 


| Sr. Upwell Caroons caſe. 


Cr Upwell Caroon, an alien bozn, and not made Denifon, (be⸗ 
ing Agent here fo2 the States of the Low Countreys, ) dyed in- 
teſtate. And now conteſtation was made to whom Adminiſtration 
ſhould be committed. Foz the Judge of the Pꝛerogative offered to 
tommit it to thzee of his bzothers and ſiſters childzen, who were 
aliens boꝛn, and lived in the arch⸗Dutchels tountrey. But one 
who was Gꝛand child or his ſiſter, boꝛn in England and inhabiting 
here, indea vouring to obtain it, mobed, That of right it appertain⸗ 
ed unto him, being a Deniſon 3 becauſe the eſtate tonſiſted in 
Leaſes foꝛ years, of lands, and perſonal eſtate in debts, and that 
Aliens may not habe Leaſes foz years, although they may = 
perſona 
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—— 


perſonal things, and therefoze pzayed a Prohibition, Sed Curia 
adviſare vult. Afterwards in Pichaelmas Term, being again 
moved, Jt was reſolved by the whole Court, That no Pꝛohibiti⸗ 
un was grantable: Foz an Alien may be Adminiſtratoz,andhave 
Adminiſtration of Leaſes, as well as of perſonal things, becauſe 
he hath them in anothers right, and not to his own uſe, And be 
may be Adminiſtratoꝛas well as a perſon Dutlawed oꝛ Attainted 
may be an Executoz 3 And this Court hath no aurhozity about 
committing Adminiſtrations, &c. Paſch. 41. Eliz. rot. 1704. Beck 
verſus Philipps. Debt bzought by an Adminiſtratoz. The De- 
fendant pleads that the Plaintiff was an ien nee, adjudged 240d 
Reſponara ouſter. 


DoRor Brikendens Caſe, 


Rohibition was p2ayed, becauſe upon p2oſecution in the ſpirt- 

tual Court foꝛ Tythes, Sentence was againſt the Defen- 
dant, and an Appeal ſued thereupon, and Docto2 Brikenden made 
thereby a party as pzomoto? of the ſuit, who was not any party 
thereto 3 And herein the firſt Sentence was confirmed, and this 
was in November 1623, and coſts were then awarded to Doctoz 
Brikenden, but not tared untill Hillary term 1623. that is to fay, 
between the time of awarding the cots, and of taring the ſame 
came the Pardon, which pardons all offences befoze December 
1623, whereby this offence, and the tolls taxed thereupon (as 
was pꝛetended) although they were awarded in the ſpiritual 
Court befoze the ſaid Pardon, were alſo pardoned3 and becauſe 
it was not there allowed, A Pꝛohibition was pꝛayed; but deny- 
ed. Foꝛ thoſe Coſts being awarded to the party vefoze the Par⸗ 
don, although they be taxed afterwards, be not taken away by 
that Pardon. 


Marſhalls Caſe. 


jectione firmæ. After imparlante the Defendant pleaded un- 

cient Demeſn, and it was thereupon demurred'3- Foz being af- 
ter Imparlante it came te late: But the Court doubted thereof, 
becauſe ſuch land is not impleadable at the co:mmon-Law, and 
therefoze it came timely enough when he had not pleaded any 
other Plea, Sed Curia adviſare vult. 


B Termino 
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in Communi Banco. 
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Lionell Farringtons caſe. 


Ebt was bought upon the Statute of 23 Elizab. Reginz 
D againſt Thomas Prince and his wife, Ad reſpondendum 1 20.1. 
foz the Retuſanty of his wife, and abſence from Church foz 
eleven moneths, viz. from the twenty third of September, 
viceſſimo primo Jacobi, unto the day of the wzit : per quod, Actio ac- 
crevit eidem Domino Regi, & Lionello Farrington ; qui tam, &c. ad 
babendum the ſaid 120, l. Upon this Detlaration the Defendant 
demurres 3 pro eo quod Declaratio ipftus Lionelli minus ſufficiens, in 
Lege exiſtit ad ipſum Lionellum, qui tam, &c. verſus ipſum Thoman, 
manutenendum, &c. unde petit Judicium. Et quod prædictus Lionel- 
lus, qui tam, & c. ab Actione ſua prædicta verſus eos haben dum præclu- 
datur. Et prædictus Lionellus, qui tam, &c. ex quo ipſe ſufficientem ma- 
teriam in lege, ad Actionem prædictam verſus eos manutenendum, ſu- 
perius declaravit, &c. And they joyned in demurrer 3 which being 
entred in Þilarp Term; King James departed this life in the vaca- 
tion following; and it was moved in Eaſter Term, whether the 
oziginal Wzit, Declaration, Pleading and Demurrer upon tbat 
Action being bzought by the Jnfozmer foꝛ the King and himſelf, 
ſhouldbe abated by the demiſe of the King, as an oziginal brought 
by two, where, by the death of either, the Wzit ſhall abate ; oz as 
zits oꝛiginal bzought by the Ring, in his own name only; as it 

is in Cok. 7. Rep. fol. 30. Oz whether the TAzit and Declaration 
only ſhall ſtand, and not be diſtontinued, as it is reſolved in the ſaid 
caſe : Oꝛ whether the Wait and Declaration, and all pꝛocirdings 
thereupon ſhall land by the Statute of primo Edward. 6. capite ſep- 
timo, as it ſhall do in Wits of debt, betwirt common perſons ; 
And becauſe no pꝛeſident had bien pꝛoduted in ſuch caſes, and ma- 
ny pꝛeſidents were, that thoſe only ſhould ſtand: But all De- 


murrers and Pleadings to infozmations were determined: The. 


Court adviſed untill this Term, and ozdered, That pꝛeſidents 
ſhould be ſearched, to know what bad bien done in Actions of debt 
upon penal Statutes, bzought by infozmation foz the King and 
party. And now being moved again, and infozming, That there 
could not any pꝛeſidents be found, and that ſuch Wzits upon that 
Statute had not bien frequent. but oflate:TheCourt reſolved,That 
this Wait and Declaration, with all the proceedings thereupon, 
thould ſtand: Foz it is merly the ſuit of the party, and within the 
Statute of primo Edward. 6. which ſhall not be diſcontinued o2 a- 

bated 
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bated. Fo although the Wit be, Quod reddat Domino Regi, & 
Informatori z yet it is meſumed fo2 himſelt, he being as the ozi- 
ginal party anly: Foz the Statute A e That nop2otection 
d wager of Law ſhall be therein; And the pleading upon this 
Wait ſhews as much; viz. Thar the Plaintiff Farrington ſhall main- 
rain his Action; And That the Declaration is not ſufficient ro compel 
him to anſwer to the informer z never mentioning tbe King. And 
the Replication and joyning in demurrer is only by the inſoz⸗ 


mer 3 viz. That it is not ſufficieat to barr him of bis Action: 


Whereupon they all reſolved, That not only the Wait and De⸗ 
claration, but all pleadings thereupon and the demurrer ſhould 
ſtand. Ld. Cok. Rep. 7. fol. 30. Dy. 125. 6, Edw. 6. Firzherberr 
Nonſuit. 13. 


George Venables caſe. 


ces ofthe Common ⸗Bench, fo George Venables a Clerk un- 
der the Cuſtos Brevium,tofree him from being aSquldier,reciting, 
That it is the tuſtome and pꝛibiledge of rhe Court, time re- 
of, &c. That neither the Attoꝛneys noꝛ Clerks of the Court ſhall 
be pzefſed ſoz Souldiers, noz elected to any other Office ſine yolug- 
rate ſua, but ought to attend the ſervice of the Court, vide the Lord 
Coks book of Entries. fol. 436. where the like Wt of pꝛiviledge 
was granted to a Clerk of the Kings-bench, to diſcharge him 
from being pꝛelled foꝛ a Souldier, 


"EY Term a Wit of Priviledge was ſigned by all the Juſti- 


the firſt day of 0abs Trinitats, A Writ of Adjournment was 
delivered to the Juſtices to adjourn the two Returns ot eZ abi Trint- 
tatis, © Qnindens Trinitatis, uſque tres ſeptimanas poſt Trinitat. Which 
was die Luna the laſt week; And that all pleas and proceſs, and all 
Returns of Sberiffs ſhould be adjourned to that Return. And the 
Writ was dated the eighteenth day of June, which was die Sabbati in the 
firſt Return: Which mentions, That whereas the Peſtilence much in- 
creaſed in London, the Suburbs and parts of Weftminſfter, And if the 
Subjects of all parts of the Realm ſhould reſort hither for law cauſes, 
it would be very dangerous to increaſe the Sicknels, to the perill of 
the Kings Perſon, and of forraign States reſorting unto him. There- 
fore the King, by advice of his Council and Judges, &c. had appoin- 
ted, &c. And thereupon Proclamations iſſued, bearing date the elgh- 
teemb day of Jane, anno primo Caroli Regi; ſiguifying the Kings plea- 
ſure to adjourn theſe two Returns untill the laſt Return; And that the 
laſt Return ſhould be held only for continuance of Cauſes and Pro- 
ceſs, and for the Joyning of Iſſues; but that no proceedings ſhould be 
upon demurrers, or ſpecial verdicts; nor any Judicial hearings in any 
of the Courts of Chancery, Stary-Chamber, Court of Wards, Court of 


B 2 Requeſts, 
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Requeſis, Duteby, or Exchequer Chambers: And that no perſons ſhould 
be compelled to appear in perſon, but by Attorny, with a proviſo, 
That all Accountants and parties appointed to pay Money into the Ex- 
chequer, ſhould hold their dayes in the Exchequer ro account. And 
thereupon the Juſtices of the Kings: Bench, Common: pleas, and Ba- 
rons of the Exchequer, fate in their ſeveral Courts, and heard divers 
motions in their reſpective Courts (but none upon any demutrers or 
ſpecial verdicts) and ſo continued untill eleven of the Clock that 
morning: And then in the Common- Bench, the Writ of Adjourn- 
ment (enſealed and incloſed in wax, with the great patent Seal) was 
opened; and three Proclamations made to hear the Writ of Ad- 
journment read; which being done, the Cryer rehearſed the effect of 
the Wric of Adjourament in Engliſh; that all Pleas, Proceſs and 
Appearances thereunto, were adjourned untill tres Trinitates : And 
then the Court roſe without doing ought elſe : Nor were there any 
Eſſoyns or proceedings made upon that Return. And upon Monday 
in tres ſeptimanas Trinitatis (deing the day of Eſſoyns of the ſaid re- 
turn) the day following, and the laſt day of the Term, the Court ſate 
again, and heard all motions ; but none upon Demurrers, or ſpecial 
Verdicts, by reaſon of the Proclamation atoreſaid, And all Reco- 
veries, Fines and motions for proceeding to Fryals, were as if it had 
been in full Term. Vide Trin. 4-Edw, 4. fol. 20. Trin. 11. Edw.4. fol.37. 
Thin. 21. Ed.qfel.37. Mich.5, & 6. Elizab, Dyer 225. 
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Termino Michaelis, anno primo (Carol: Regis, in 
Communi Banco, apud Reading. 


4 | He King by Proclamation three weeks before the beginning 1. 


of Michaelmas Term (in reſpect the Sickneſs continued fo 
reat at London, and the parts thereto adjoyning) ſignified his 
pleaſare, That che ſaid Term ſhould be-adjourned from octabi Micha- 
elis,untill menſe Michaels And, on the firſt day of tab Michaels, 
Juſtice Telverton (puiſny Judge) had a Writ to adjourn accordingly , it 
being his turn to keep the Eſſoynes. And like Writs of Adjourn- 
ment were directed to the Juſtices of the Kings-Bench, and Barons 
of the Exchequer : And the puiſny Judge, and Baron of every 
Court came to # eftminſter,the firſt day of the Return (being the day 
of Eſſoynes) and read the Writ of Adjournment of their Courts on- 
ly ; and did nothing elſe, And at menſe Michaels, the Juſtices of e- 
very Court had other Writs directed unto them, to adjourn, untill 
Craſtino animarum, to Reading. And the King, by Proclamation 
bearing date the eleventh day of October, fignified his pleaſure, That 
his Courts of Chancery, Requeſts, Wards, Starr-Chamber, Dutchy, and 
Receipt of the Exchequer, (hould be there held, And accordingly the 
firſt day of wenſe Michaelis (which was the day of Eſſoynes) the 
puiſny Judges of all che Courts of the Kings-Bench, Common-pleas 
and Exchequer, came to Weſtminſter and read the ſaid Writs 3 and 
adjourned the Term unto Reading. 


N the mean time, viz. upon the twenty ſeventh day of Ocdto- 2. 
ber, John Williams (Biſhop of Lincoln) Keeper of the great Seal, 
was diſcharged of his place. And upon the thirtieth of October, be- 
ing Sonday, Sir Thomas Coventry of the Inner-Temple, Knight, the 
Kings Attorney, was made Keeper of the great Seal. And the ſame 
day Sir Robert Heath, the Kings Solicitor, was made Attorney-Gene- 
ral: And Richard Sheldon made Solicitor, and Knighted; both being 


of the Inner-Temple, 
1 

Pon Craſtino animarum, being Thurſday, and the day appointed 3. 

by the Statute of 9 Edw. 2. ſor the Chancellor, Treaſuter and 
Judges meeting in the Exchequer, to nominate perſons to be made 
Sheriffs for all Counties, It was much doubted whether all che Juſti- 
ces were to come thicher, it being the day of Eſſoynes, and co fir in 
Court; or whether they might ſtay untill qsarto die poſt, And that one 
of them only ſhould come the firſt day to keep the Eſſoynes. And 
by reaſon of the thoreneſs of the time from the change of the Lord 
Keeper, it was appointed by the King, That the day of the billing of 


Sheriffs ſhould be deferred from the uſual day ; and that all the 
B 3 Juſtices, 
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uſtices, beſides the three puiſny Juſtices (who were to keep the El- 
— ſhould not come uatill Saturday; And that no Court ſhould 
fit untill Monday; For they held That the quarts die poſt of the Re- 
turn is properly the day for fitting, and not before, although it be af- 
ter Adjournment': as it were the Term begins without Adjourn 
ment. 


Pon the Tueſday following, all the Juſtices were aſsembled at 

che Lord Keepers houſe,to be conferred withall, whether ic ſtood 
with Law, or was convenient to grant an Habeas corpus to the War- 
den of the Fleet, or to the Marſhal, by their Keepers or others, to 
have any Priſoner which was in execution, to appear at à day certain 
the next Term in Court; and under colour thereof, That the ſaid 
Priſoner ſhould go at large with his Keeper, in the Vacation or Term 
time, and return to Priſon at the time appointed, And all the juſti- 
ces and Barons agreed, That it was nor allowable or juſtifiable in 
Law: But the Warden and Marſhal have only a convenient time to 
bring the Priſoner accordingly in Court, and to carry him back again 
to Priſon : And if they ſuffer him to go at large any longer time than 
is convenient, (And the Law hill adjudge what is convenient, ) 
it isaneſcape in him. And the Lord Keeper and all the Judges agree- 
ed, That they would not grant any Habe as corpus returnable for a 
longer day, than the neceſſity of the caſe required; and not otherwiſe 
than ſtands with Law, as in Debt, Treſpaſs, and other Actions, where 
Bail is to be put in, to anſwer to ſuits. And they admoniſhed the 
Warden of the Fleet, That under colour of ſuch Writs, he ſhould 
not ſuffer Priſoners to go at large, upon perill to be charged with 
eſcapes. 


Sir John Iſham verſus York, 


Ction upon the Caſe, for words, Whereas the Plaintiff is and 
A hath bien Juſtice ofthe Peace ofthe county of Noꝛth⸗hamp⸗ 
ton fo2 ten years, That the Defendant, to ſcandalize bim in his 
place, and to cauſe him to be amoved out of Commiſſion, ſpake 
theſe wozds, 1 have been often with Sir 70h» Iſbam for Juſtice, but 
could never get any at his hand, but injuſtice, After verdict, upon not 
Guilty pleaded,and found fo2 the Plaintif,it was moved in areſt 
of Judgement, That theſe woꝛds be not actionable 3 Foz it is not 
ſaid that he offered him injuſtice in his office of Juſtice, Noꝛ that 
he tomplained unto him foꝛ Juſtice, as Juſtice of the Peace, and 
he denyed it: But generally, Chat he could not have Juſtite: And 
it might be, that he complained unto him foꝛ matters betwixt 
party ànd party, foꝛ pꝛivate offences, wherein he could not habe 
redꝛels, as from a Juſtice of Peace, Afterwards at another day 
Serjeant Crew, of Council with the Paintiff ſhewed, That the 
Plaintif declaring that he was a Jufjice of Peace, and that the 
Defendant intending to ſcandalize him in his place, and.cauſe 


him 
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him ts be removed, had ſpoken, &c. And being found guilty thereok, 
it muſt be intended thoſe woꝛds were ſpoken upon that octaſton, a 


of him as a Juſtice of Peate, and not of him as a pꝛibate perſon,o2- 


fo2 any pꝛibate ottaſionʒand tompared it to the caſe of Beechley and 
Steukley, Coke 4. Rep. fol. 40. And of the ſame opinion was all 


theCourt,and thereupon Judgement was given koꝛ the Plaintiff, 
Smith verſas Craſhaw, Ward, and Ford, in the Kings Bench. 


now Defendants, Fo2 that they had faſly accuſed him of 
Treaſon, at D. in the County of Moꝛthkolke, and had cauſed 
him at the {aid Town tobe appꝛehended by the Conſtable, and 
b2ought befoze a Juſtice of Peace, who committed him to Noz- 
wich-Caflle, and that at the Afſizes there, they falſly and mali⸗ 
ciouſly had exhibited a Bill ol India ment of Treaſon, befoze the 
Juſtites of Afſize, and fallly and malicioully affirmed it to be 
true; By reaſon whereof he was detained in JNo2wich-pziſon, 
untill diſcharged by Pꝛocla mation. Upon Not Guilty pleaded 
and Uerdict foz the Plaintiff, in Pichaelmas term Anno 20. 
Jacobi Regis, it was moved in the Kings-Bench in arreſt of 
Judgement upon exceptions then thewn, and Judgement there- 
upon,Quod Querens nibil capiat, &c. And it was now there revibed 
again by a new Action upon the Caſe, in nature of a Conſpiracy, 


* Elaintiff brought an Action upon the Caſe againſt the 


as fozmerly. And the Defendants pleaded ſpecial matter of ex⸗ 


cuſe, and Travers the malicious accuſation, which was found 
againſt them, and two hundeed fozty pounds dammages given. 
And it was moved in arreſt of Judgement, That this Action lies 
not,becauſe there neber was any pꝛeſident ſeen that any ſuch 
Action oꝛ Wit of Conſpiracy foꝛ ſuch cauſe,was bzought,noz is it 
ever mentioned in any of our books, ( foꝛ the miſchief which might 
enſue to the State, if men ſhould be deterred from diſcovering 
Treaſons. But all the Juſtices,after divers motions in ſeveral 
Terms, long conſideration of this Cale. being the firſt pꝛeſident 
which can be thewn) reſolved, That the Action well lies,foz it be- 
ing alleadged ta be fallly and maliciouſly,and byConſpiracp exhi- 
bited,and the Defendants by the Uerdic found to have fallly and 
maliciouſlyerhibitedit,Jt is not reaſon it ſhould be diſpuniſhableʒ 
fo2 then no perion would be ſafe, if ſuch pꝛattites ſhould be (uffer- 
ed and the parties endangered thereby ſhould have noremedy,and 
therefo:e they adjudged it foꝛ the Plaintitf: Note,theStatute.and 
the wꝛit of Conſpiracy do not in particular mention foz what 
cauſe,but generally declare It any falfly and maliciouſly conſpire to 
procure any to be Indicted. And here in this Caſe, it being ſet 
fozth,That they fallly and malicioully accuſed him of Treaſon, 
where they knew it tobe falſe,and falllp and malitiauſiy had con- 
ſpired to cauſe him to be Jndiced,and falſliy and maliciouſſy exhi⸗ 
bitedan India ment, and had worn the matter thereof to — true, 
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whereas it was falſe,and they knew it to be falſe, And it is tra⸗ 
verſed,That they did not kallly and maliciouſly accuſe him, and 
exhibit the Indiament, which alſo is found againſt the Deten- 
dants(ſo the ſubſtante oftheDeclaration is found againſt them.) 
It is good cauſe of Action, and the Defendants are nat to be ex- 
cuſed of ſuch falſities, noꝛ theLaw will not lucfer the Defendants 
to go unpuniſhed ; Wherekoꝛe, by the opinion of all the Juſtices 
in the Kings Bench (who delivered their opinions ſeriatim, viz. 
Sir Randolph Crew Chief-Juſtice, Dodderidg, Jones, and Whit- 
lock ) Jt was adjudged fo2 the Plaintiff, 


Greens Caſe. 


7. Reen p2ayed a pꝛohibition to the Ectleſiaſtical Court at Sa- 
( }lisbury becauſe his Mile ſued him there to be ſeparated from 
him, proprer (zviziam. And ſentence was there given fo2 the pul⸗ 
band againſt the Wite 3 and he enfozced to pay all the coſts foz 
his Wife : Afterward ſhe appealed ; and becauſe the Þuſband 
would not anſwer the Appeal againſt} himſelf, and pay fo2 the 
tranſmitting of the Recozd, he was therefoze excommunicated; 
and now p2ayed a pꝛohibition. Che Court tonteibed the caſe to be 
very hard, that he ſhould be enfozced to ſpend his Maney againſt 
himtelk. But becauſe it was alledged, That the courſe v/asſoin 
the Spiritual Court, they would advite untill the next Term; 
and oꝛdered to ſtay their pꝛoteedings in the mean time. 


Cook werſus Younger. 


8. Ction upon the Caſe, Whereas the office ofthe under · Ste w⸗ 
V ardſhip of the Courts of the Manoꝛ of Keyſham, and other the 
Manoꝛs of the Biſhop of Glouceſter, was anciently an office 
grantable foꝛ term oflife, with the fee of three pound ſir ſhillings 
and eight pence, by the year; And whereas a foꝛmer Bilhop of 
Glouceſter had granted to the Plaintiff the ſaid Office foꝛ Life, 
with the fee of thzfe- pound fir ſhillings eight pence, payable 
annually at the two feaſts ofthe year, via. at the Annunciation of 
the virgin Mary, and at Saint Michael the Arch⸗Angel, illuing 
out of the laid Yanozs. And that the ſaid Biſhop dyed, And that 
the Plaintiff was ready to keep the Courts of the now Biſhop ; 
But the Defendant pꝛetending a grant made unto him from the 
laid Biſhops ſucceſſoꝛs diſturbed him from ber ging or them. Alter 
Not Guilty plea ded and found foz the Plaintiff, It was moved in 
arreſt of Judgement, That this Grant was boib, to bind the ſuc- 
teſloꝛ of the Bilhop. Firſt, vecauſe the pꝛelcription is, That the 
laid Offite is grantable with a Fee of thꝛir pound fir ſhillings 
eight pente by the year, and here rye payment is appointed ta be 
at two feaſts ofthe year, and ſo not warranted by the Statute. Se⸗ 
condly, betaule the pzeſcription is, That the Office is grantable 
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foz Life, and he doth not ſhe w foꝛ whole life 3 and it may be foꝛ the 
life of the Biſhop, who was Gzantoz : But none of theſe extepti⸗ 
ons were allowed. And to confirm their opinions, the Caſe of the 
Dean and Chapter of Wozceſter in Cok. 6. Rep, fol. 37. was 
vouched, That the dayes of payment are not material where no 
leis than the ancient rent is reſerved yearlyzand that the pꝛeltrip⸗ 
tion being to grant foꝛ life,ſhall be intended to be foꝛ the life of the 
Gꝛantte. Thirdly, it was ovjected, That here was a MWiſ-triall, 
the diſturbante being alledged to be in the Court at Keyſham, and ſo 
in other Manoꝛs where no vills are, and the Tryall being per vi- 
cine tum of rhe Manoꝛs, whereas it ought to be of the vills where- 
in the Manoꝛs are; it therefoze was not good, noꝛ ayded by the 
S atute of 21 Jacob. But the Court held, That in regard ſome 
of rye ſaid Manoꝛs are alledged to be within thoſe bills, and the 
venue being of the Manoꝛs, Jt ſhall be god by the Statute, al- 
though it were of fewer oꝛ moze places then it ought to be, And 
thereioze Judgement was given fo2 the Plaintiff. 


Bryan verſus Werherhead, Trin. 20. Jac. Rot. 602. 


Jectione firmx. Upon Not Guilty pleaded, a ſpecial Uerdia 
was found, That Jobn Bryan being ſeized in Fi of a Tene- 
ment, called Key ſhams, in Alesbury, (being Copy-hold of the a⸗ 
no2 of Ale bury, whereof Sir John Packington was Loꝛd) erected 
a building by Incroachment upon ſix fot of the waſte of the ſaid 
Manoz, and adjoynedit to the Shop of the (ard houſe. Afterwards 
Str lohn Packingron, in anno 33. Reginz Elixabethæ, by Indenture 
demiſed to the ſaid John Bryan, the laid ſix fot of waſte, ſo built up- 
on, and adjoyning to the (aid Key hams, foꝛ an hundꝛed years; who, 
in anno primo Jacobi Regis, ſuxrendꝛed the ſaid Tenement called 
Keyſhams,to the uſe of Mary Bryan and her Þeirs. And, in anno quin- 
to Regis Jacobi, afſigned all his term in the ſaid fir foot of waſte ſo 
built upon, to the ſaid Mary Bryan, who, in anno 19. Jacobi, by In- 
denture let and demiſed to William Werherhead the ſaid Tenement 
called Keyſhams, cum pertinentiis, habendum foz 70, pears 5 Who 
alligned all his eſtate to the Defendant. And afterward, in the 
ſatd 19. year of Ring James, the ſaid Mary dyed inteſtate. And 
Adminiftrarion was committed to the ſaid Bryan; who entered 
upon the (aid fir foot of waſte ſo built upon. And whether by theſe 
wozds, the Meſſuage called Keyſhams, cum appertinentiis, this par 
cell of the ſhop, built as afozeſaid and annexed to the other ſhop, 
ſhould paſs oꝛ no, was the queſtion 3 And it was reſolved by all 
the Court, That it paſſed not: Foz being but a new pwpreſtore, 
and added to the thop of the tenement in Anno 33. Elizabethæ, and 
not being found that it had been uſed altogether with the —— 
reputed oꝛ accepted as parcel thereof, ex vi termini, nothing patted 
but what was parcel of the houſe from the time, &c. And the ver- 
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from any time after the purchaſe.and therefoze it ſhall not paſs by 
the woꝛds cum percinenciis, eſpecially in a Died 3 But in a De- 
viſe Hobart conceived peradventure it might paſs, And judge⸗ 
ment was given koꝛ the Plaintiff, 


pon the thirteenth day of November, this Term, Sir Robert 

Heath Attorney General came into Court, and brought with 
him a Commiſſion under the great Seal directed to the Lord Keeper, 
Lord Treaſurer, Chancellor of the Exchequer, the Juſtices of both Benches 
and Barons of the Exchequer ; the Kings Attorney and Solicitor com- 
manding them and all Juſtices of Peace in their limits, That they 
ſhould put in execution all the Laws againſt Recuſants, according to 
the Petition of the Commons in the laſt Parliament, and the Kings 
gracious pleaſure thereto ſignified ; and further declared his pleaſure, 
That all ſumms of money collected upon Eſtreats, ſhould be imploy- 
ed to the maintenance of his Ordnance, his Forts and places ot de- 
fence : and if any ſhould remain, ic ſhould be imployed for the ſupport 
of his Navy, and ſhould not be put into his publick Treaſury, but 
by it ſelf, and for thoſe purpoſes ; and that all Leaſes of Recuſant: 
lands, or to their uſes, ſhould preſently be called in, as far as by the 
Law they may be; and that none ſhall make ſuit to have them for 
recompence of any ſervice or other uſes, but ſhould be only imployed 
to the uſes aforeſaid, 


Sir Francis Vincent verſus Leſney. 


Reſpaſs. Foz that the Defendant Accipitrem ipſtus Franciſci 

petcuſſit with his ſtaff, upon which Qroak the Þawk dyed, 
The Defendant pleaded Not —_ and it was found fo2 the 
Plaintiff, and damages aſſeſſed to fix pounds; and now moved 
in arreſt of Judgement, That the Declaration was not god, be⸗ 
cauſe he doth not ſhew what kind of Þawk the was, as Gothawk, 
Lawner, gt. Foz Accipicer is the genus, and in the Declaration he 
ought to ſhew the Species thereof: And it is here to incertain, and 
compared it to Placers Caſe, Coke 5. Rep. fol. 34. quare clauſum 
fregit & piſces cæpit, &c, where the Declaration was ill, becauſe 
be ſhewed not their number and kind, as Carps, Teaches, 8c. (ed 
non allocatur z Foz here declaring Quod Accipitrem ipſius Franciſci, 
&c. being but one, is ſuffitient, and not like to Platers Caſe, which 
was altogether incertain : And this Cale is the fironger. becauſe it 
is after berdia, which hath found him guilty ok killing of the Plain. 
tiffs Þawk. Secondly, it was alledged, That the Declaration 
was not god, becauſe it is ſaid Accipittem ipſius Franciſci, and he 
doth not ſhew that the was retlaimed fo an pa wk is feræ naturæ, 
and if not reclaimed, the laintitf cannot have any pꝛoperty in her, 
noz can the be ſaid to be ipſius Franciſci: And to tonfixm this Spen- 
cecs caſe in 14. Elizab. in the Lord Dyers Reports was cited: But 
the Court held the Declaration to be god enough, being in an Au ion 
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dl Treſpaſs fox ſtriking and killing, &c. which he only may habe 
who bath the poſſeſſion, And it ditkers from the laid Fines and 
Spencers Caſe 3 foz there it was an Action of Trover and Conver- 
ſon 3 which lyes not but of an Þawk retlaimed, and which may be 
known by her vervells, Bells, oz by ſome other mark, whereby 
notice can be taken of her owner. Mhereupon it was adjudged fox 


the Plainriff, 
Andrew Farrer verſus Edward Engliſh. 


Sſumpſit. The Plaintiff declares, Whereas in confidera- 
tion be was content, and would accept the ſumm of twelve 
Pounds and ten ſhillings of the Defendant, in diſcharge of all 
Reckonings and Accompt hetwirt the Plaintiff, and one Tho- 
mas Engliſh, the Defendants Bzother 3 (who was then but of 
the County of Nozthfolk ) and would Seal and deliver a ge- 
neral Atquittante to the uſe of the ſaid Thomas, as he ſhould be 
required. That the Defendant aſſumed and pꝛomiſed to the 
Plaintiff, he would 7 the ſaid Thomas Engliſh, when he re⸗ 
turned into Nozthfolk, to Seal and deliver a general Acquittance 
to the Plaintiff, And he alledges in facto, that be accepted the 
ſaid 12, li. 10, 8. in ſatisfaction of all reckonings ; And that 
primo Maii, anno 21. Jacob. at Norwich, he Sealed and delivered 
a general acquittance to Edward Smith, to the uſe of the ſaid 
Thomas Engliſh ; And that upon the ſaid firſt day of May, anno 21. 
Jacobi, che ſaid Thomas Engliſh returned into Noꝛthfolk; And 
that the Defendant, licer requiſicus by the Plaintiff, the ſai 
firſt day of May, hath not pzocured the afozeſaid. Thomas Engliſh 
to make a general atquittante, Sed hoc facere penitus recuſavit. 
The Defendant pleaded Non Aſlumpſic, and found fo2 the Plain⸗ 
tiff, And now Athoe Serjeant moved in arreſt of Judgement. 
Firſt, becauſe there is not any ſufficient conſideration why Edward 
Engliſh ſhould pay, oꝛ the other ſhould accept the ſaid twelve pound 
ten ſhillings 1n ſatisfaction, and ſhould make that pzomiſe. Sed 
non allocatur, foz he paying, and the other accepting, is ſufficient, 
Setondlp, betaule the confideration is not ſufficiently alledged to 
be perfozmed on the part of the Plaintif, being executozie, Foz 
be alledgeth that be delivered a general Acquittance 3 but ſhews 
not any, whereby it map appear to the Court to be a ſufficient 
Acguittance, Thirdly, becauſe it was alledged to be delibered 
to Edward Smith, to the uſe of the ſaid Thomas Engliſh, who is a 
ſtranger, and peradventure could not, oꝛ would not deliver it to 
Thomas Engliſh ; and it was the intent of the parties to habe 
it delivered to the party bimſelf, oz to Edward Engliſh, who was 
party to the pzomiſe.And foz theſe two laſt reaſons J beld, That 
the Declaration was not good: But the Lozd Hoberc, Harvie and 
Yelverton conceived the Declaration to be well enough: Foz, the 


pꝛomiſe being general, To Seal and Deliver a general Acquit- 
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tance to the uſe of the ſaid Thomas Engliſh is ſufficient without al- 
ledging,That he delivered a general Acquittance, accozding tothe 
woꝛds of the pzomiſe 3 andthe wozds being, That he (hall deliver to 
the uſe, &c. And he alledging,Tbat he delivered ta Edward Smith, to 
the uſe, &c. is alſo god enough 3 eſpecially after Uerdic upon Non 
Aſſumpſit, wherein he denyed the pzomiſe, but nat the perfozmance 
of the conſideration. But the Loꝛd Hoberc ſaid, It be had demur- 
red upon the Declaration, becauſe he didnot ſhew the ſaid Acquit- 
tante, it might peradventure have bien otherwiſe. And it was 
adjudged fo2 the Plaintiff, 


Whyte verſes Ryſden. 


Ction upon the Caſe. Mhereas the Plaintiff, at London, ſuch 


a day and year, accommodaſſet to the Defendant a Gelding, 
ad equitandum ab London uſque Civitatem Exoniæ, & ibidem ſal vo 


rede liberandum to the Plaintiff 3 That the Defendant, intending 
'todeceive the Plaintiff, rid upon the ſaid Gelding from London 


unto Exon, and from Exon unto London ; and, by that riding, ſo 


much abuſed the ſaid Þozſe, that he became of little value; And 


notwithſtanding the Plaintif, at Exon, ſuth a day and year, re- 


- quired of him the redelivery of his laid Selding, be then refuſed,and 


pet refuſeth to deliber him; And the ſame dap, at Exon afozeſaid, 
converted the ſaid Gelding to his own pꝛoper uſe, to his damage 
of twenty pounds, The Defendant pleaded Not Guilty, and found 
againſt him, and damages ten pounds. And it was now moved in 
arreſt of Judgement, by Richardſon Serjeant, That this Declara- 
tion was not god, to joyn together in one Action, the non⸗delibery 
of the Þþozſe, attoꝛding to the contract at Exon, and the converſion 
to his own ule, and the miluling him in the Journey, which are all 
ſeveral cauſes of Actions, Allo it appeareth that here was not a 
god trial,becauſe the bargain was at London, and the Tore was 
alledged in riding back to London, and the »ſ#ſcr in the journey 3 
and the triall ought to have bern at London, where the beginning 
of the tontract was, and not at Exon, where the tonberſion was 
alledged. Alſo intire damages being given foz all theſe 777, 
(whereas the ſole cauſe of theAction was, oꝛ that the Gelding was 
not redelibered to him, ) it is not god. But all the Court delivered 
their opinions ſeriatim, That the tryal was god, and the damages 
well alſefſed: Firſt, becauſe the pꝛintipal Ton was, the not deli⸗ 
vering upon requeſt, at Exon, àttoꝛding to the tontrad. And then, 
when he denyed the redelivery, and after converted him to his own 
uſe, the Plaintiff may well have an Action foꝛ both, and together. 
And although peradventure the Defendant might have demurred 
(as the Loꝛd Hobert conceived) fo? the doubleneĩs of the Declara- 
tion 3 yet when he demurred not to it, but pleaded Nor guilty of the 
pꝛemiles, and is found guilty, that makes the Declaration god; 
and there is not any caule to lay the Plaintiffs Judgement. Se- 
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condly, The tryal is good de vicineto de Exon, becauſe the Tort is 
ſuppoſed to be done there, and not at London. And Thirdly, the 
intire damages are well aſſeſſed foz the 79r:s alledged in the De- 
claration : Uhereupon it was adjudged foz the Plaintiff, Vide 
Coke 7. Rep. fol. 1. Bulmers Caſe, 


Caſtle verſus Hobbs. Ttin. 21. Jacobi, Rot. 2827. 


Jectione firmæ fox lands tn Donnington, upon Not guilty 

pleaded, a ſpecial Uerdic was found, That William Read 
being Copy-holder foz life of certain Lands, parcell of the Manoꝛ 
of Donnington, paying 1 5, 8. per annum, to the Lozd of the Ma⸗ 
noꝛ 3 and that Ring Henry che eighth being ſeized in fee of this Ma⸗ 
noꝛ, anno triceſſimo quinto Regni ſui, foz the ſumm of 854, li. 
granted by his letters patents to Richard Andrews and Peter Tem- 
ple, to them and their Þeirs, inter alia omnia Meſſuagia, Terras, 
Tenementa 3 redditus reverſiones, ſervitia, & Hereditamenta ſua, in 
Donington ſubſcripta, (viz.) totum illum annualem redditum quin- 
decem ſolidorum & alia ſervitia exeuntia de terris, Willielmi Read; 
& fic diver ſos alios redditus de Copyholders.) Ac totum illud Meſ- 
ſuagium & ſex virgatas terræ, in Donington, in tenura J. D. habendum 
& tenendum omnia prædicta Meſſuagia, Terras, Tenementa, redditus 
reverſiones ſervitia & hereditamenta, in Donington prædict. to the 
ſaid Richard Andrews and Peter Temple and their heirs; And 
whether the ſaid Patent was a god Patent to convey the ſaid 
Lands in the tenure of William Read, as afozeſaid, they pꝛayed 
the diſcretion of the Court. And ik it were a god Patent; the 
found fo2 the Defendant 3 and if not, they found foz the Plaintif, 
And thereupon, Jt was argued by Bridgeman foz the Plaintiff,and 
by Crew foz the Defendant, And Bridgeman ſhewed, That it can- 
not be a god Patent to convey thoſe Lands to Andrews and Tem- 
ple, becauſe nothing is granted but the Rent of 15. s, and the Ser- 
vices of William Read, whereby is intended only the Rents and 
Services, which are due from him, as a Frieholder, and thereis 
not any mention of Lands to be granted, oz that it is Copyhold, 
andit ſhall not be ſaid tobe a paſſing oftheFriehold of the Copthol- 
der. And therefoze the Ring being decieved in his Gꝛant, nothing 
paſſed from him, and ſo the Gzant void. But Serjeant Thomas 
Crew ſhewed, That this Patent was to paſs the Kent of the 
Copiholder, and the Freehold of the Copiholder in Fe, otherwiſe 
the Patent ſhould be conſtrued void, wherein theſe woꝛds of the 
Kings Gꝛant are particularized, (viz.) Totum illud Meſſuagium, & 
ſex virgatas terræ, Habendum Meſſuagium, Terras, &c, Which tm- 
plyes there is no miſpziſton in thePatent:Foz thereby a Meſſuage 
is granted, which cannot be, unleſs the Copyhold ſhould paſs 3 
CUherefoze he conceived, It thall paſs by confirucion,And he mo- 
ved, Thar if the Patent were void, yet thePlaintiff could not have 
judgement, Fo? it is found, 2 Ring Henry the 2 
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ſeized in fie, and made that Patent; which if void, then the lands 
are again in the Crown; and no title being found foꝛ the Plaintiff, 
be cannot have any judgement: But all the Court conceived, It 
was a void Patent, to convey the land of the Coyyholder to Andrews 
and Temple. Foz firſt there is not any land granted, but the rents 
and ſervices of William Read, which is intended fre hold: And there 
being none ſuch, the grant is mierly void. And foꝛ the ſecond point, 
They all conceived,Foz as much as the Jury bath found, That if it 
were a god Patent, Then foz the Defendant 3 if other wile, they 
found foꝛ the Plaintiff. Jt is intended, That there is a ſufficient 
title found foz the Plaintiff, unleſs by this Patent it be defeated 
and aboided. So that if the Jury be ſatisfied, that the Plain titf 
bath any god right by any other manner of title, Che Court ought 
not to doubt thereof. As it is reſolved in Goodales Caſe in the Lord 
Coke 5. Rep. fol. 97. And it was adjudged foz the Plaintiff, 


Smith verſus Trinder, & alios. 


Jectione Firmæ, of a leaſe by Elizab. Counteſs of Berkſhire, of 
L lands in Water Eaton, upon evidence to the Jury at the Barr, 
upon Not Guilty pleaded. the caſe was, That Francis Earl of Berk- 
ſhire purthaſed the land in queſtion, to him and his wife, and their 
heirs, in anno 41. Elizab. Reginæ. After ward, in anno decimo ſexto 
Jacobi Regis, Francis Eatl of Berkſhire (without his wife) lets this 
land to Sir Lawrence Tanfield, late chief Baron of the Exchequer, 
fo2 th:ixſcoze years, if they lived ſo long, rendzing two hundred and 
eighry pounds yeatly rent, at the two uſual feaſts, during the term: 


Francis dies, Whether this leaſe ſhall bind the Counteſs by the 


Statute of 32. Hen.$.cap.28, was the queſtion, becauſe ſhe was not 
made a party to the Indenture. And Yelverton, Harvey and my 
ſelf, upon the firſt motion and peruſal of the Statute conceived. Jt 
ſhould bind the Counteſs, Foz the body of the Act is, That all Leates 
made of Land, which the Hus band is ſeiſed of, in right of his Wife, 
of inheritance, or joyntly with his Wife by purchaſe,during the Cover- 
ture, or befoze, ſhall be good and effectual : And that the Wife ſhall 
have ſuch remedy for the rent, as he that made the leaſe. But then the 
pꝛobiſo is, That ſuch leaſe ſhall be made of ſuch Land, whereof the 
Inheritance is in the Wiſe by Iadenture, in his and his Wives name, 
And that ſhe ſhall ſeal: And that the Reſervation ſhall be to him and bis 
Wife, and to the Heirs of the Wife. And that clauſe ſhall extend to 
Lands of Intail of the Wives, joyntly by purchaſe during the Co- 
verture: Foz tlierly by the body of the Ac, Jt is a god Leaſe, and 
not within the Proviſo : Becauſe it is not the ſole Inheritance of 
the WiveszAnd the Proviſo extends only thereto 3 And it is out of 
the woꝛds and intent of the Proviſo: Foz the appointment thereby 
is, That the reſervation ſhall be to them, a theÞeirs of the Wife, 
which is not intended of a joynt eltate; But the reſervation ſhould 
be to both theirÞþeirs.So out of the intent and woꝛds of the _— 
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But the Lord Hobert doubted thereof, mherefoꝛe it was directed 
to have it found ſpecially 3 Then upon the evidence it appeared, 
that ancientlyit was in Leaſe,andoccupied by two Tenants; the 
one paid ſixty pounds, and the other an hundred and eighty pounds, 
and ſo fo both two hundred and forty pounds yearly rent only; 
and now they are joyned in one Leaſe, and two hundred and eighty 
pounds yearly reſerved, which is moꝛe by forty pounds a year than 
both the Leaſes were befoze. And whether this be a god Leaſe 
within the Statute, &c. whereupon a ſpectal verdict was found 
— the barr foꝛ both points, and afterwards, it was ended by ar- 
itriment. 


Hodgł inſonne verſus Whood, Trin. 19, Jacob Rot. 596. 


Jectione firmz of a Leaſe of William Rogers fo2 lands in W. 
Eu the County of Salop, upon Not Guilty pleaded, a ſpecial 
verdict was found, That Tuomas Rogers was feiſed of that land 
in Fte, holden in Socage, and had iſſue by ſeveral venters, Francis 
his eldeſt Son, and William his ſecond Son, and deviſed the 
land in Queſtion to Francis his Son, foz life, and after, to the uſe 
of the peirs Dales of his body, and foz default of ſuch ifſue, to 
the Þeirs Males of Thomas Rogers, and the Þeirs Bales 
of their bodies fo2 eber: And foꝛ default of ſuch iſſue to the 
uſe of his own right Heirs. And afterwards maketh a Leaſe 
foz thirty years to William his Son, to begin after bis death, 
and dyeth without other alteration of his Will. William enters, 
and ſurrenders his Leaſe of thirty years to Francis, who enters 
and lets that Land to the Defendant fo years yet enduring 3 and 
afterward Francis dyeth without iffue, William enters as peir⸗ 
male of the body, and makes this Leaſe to the Plaintiff : And 
hereupon two queſtions were made. Firſt, whether this Leaſe 
made to William fo2 thirty years, to begin after the death of the 
Deviſoz,Cſo being to begin at the ſame time, that the deviſe of the 
Inheritante ſhauld take effect) be a countermandandrevocation 
of that deviſe totally, oꝛ only Quo ad the term, and ſhall ſtand as to 
the Inheritante. And as to that point all the Juſtices reſolbed, Jt 
is not any revocation of the Jnheritance, but only foꝛ the term, foꝛ 
they both may ſtand together and there ſhall not be any revocation 
unleſs it be exp:efled, That the intent of the Teltatoz is changed, 
02 that they cannot ſtand together. And here it may well ſland 
with the Inheritance; and foz that point, was cited the Caſe be- 
twixt Coke and Bullock in anno ſecundo Jacobi, in the Common 
Bench, where one deviſed land ta his Siſter in Fee, and afterwards 
made a Leaſe fo2 ſixty years unto her of the lame lands, to 
begin after his deteale, and deliders it to a Stranger, to the uſe of 


his Siſter, which Stranger did not deliver it unto her in the life of 
the Tellatoz,but after wards, and lhe refuſed,and claimed the Jn- 
beritance;Jt was reſolved becauſe the Deviſe andthe Leaſe * 
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to one and the ſame perſon, beginning at the ſame time, cannot 
{ſtand together in one and the lame perſon, That it was a coun- 
termandof the Deviſe : But there they all agreed (beftdes War- 
berton Juſtice ) That if the Leaſe had been made to any other 
than the Devilte, they might ſtand together, and the Leaſe ſhauld 
not have bern a rebocarion of the Mill, as to the Inheritance, but 
only during the Term. Another Cale was cited in Mich. ann. 41. 
& 42. Elizab. Regin. in this Court berwixt Coward and Marſhall, 
where one deviſed lands by his will in waiting to one of his 
younger Sons in fee, and afrer by another clauſe in the ſame 
Mill, deviſed the lame lands to his Tlife fo2 life, rendꝛing an- 
nually to his ſaid younger Son twenty ſhillings. Jt was reſol- 
ved that both theſe devices may ſtand, and that one is not a revo- 
cation of the other. But Yelverton citeda Caſe, adjudged in the 
Kings Bench, where one deviſeth to one in fee, and afterwards 
makes a feoffment to the uſe of his Mile fo2 life, remainder to 
bis right Þeirs 5 ſo as it is Quaſi the ancient reberſion. Het becauſe 
be departed with all the eſtate, it ſhall be a revocation of the Deviſe 
in all, and ſhall not be god without anew publication 3 wherefoze 
they all reſolved, That in this Caſe there is not anprevocation of 
the Inheritance 3 and appointed there ſhould be no moze argu- 
ments at the Barr as to that point, The ſecond Mueſtion was, 
whether this Deviſe to Francis and to the peirs⸗males of his 
body, and {02 default of ſuch iſſue to the Heirs Males of the Debi⸗ 
{o2, and the heirs Males of their bodies, and foz default of ſuch 
iſſue to the right Þeirs of the Deviſoz, be a limitation in taile, 
to the Peirs Males of the body of the Deviſoz, ſo that William 
mapclaimn by this limitation an eſtate in taile as by purchaſe 3 oz 
whether it veſted in Francis only, as being heir ale tothe Devi- 
ſoꝛ, and not by purchaſe 3 oꝛ if the Jnheritance in Fie⸗ſimple veſt⸗ 
ed in him, foꝛ then his Leaſe foz years is erecuted out of the Fir 
eſtate, and William not clatming as right peir, is then bound by 
that Leaſe made by Francis. And of this point was moze doubt 
conceived, wherefoze they ozdered it ſhould be argued the next 
Term; and afterwards. in Þillary Term it was moved again, 
and adjudged fo2 the Plaintitf. 


William Platt Aſſignee of Richard Platt verſus Plommer, 
Mich. 20. Jac. Rot. 1759, 


\Ovenant upon Demurrer, the Caſe was, That a Copyholder 

in fee, with the Loꝛds Licence, made a Leaſe foꝛ twenty one 
years by Jndenture, rendꝛing rent, wherein the Lefſe covenants 
koꝛ himſelf his Exetutoꝛs, and Alſignes, with ſufficient Sureties, 
That he will eren a pale about ſuch a Cloſe, and lay upon the lands 
demiſed yearly fozty loads of dung, and ſufficiently repair the hou⸗ 
ſes, Afterwards the Lefſo2 ſurrendzedto the uſe of the Plaintiff 
and his heirs, who was admitted accozdinglyzand foꝛ not perfozm- 
ing 
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ming theſe Cobenants, the Plaintif, as Aſſignee, bꝛings his act- 


on of Cobenant; and whether the Alignee may maintain this g. 
tion by the Common Law, o2 by the Statute of 32 Hen. 8. Cap. 
34. was the Queſtion ; And upon this Declaration the Defen- 
dant demurred: The pꝛincipall doubt was whether a Copibolder. 
who comes to his Tenement by ſurrender of the Lefſoz, be ſuch an 
Allignte as may have an Action of debt oꝛ Covenant by the Sta- 
tute of 3z Hen. 8. Secondly,admitting he be not within the Sta- 
tute, whether by the Common Law{Covenants being made by ex- 

zeſs woꝛds with the Lelloꝛ his Þeires and Allignes) the Afſigner 

02 theſe Covenants may maintain this Action. This Caſe was 
moved by Hennage Finch fo2 the Plaintiff, and by Grawly foꝛ the 
Defendant, Et adjurnatur, 


Knight verſus Harvy, Adminiſtrator of Harvy, 
Hill. 22. Jacobi Ror. 635, 


Ebt bzought in Hillary Term, anno 22 Jacobi, upon an oblt- 
{| gation of eleven pound, dated viceſſimo Maii, anno viceſſimo 
Regis nunc. The Defendant imparles. And in Eaſter Term, pri- 
mo Caroli Regis, the Declaration and Plea of the Defendant was 
entred, and he declared therein upon an obligation dated 20. Mai, 
anno 20 Regis nunc. Afterwards, by oꝛder of the Court the ſaid 
Declaration was amended , and made Regis Jacobi: And the 
Defendant pleaded thereunto a Judgement upon another bond of 
100, l. dated anno quarto Regis nunc; (which was miſtaken. foꝛ it 
ought to have been Regis Jacobi) and that he had Riens en ſes mai- 
nes, but only to ſatisfie that Judgementzand thereupon the Plain- 
tiff joyns it{ue, That the ſaid recovery was made by Fraud and 
Covine, and found fo2 the Plaintiff 3 and this Term rhe Defen- 
dant moved in arreſt of Judgement, That this plea is repugnant 
and impoſſible, That a recovery ſhould be anno quinto Regis nunc; 
And therefoze the illue, joyned thereupon is nought,and no Judge- 
ment tan be given in this caſe: But all the Court tonteibed, That 
foꝛ as much as there was a default in the Defendants Plea, al- 
though the Plaintiff bad joyned ifſue thereupon, which is found 
to be falſe, and the Defendant bath not confefſed Aſſets in his 
hands, but only foz that Judgement: Bet the Plaintiff having a 
god Declaration ſhall have Judgement 3 whereupon it was ad- 
judged foz the Plaintiff, 


Sir Edward Coke Sheriff of Buckinghamſhire his Caſe. 


IR Edward Coke late Chief-Juſtice of the Common-Bench, and af- 
0 terwards of the Kings Bench, and removed from his places, be- 
ing made Sheriff of the County of Buckingham had a Dedimus poteſta- 
tem to take his oath annexed to a Schedule: To which he took 


exceptions, for that there were more Additions to the ſaid oath than 
were 
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were in the ancient oath, which is in the Regiſter, and afterwards 
confirmed and appointed by the Statute of 18. Ed. 3. He therefore 
conceived there ought not to be ſuch Additions unleſs by Parliament. 
The Additions were, Firſt, That he ſhould ſeek to ſuppreſs all Exronrs 
and Hereſies commonly called Lollories, and ſhould be aſſiſtant to the Com- 
miſaries and Ordinary in Church matters : Which part of the oath 
was added by reaſon of the Statutes of 5. Rich. 2. and 2. Hey, 4. Cap. 
15. whereby it is appointed that the ſame ſhould be taken by the 
Sheriff, eſpecially for thoſe two cauſes, Bur he thereto certified, Thar 
thoſe Statutes are repealed by the Statutes of primo Edwardi ſext 
and primo El. and therefore ought not to be taken, The ſecond 
Addition was, That he ſbould return reaſonable iſſues, whereto he ex- 
cepted, becauſe it is appointed by the Statute, and penalties impoſed 
for not performing it; and it ought not to be upon oath. The third 
Addition was, That he ſhould return all Jurits of the neareſt and ſuffi- 
cienteſt perſons, whereto he excepted, becauſe that part of the Oach 
is not appointed by any Statute; and it is againſt common practice, 
that be himſelf ſhould return Juries, it being commonly done by the 
Under-Sheriff, who is alſo appointed by the Statute to be ſworn. 
The fourth Addition was, That he ſheuld cauſe the Statute of Winton, 
and the Statutes againſt Rogues and Vagabonds to be put in execution, 
wheceto he excepted, becauſe the Statute of Minton is altered, and 
the Statutes againſt Rogues and Vagabonds are appointed to be exe- 
cuted by the Juſtices of the Peace, and not by the Sheriff. Upon theſe 
Exceptions the Lard Keeper aſſembled all the Juſtices, ro confer with 
them about the ſame. And as touching the firſt point they conceived it 
was fit to be omitted out of the Oath, becauſe it is appointed by Sta- 
tutes which are repealed, and were intended againſt the Religion now 
profeſſed and eſtabliſhed, which before was condemned for Hereſie, 
and is now held for the true Religion. For the ſecond Addition they 
conceived it convenient, and for the ſervice of the King and Subjects, 
and the greater part of them were of opinion, That an Oath in this, 
and the other points, may be well injoyned by the King and order 
of State without Parliament; and it may be well impoſed upon the 
Sheriff to take, being for publique benefit and execution of the Lawes. 
For the third Addition, it is not ſo ſtrictly to be intended, That be 
himſelf ſhould return Juries, but it ought to be intended accordin 

to the conſtruction of Law, That he himſelf by himſelf, or Under- 
Sheriff, ſhould return the Juries, which is a ſufficient performance; 
for the Law ſaith Qui per alium facit, per ſeipſum facit. For the fourth 
Addition, it reſts upon the former reaſons, That this Oath being 
appointed and continued divers years by direction of the State, 
— without the expreſs authority of any Statute Law, yet may 
be well continued for the publick benefit, in repreſſing ſuch perſons: 
And although authority be given to the Juſtices of the peace to put 
thoſe Statutes in execution, yet it doth not take away the Sheriffs right, 
who is the publick Con ſervator: And fo they delivered their opini« 
ons to the Lord Keeper at his houſe at Reading. 
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emorandum, That the laſt day of this Term, there came a 20. 
Write from the King to the Juſtices of the Common-Bench, 
commanding the Court to be adjourned from Reading to Weſbminſter 
in the County of <M#dd. and that all Pleas and Proceeding ſhould 
be adjourned to Weftminſter, to be held there the day of 0 abu Hil- 
larit ; (And like Writs were directed to the Juſtices of the Kings 
Bench and Barons of the Exchequer ) and it was openly read there, 
and then the adjourment made accordingly of all Pleas, &c. unto 


Weſtminſter, &s, 
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\ A Emorandum, That in this Vacation Sir Henry Hebert Knight and 
1 * Baronet, Chief-Juſtice of the Common- Bench, dyed at his 
houſe in Blyckling in the County of Norſſ being a moſt learned, pru- 
dent, grave and religious Judge. 


Sir Richard Udall verſus William Tindall, Vicar of Alton, 
Hillarii 22. Jacobi Rot. 733. 


Reſpaſs, Foz taking two loads of Moad, upon Not Guilty 

pleaded, a ſpecial Uerdict was found, That if Toad be Minu- 
tz Decimæ, then the Jury found that the Defendant is not guilty 3 
Ik it be not Minutz Decimæ, then they find foꝛ the Plaintiff : and 
it was argued by Henden Serjeant fo2 the Plaintiff, and by Bridge- 
man foꝛ the Defendant 3 and on the behalf of the Plaintick it was 
ſaid, That in as much as it is ſo found, without moze tirtumſtan⸗ 
tes, it ſhall not be intended to be Minutæ Decimz,fo2 it may be that 
a great quantity of Moad may be ſown, and the greateſt part of 
the commodity of the Pariſh may conſiſt in Toad, and then it can- 
not be reputed Minutæ Decimæ; foꝛ although in their own nature 
they be Minutæ, yet they now become Majores, if the greateſt part 
of the pꝛofits of the Pariſh tonſiſts therein. Foꝛ Minutæ Decimæ 
are pꝛoperly intended ſuch, which are but of ſmall conſideration in 
a Pariſh, as hearbs in a Garden, and ſuch like 3 Therefoze he laid 
that Moad ſown in the field is not Minutæ Decimz : And that in 
tertio Jacobi upon a ſpecial Uerdict in Eex betwixt Hertman and 
Boxley, it was reſolved, That Tyche of Welde (which is a kind 
of graſs growing amongſt other grain, and commonly ſown there- 
with) were not Minutæ Decimz. But Bridgeman fo2 the Defen- 
bant vouched the Dean and Chapter of Norwich's Caſe, Paſchæ 
43 Elizab. where it was adjudged upon a ſpetial Uerdict, That 
the Tythes of fozty acres of land planted with Saffron, apper- 
tained to the Uicar and not to the Parſon. But Henden anſwer- 
ed, That was not becauſe they were Minurz Decimæ; but fo2 that 
upon the Endowment found, the Allegation was that the Parſon 
ſhould have Tythe of Coꝛn and Þay only: But Yelverron ſaid 
That was not the reaſon, but becauſe they were attounted as Mi- 
nutz Decimz, ànd appertained to the Uicar : Andall-the Juſtices 
reſolved, That Woad growing in nature of an Þerb, the Tythe 
thereof ought to be reputed foz Minutæ Decimæ, and Judgement 
was given fo2 the Defendant. 
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Mary Peacock, Executrix of Richard Peacock, verſus Steere. 


Aviſhment de Gard, The Plaintiff declares, That one John 

Steere, held ſuch land of the Teſtatoꝛ by Knights ſervice, 
and dyed, his heir within age; and that the Teſtatoꝛ ſeized the 
ſaid Ward and died thereof poſſeNed, and afterwards the Defen- 
dant rabiſhed him, The Jflue being upon the Tenure, was found 
foz the Defendant , and the queſtion was, upon the Statute of 
quarto Jacobi Regis capite rertio, Whether the Plantift ſhall pay 
any coſts? becauſe lhe counts, That thi bꝛings her Action upon 
ber own polleſſion. And Hutton, Harvy and my ſelf held, That 
the Defendant ſhall not have colts 3 But Yelverton, è contra, vide 
Mich, duodecimo Jacobi, betwixt Goldſmith and the Lady Platt, & 
Mich. tertio Jacobi, betwixt Havers and Dacre, And Mich. 38, & 
39. Eliz, betwixt Fetherſton and Allybard. 
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Crumpe verſus Barne. 


Ction for words, Mhereas the Plaintiff was a 
Citizen of Glouceſter, and ſo had bien fo 
twelve years,anduſed all that time the trade of 
a Shomaker, That the Defendant to defame 
him ſpake theſe wozds of him; He is a Bank- 

OT rupt Rogue, After verdict upon Not Guilty 

; pleaded and found foꝛ the Plaintiff, Jt was mo- 

bedin arreſt of Judgement, That theſe woꝛds were not actionable 3 

Fo2, Bankrupt is not ſpoken indefinitely, noꝛ abſolutelp by it ſelf, 

but as an adjective to Rogue; ſo the wozds are extenuated. Alſo a 

Shomaker is not ſuch a perſon as may habe an action foꝛ theſe 

woꝛds, ns moze than a labourer oꝛ huſ-bandman : foz he doth not 

[ive upon buying and ſelling, oꝛ upon tredit, but upon his manual 

labour. But it was relol ved, That tbe Action lyes: Foz the addi⸗ 

tion of Rogue to Bankrupt doth not extenuate but aggravate it, and 
lhews his malice 3 And a Shomaker is ſuch a perſon as is with: 
in the Statute of Bankrupts ; foz he libes by his credit in buping 

Leather, and ſelling it again tn Shes; &c. and not upon his ma⸗ 

nual labour only, as labourers and husband-men do, Whereupon 

it was adjudged foz the Plaintiff, 


Foſter verſus Smith, 


Sſumpfit, Whereas The Defendant was indebted to the 
A Plaintiff in ſeven pounds, Chat in confideration thereof, he 
—— to pay, &c. The Defendant pleaded, Non aſſumpfic, and 

und againſt him; And it was moved in arreff of Judgement, 
That the Declaration is not god Foz he doth not ſhewany cauſe 
of the debt, viz. by Bond oz otherwiſe 3 And although be bath 
pleaded Non aſſumpfir, and it is found againſt him, yet the De- 
tlaration being ill, the Uerdic doth not ayde it; Jt was therefoze 
adjudged fo? the Defendant. 


- 1 5 
- "4 
„ 2 
— Pd 
Sf 
_ 
* 


77 7 * 
VLG SEM, 
LL; 7 \\ 
- * 7 
% 
” 
CY 


Anne Smich 


Termino Paſcæ, anno ſecundo 


— 


Anne Smith verſus Anne Lady Wade, Executrix 
of Sir William Wade. 


Sſumpſit upon a pꝛomiſe of the Teſtatoꝛs 3 After Non Aſſump- 

fic pleaded, and Uerdict found foz the Plaintiff, it was mo⸗ 
ved in arreſt of Judgement, That the Wit and Declaration were 
againſt Anne Executrix of Sir William Wade, and the Jfſue,Recozd, 
and Venire facias were attoꝛdingly, fo2 a Tryal betwixt the ſaid 
parties; but being tryed by a N46 prius wait in London, the Nit 
of Habeas Corpora was to habe Corpora Juracorum, &c. betwixt 
the (aid Anne Smith and the Lady Wade, Executrix of Sir Henry 
Wade Knight ; So a miſpziſon of Henry Wade foz William Wade, 
and therefoze it was moved in arreſt of Judgement, that it was a 
Tryal without warrant 3 foꝛ the Recoꝛo of Niſi prius, and the Iſ⸗ 
ſue being againſt the Exetutrix of William Wade, the Habeas Cor- 
pora was not ſufficient, being by Niſi prius to try that Jdue. But 
all the Court conceived, that in as much as the Jfſue is god, the 
Recozd of Niſi prius god, the Venire facias god accodding to the 
Iſſue,although there be a miſpziſon in the Habeas Corpora, it was 
but the fault of the Clerk, and may be well amended. Becauſe 
there is not any alteration of the Uerdic,and it is well warranted 
by the fozmer Kecozd ; therefoze it was appointed to be amend- 
ed, and adjudged foz the Plaintiff. 


Swayne verſus Rogers, inthe Exchequer Chamber, 


18 paſs for Battery in the Rings Bench, and Judgement foz 
the Plaintiff, Error in the Exchequer Chamber was allign⸗ 
ed, faz that the Judgement was Capiatur, whereas the Battery was 
befoze the general Pardon, ſo as the Fine is pardoned, and the 
Judgement ought not to habe bien a Capiatur, foꝛ the Court is to 
take notice of the Pardon and give Judgement fo2 the party, but 
not any Fine, Sed non allocatur. Fo2 the Court needed not to take 
conuſance thereof without demand of the party, and it doth not ap- 
pear whether the party be any of the perſons excepted, oꝛ one who 
is to habe benefit of the Pardon: But afterwards it was ſhewn 
that the Declaration was of Aſſaulc, Battery, and Impriſonment, 
and the Defendant as to the Battery pleads a Juſtification, where- 
upon the Plaintiffdemurredzand as to the Impriſonment he pleads 
another Juſtification, whereupon the Plaintiff takes Iſſue, De In- 
juria ſua propria, &c. and Jflue jopned 3 and at the Tryal the Jury 
found as to the plea fo2 the Battery, That the Defendant did it de 
Injuria ſua propria, and aſſeſſed Damages five pound, and Coſts 
fozty ſhillings, whereas they ought not to have medled therewith, 
becauſe a Demurr was thereupon 3 But only have found conditio- 
nal Damages if it ſhould be adjudged foz the Plaintiff : And foz 
the Impriſonmear thep did not find the Jfſue, but aſſeſſed — 
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nall Damages twenty ſhillings ; ſo they found mierly croſs to what 
they ought.,and the Judgement upon this Uerdic foz the fibe pound 
Coſts and the foꝛty ſhillings found by the Jury, nullo babito re- 
ſpectu of the twenty thillings was mierly erronious 3 wherefoze, 
although it was pꝛayed that it might be amended, it appearing to 
be the miſpziſon of rhe Clerk who entred the Judgement, pet Non 
allocaturz But the Judgement was reverſed, 


Smith verſus Richardſon, in the Exchequer Chamber. 


Rror upon an Aſſumpſit in the Rings Bench, wherein the 
laintitf detlared, Whereas in tonſideration the Plaintiff 
had ſold to the Defendant four bags of Hopps, whereof th:# bags 
weighed ſeprem centenas & unum quarterium centenæ Anglice,ſeven 
hundꝛed and one quarter of an hundzed weight, and the other bag 
weighed ducentas centenas & dimidium unius centene Anglice two 
hundꝛed and an half weight; That the Defendant aſſumed to pay 
accozding to the rate of ſeben pounds foz every hundꝛed of the ſaid 
thꝛie baggs, and attoꝛding to the rate of fir pound ten ſhillings foz 
eberp hund2ed of the other bag, Et dicit in facto that the fozeſaid 
their bags atcoꝛding to the ſaid rate ambunted to the lumm of 
fifty pound and fifteen ſhillings; and the fozeſatd other bag ac- 
coꝛding to the rate afozeſaid, attained to ſirtin poundfibe ſhil- 
lings, yet the Defendant afozeſatd, 8&c. The Defendant pleaded 
Non aſſumpfit, and found againſt him, and damages giben only 
accozding fo the ſaid rate befoze mentioned, and Judgement entred; 
and thereupon a Writ of Erro2z was bzought in the Exchequer 
Chamber, and the Erroꝛ aſſigned was, Foꝛ that ducentas cente- 
nus & dimidium unius centenæ Anglice, two hundzed and an half 
weight, &c. This Anglice is void and repugnant to that which 
the Anglice was befoze, andcontrary to the pꝛopꝛiety of the woꝛds. 
Fo02 ducentas centenas is two hunbꝛed bund2ed, lo it is muth nioze 
than the pꝛite reacheth unto, and it is without ſenſe, and therefoze 
repugnant, and the Declaratton ill, and Judgement erronious : 
But all the Juſtices and Barons held that it was noErroz, being 
in diſadvantage to the Plaintiff and not material; foz it reſts only 
in damages, andthe Jury hath given acco2ding to that rate, ſo 
as there is not any pꝛejudite tothe Defendant 3 and the illue being 
upon Non aſſumpſit and found as is alledged, it is god enough, 
and Judgement was affirmed, 


A Caſe out of the Court of Wards, 


Pon the eleventh of May, this Term all the Juſtices and Ba- 
rons being aſſembled, the Chief Baron propounded a Caſe 
depending in the Court of Wards, viz. two Joynt-Tenants to them 
and their Heirs ; the one of them makes a conveyance to the uſe of 


himſelf and his Wife for a Joynture, and the advaneement of his Sou. 
| E Whether 
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Whether this be an aſſurance within the Statutes of 32. and 34, Hen.$. 
ſo as the King ſhall have the third part. Sir Randolph Crew, the Chiet- 
Juſtice, and the Chief-Baron, were divided in their opinions from the 
other Juſtices and Barons in this point, who all, upon chat ſaddain mo- 
tion, conceived it to be out of the Statutes : For the words are If an 
ſole ſeiſed, or ſeiſed joynily with others, &c. there in ſuch caſes the Sta- 
tute provideth, That the King ſhall have the third part upon ſuch con- 
veyance 3 But where two are joyntly ſeiſed to them and their Heirs, 
and the one makes a conveyance : this is out of the words of the Sta- 
cute of 32. Hep, 8. and there fore ought not to be within the intent of 
34. Hen. 8. for that is a Statute of Explanation, and ſhall be conſtrued 
only according to the words, and not withany equity oc intendment : 
For there cannot be an Explanation upon an Explanation, as it is held 
in Butler and Bakers Caſe in the Lord Cokes 3. Rep. fol. and Jones (aid it 
was ſo reſolved in the Court of Wards by the opinion of the Chief- 
Juſtice in anno 43, Elid ab. 


Emorandum, At the ſame time another Queſtion was moved 
V amongſt them, where Judgement is given in debt at the grand 
Seſſions in Wales, againſt a Defendant, inbabiting in one of choſe 
Counties, and the Defendant dyeth inteſtate, and one who inhabits in 
London takes letters of Adminiſtration, Whether any execution 
may be in Wales, becauſe he neither inhabits nor hath any thing there; 
and if not, then whetber that Record may be removed into the Chana 
cery by Cerciorare, and lent by Mittimus into the Kings - Bench or Com- 
mon- Pleas, to the intent to take forth a Scire facias upon it, to have 
lands out of Wales (or goods in the hands of the Adminiſtrator lyable 
to it there) And all the Juſtices and Barons conceived Luc nemy , for 
be may not have a Scire facies in any Court, but where the Judgement 
is given ; and if ſuch courſe ſhould be uſed, all Judgements in the 
Courts in London or in inferiour Corporations, would be removed and 
executed here, which would be a great inconvenience to the Subjects, 
to make lands or perſons lyable to ſuch Judgements in other manner 
than they were at the time of the Judgements : Wherefore there is 
no remedy, but to execute ſuch Judgements in their peculiar Juriſdi- 
Gions. 


Crane verſus Crampton. 


Ction upon the Caſe gr Aſſumpſit. That the Defendant in 

A conſideration of a Ruft-band delivered unto him by the Plaine 
tiff, pzomiſed to pay unto htm, at the day of the ſaid Plaintiffs 
Marriage, the ſumm of thꝛie pounds, and alledgeth in facto that 
he was marryed ſuch a dap, Et licet ſæpius requiſitus, yet he hath 
not paid: Judgement giben Sr nihil dicit, and after Wait of in- 
quiry of damages executed in Nozff, it was moved in arreſt of 
Judgement, That the Declaration was not god, becauſe he doth 
not ſhew that he gave notice of his Marrpage befoze he 1 
02 


— — — - 
— — — — 


Caroli Regis, in Communi Banco. 


fo2 otherwiſe the Defendant is not bound to take notice thereof; 
fo2 it reſts in the pzibity and knowledge of the Plaintiff, and not 
of the Defendant.And it cannot be a bꝛeach of pzomiſe unleſs the 
Defendant bath notice given him befoze the Barriage 3 alſo the 
payment ought to be after requeſt, and the day of requeſt ought to 
be mentioned, foꝛ licet ſæpius requiſitus will not ſerve 3 and it ap- 
pears not that the requeſt was after Marriage; fo2 requeſt befoze 
will not ſerve, but Hutton. Harvey, and Yelverton tonteibed it was 
good enough. Fo? the Defendant at his per ill ought to take notice. 
and the Plaintiff nirds not ſhew that he gave notice ofthe arri 
age; and poſtea requiſitus ſufficeth, without ſhe wing the day of the 
requeſt. But J doubted thereof, Foz a Pꝛeſident was cited of one 
Morſe in the Rings Bench, where fo2 not alledging notice, the 
Judgement was reverſed ; but not withſtanding this exception 
Judgement was giben foz the Plaintiff. 


Lacon verſus Barnard, Attorny. Hillar, 20. Jac. Rot. $0. 


Ti Pon a Bill of Trover and Conver ſias of one hundꝛed Sheep, 
ſhewing that the Plaintiff upon the twenty fifth day of 
March anno 19. Jacobi Regis was poſſeſſed of thoſe goods and loft 
them, and that upon the laſt day of Apzill they came to the Defen- 
dants hands, who the ſame day Cold and converted them to his pꝛo⸗ 
per uſe 3 the Defendant foz eleven of them pleaded Not Guilty, Et 
quoad the 89. reſidium he pleaded, That the Plaintiff at another 
time,viz-upon the eighteenth day ol September anno 19. Jacobi Re- 
gis, pꝛoſetuted an oꝛiginal Wt out of the Chancery, returnable in 
this Court, againſt the Defendant, and one Brian Smith, quare cepe- 
runt & abduxerunt 1co. oves, and thereto they appeared, and the 
PlaintiFcounted againſt them ot their taking of an hundꝛed ſhixp 
upon the fourteenth day of Apꝛill, anno ig. Jacobi Regis; and thereta 
they pleaded Not Guilty fo? the eleben ſhiep, and fo2 the eighty 
nine reſidue they pleaded a retobery in debt, by the Defendant 
againſt Edward Hatcliff of a debt of ſixty pound, and that the ſaid 
Edward Hatcliff was then poſſeſſed of the {aid eighty nine ſhiep, 
and that by virtue of a Fieri facias thoſe gods were ſold unto him, 
whereupon he took them into his cultoby. The Plaintiffthereto 
replyed, and tok ifſue,and faund foꝛ him, and damages afſefſed to 
two pence:And thereupon theÞlaintiff had Judgement of the ſaid 
two pente damages, and had ſix pounds foꝛ Coffs, andaverrs that 
the laid taking and dꝛibing, foꝛ which the recovery in treſpals was 
had, and the converſton of the ſaid eighty nine ſhiep in this Action 
be all one, and that the ſaid Judgement is pet in foꝛte. Ta this plea 
the Plaintiff replyes, that true it is, he bought ſuch an Action,and 
recovered the two pence fo the taking and dꝛibing ofthe ſaid eigh⸗ 
ty nine ſhir p, and ſix pounds foꝛ Coſts; but he further ſaith, that 
the laid two pence damages was not allelſed foꝛ the value of the 


ſaid ſhixp and the converſton of _ and that the ſaid Defendant 
2 at 
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at the dap and year in the Will, ſold the ſaid righty nine ſheep and 
converted them to his own uſe.The which: converfion is the ſame 
converſion, whereof he now complaineth, and traverſeth, That 
the laid taking and dziving, in the (aid Action, whereupon the 
Judgement was given, is the ſame Treſpaſs,quoad the converſion 
of thoſe gods whereaf the Plaintiff now detlareth. And upon 
this Replication the Defendant demurred generally, and it was 
now argued at the Barr by Serjeant Crew foz the Defendant, 
and by Serjeant Henden foz the Plaintiff ; and after the laid ar: 

uments at the Barr, it was reſolved by Hutton, Harvy, and my 

elf, That this Rephcation is good, and that the Plaintiff ought 
to recover. Foz the da mages of twa pence given foꝛ the eightynine 
thep being ſoſmall,is in it ſelf an implitation( and the Court ſhall 
ſo intend it) that it was given only fo2 the taking and dꝛiving of 
them, and that the Plaintift had them E not in lieu of the 
value of them; foz if it ſhould be given foꝛ the value of them, then 
the Plaintif ſhould therebyloſe the pꝛoperty in them, and have na⸗ 
thing foz his ſhirp but two pence, and the Defendant ſhaula have 
the ſherp: But the Law will rather intend (and lo it may be mer⸗ 
red) That thole damages were given only foz the taking and bꝛi⸗ 
bing, and that the Plaintiff had them again, and afterwards lo 
them and that the Defendant found, and after converted them, &c. 
and this demurrer is a confeſſion that he converted them after the 
ſaid taking and dziving 5 foꝛ the action of treſpaſs is luppoleo to 
be upon the fourtienth dap of Apꝛill in the nineteenth year of King 
james, and the Trover and Converſion in this Action is ſuppoſed to 

e upon the thirtieth day of Apaill the ſaid nineteenth year of King 
James, which well Gands with the fozmer Action: foꝛ the Defen⸗ 
dant may take and chaſe them one dap, and the Plaintiff recover 
damages foz the chaſing, and after loſe them, &c. And this firſſ 
Action ts bꝛought foz the firſt taking and chafing,and the ſecond fo2 
the converſion,ſo both may ſtand together, which is now confeſſed 
by the Demurrer, and that the damages were given fo2 the firſi tas 
king and dꝛiving and not fo2the converſions therefoze they concet- 
bed the Plaintiff thould recober 3 but Yelvercon held, becauſe the 
Action of Treſpaſs is Cepit & abduxit, therefoze it includes that 


the Defendant had them, and e»fc4 the Plaintiff of the palleſſion. 


Andalthough the damages be ſmall.it ſhall be intended to be given 
foz the ſhiep; and if ſo, then he cannot babe an Action fo: —— 
ing them afterward, vid. 11. Rich. 2. Title Treſpaſs 207. 40. Ed. 3. 
fol. 27. 46. Ed. 3, fol. 18. 14. Hen. 7. fol. 12,44. Ed. 3. fol. 2, But 
Judgement was given fo2 the Plaintitf. 
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Crips verſus Gryfil. Trin. primo Car. Rot. 19332. 


Robert Key, upon a ſpecial verdic the cafe was, That 

John Gryſill, Father of the Defendant, was leized in Fe of 
the laid Lands, Is n the tenth day of Daober, anno 16. Jacobi 
Regis, by Indenture of Feoffment, moztgaged them to Peter Key 
and his Þetrs, upon condition, if he oz his Þeirs paid to Peter Key 
and his Þeirs one hundꝛed and ftxty pounds, upon the twentieth 
day of Odober anno domini 1624. that he might re-enter, That 
afterwards upon the thirtieth day of arch anno 1619. the ſaid 
Peter Key, bp his 97 in waiting, gave to Robert Key all his 
Scods, Yoneys, Bills in dis Eee Poprages 02 nthar he on fax 
Moneys, and made him his e yed3 and that the one 
hundꝛed and ſi tppound not being paid, rt Key entre 
to the Plaintiff; And without ar ument te inion of the oy 
was, That theſe wozds All my Mortgages, made a god deviſe of 
the lands * 3 whereupon Judgement was given foꝛ the 
Plaintitf 


Ela firmæ of lands in Leighton ⸗Buſſard of the demiſe of 


Reymund verſus Hundred de Oking, 


Ction upon the Statute of Winton, Whereas one Palmer the 
Ap laintiffs Servant was robbed within the ſaid pundꝛed, of 
ſixty 25 pounds of the Plaintiffs moneps by perſons unknown, 
and had made Hue and Cry accozding to the Statute, and none of 
the Walke were taken 3 and the ſaid Palmer had made oath het 
ſuch a e or peate of the 1 1 * 4 55 tot 
pundzed within twenty dayes befoze det vp e 
did not know any ol the parties who robbe tt eſai Z 
dꝛed had not made him any retompente. Aden de ot Guilty ple 
and tryed at the Barr this Term, and found foz the Nlaintitf, it 
was mobed in arreſt of Judgment, that this Action lies not,becauſe 
the 3 himſelf was not ſ woꝛn, That he knew nat any of the 

4 who did TY, 3. fo2 it is not ſufficient 105 the Ser- 

bant who was robes 2 02n,fo2 yy the * f 27.0f Eliz- 
ihe party 900 the Action gugh t to make the oath 3 and it 
was argued that the e Servant who was robhed ought to have 


bzought th the Action, and then 5 would hape bien taten 
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but when the Malter bzings the Action, he himlelk ought to be 
{wozn that he knew not any of the Robbers, otherwiſe he might 
not bꝛing it, and therefoze the Aa ion lyes not. But it was reſolved 
by the Court, That the Action well lyes foꝛ the aſter, and that 
the Servants oath was ſufficient 3 fo? it is pꝛoperly in his notice 
that he was robbed, and did not know any of the Robbers,and the 
Maſter knows not that he was robbed, o2 who were the per- 
ſons, but by repoꝛt of his Servant; and it would be inconvenient 

ik the Maſter thould not bꝛing the Action, but the Servant only, 
fo: the Servant might releaſe 02 compound, oz diſcontinue the 
Suite, and ſo the Paſter ſhould have the loſs by his falſhod 3 
therefoze the aſter ſhall bzing the Action, and have his Servant, 
who was robbed, be his Witneſs 3 whereupon it was adjudged 
foz the Plaintiff, See Coke book of Entries, where ſuch Action is 
bꝛought by the aſter, and the Servant ſwoꝛn. 


Sir Robert Baniſters Caſe, 


2. Dat for not ſetting out Tythes, upon a ſpecial Uerdic the 

caſe was. A Parſon made a Leaſe of his Renozy Anno no- 

no Elizab. fo ſixty years, which was confirmedbythe ſucceeding 

Biſhop, and ſucceeding Patron, neither of them being Bilhop oz 

Patron at the time of the Leaſe, Reſolved per totam Curiam, 

That it was god accozding to the opinion in Newcombs Caſe in 

the Lord Cokes 5. Rep. fol. 15. And lo without argument it was 
adjudged fo2 the Plaintiff, 


Ayleſworth verſws Chadwell, in the Exchequer Chamber. 


4. Rror of a Judgement in Debt, upon an Obligation in the Rings 

L. Bench, the firſt Erroꝛ aſſigned was, That the parties being 

at Jſ\ue,The awarding of the Roll was of a Venire facias retozna- 

ble die Martis poſt craſtin. Purificationis. And the Venire facias was 

made retoꝛnable, die Sabbati poſt octabis Purificationis. The ſecond 

Erro2 was, That the Venire facias did bear date the twelfth day of 

February, and was retoznable die Sabbati poſt oRabis Purificationis, 

which is befoze the Teſte. Sed non allocantur, it being a judicial 

Pꝛoteſa, and the fault of the Clerk, ſhall be amended, And there- 
upon Judgement was affirmed, 


Browne werſ#s Taylor, Hillary 22. Jac. Rot. 1669. 
" ER Firmz, of a Leaſe of Sir john Savill and others, of 
lands in Stapleton, Upon Not Guilty pleaded, Jt was found 
foz two parts foꝛ the Defendant, And a ſpecial Uerdic foꝛ a third 
part. That one Holgate was ſeized of theſe Tenements, holden by 
Knights ſervice, And in Anno 21. Jacobi, infeoffed Spencer and 
others to the uſe of himſelf foz life; and after his deteaſe, to the uſe 
; | of 


— — — - - — — — — —— — — — 


— — — > I — — ———— — 


Caroli Regis, in Communi Banco. 39 
of ſuch perſon oz perſons as he ſhouldappoint by his Mill, foꝛ ſuch 
intereſts, oꝛ otherwiſe, as in bis (aid Mill thould be ſpecified, At 
terwards he makes his Mill in wꝛiting, and thereby deviſeth that 
all his Tenants of his Farms, ſhall enjoy their tenements fox 
twenty one years after his deceaſe, And that R. T. ſhall have the 
rent out of his land foz his life, payable at two Feaſts of the pear, 
And deviſeth to his wife all his Lands in Stapleton foz her life; 
Whether this be a god declaration of the uſes, to limit it to his 
wife? and that the ſhall take it by the feoffment, oꝛ whether by the 
immebiate debiſe ? (And then the deviſe is void foz a third part, 
becauſe the lands are holden in Ca pite) was the Mueſtion. And af- 
ter argument at the barr(without any at the bench) Hutton. Harvie 
and Yelverton agreed, That they ſhould take by the deviſe, and not 
by declaration of the uſes. Foz they held, That after the feoffment 
in this manner, he hath a qualified fe in him, as owner, ſo as be 
may make his will of thoſe lands, and deviſe the rent as owner 
thereof. And then the land being held by Knights ſervice, The deviſe 
is void fo2 a third part. Oꝛ be wy bis Mill, as upon the 
feoffment, which thall inure as a Declaration of the uſes upon the 
feoffment, and then all the land paſſeth. So that here, when he 
makes this Mill, without reference to the feoffment,the Law will 
conſtrue it as the Mill of one who is owner, and may diſpoſe of it 
as owner, and not asDeclaration of the uſes, which is an Authozi- 
ty only: Alſo the Will appoints rents to be paid, which is a god 
Will and Deviſe, but the Authozity limits him, That he may not 
appoint any rents to be paid. And to have it to be a Will foꝛ one 
part, and todiſpoſe as by authozity foz another part, cannot be god 
in Law, therefoze it ſhall be adjudged as a Mill to inure foz both; 
But J doubted thereof, and concerbed it might be well conftrued 
as a Declaration, And thereby it ſhall be a god limitation foz all 
the lands, And that by the ſaid Authozity, be might diſpoſe of the 
rent out of the land 3 And his declaring that his Tenants ſhall 
hold their Farms fo2 twenty one years after his deceaſe, can- 
not be but by Declaration 3 And it is moze fo2 the advantage of the 
parties, that it ſhould be ſo tonſtrued; And the Law ſhall expound 
foz the greateſt benefit of the parties, when by any conftrugion it 
may be: And by this means all the parts of the Will may take 
effect : But the thꝛie other Juſtices held, That he couldnot diſpoſe 
of the rent, by reaſon of the ſaid woꝛds, but of the eſtate of the 
land only: Whereupon, without any argument, they adjudged 
fo2 the Plaintiff. See Lord Cokes 6. Rep. fol. 17. & 18, Sir Edward 
Cleeres Cale, & 10. Rep. fol. 85. Lowes Cale. 
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Love verſas Playter. Paſchæ 2 Car Rot 386. 
1. Ction tor words, Whereas the Plaintiff is, and had bien an 
Aan of the Common-Benth fo2 thirty years. That the 
Defendant to depzabe him, ſpake theſe wozds, Thou art the 
diſhoneſteſt Attorney in England, and if any be more diſhoneſt 
than thou art, he deſerves to be hinged. After Uetdic upon Not 
Guilty pleaded, it was found fo2 the Plaintiff, and now moved in 
arreſt of Judgement, That theſe wozds be not actionable, becauſe 
be doth not ſay, that he was diſhoneſt in his pzactice, as Attoznep : 
And it may be in other matters: Alſo he doth not aberr, That 
there were any diſhoneſt Attozneys in England; And the Court 
ſhall not intend it, without ſhewing thereof. And a pzefident was 
cited betwixt Waltet and Brown; Thou art as very a Thief as any 
is in England, andhe did not averr that there was any Thief in 
England. Mo Judgement was there given foz the Plaintiff 3 
whereupon the Court would further adviſe, But there was no 
Judgement given herein, fo? the parties agreed. 


Thomas Windſor and the Inhabitants of Farnham in Chancery. 


2. Ore upon a reference out of the Chancery, berwixe Thomas 
N Windſor and the Inhabitants of Farnham, to Sir Randolph Crew 
Chief Juſtice, Sir ohn Walter Chief Baton, Sit William Janet, and 
18 wy ſelf, The ſole Queſtion being, whether 4 Decree made 
Commiſſioners upon the Stature-of 43. Elis. Regis. of charitable uſes, 
cap. 4. and exceptions put in againſt it in Chancery, and there exami- 
ned, beard, and confirmed in patt; and altered in part, may no be 
re · examined #po# bil] of . Review, ab other bills of Review, upon De- 
ctees in Chancery. And it was reſolved by all of us, That rhis bill 
of Review is not allowable, but the Decree in Chancery is conclu- 
ſive, and not to be further examined, becauſe it rakes its authority 
by the Act of Parliament, and the Act doth mention but one Exami- 
nation; And it is not to be reſembled to the cafe, where a Decree is 
made by the Chancellor, by his ordinary authority. And Jones ſaid, 
Thar ſo it is upon a Decree made upon the Statute of 37. Hen. 8. by 
the major part, and confirmed by the Chancellor, which is not re- 
examinable : And fo thoſe opinions were certified in Chancery. 
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Tutter verſus Inhabitantes de Dacorum & Catſhio. 
Trin. 2, Caroli, Rot. 1717, 


Ction upon the Statutes of Winton, 27. Eliz, cap. 13. of Hue 

A and Cry, alledging the Robbery to be committed at Shelp 
and Ridge, in diviſis Hundredorum de Dacorum & Caſhio in Com. 
Hertf. and that he made Hue and Cry, and gave notice of the Rob- 
bery at South-Himms, within the County of Didd.ner the hun⸗ 
dꝛeds afozeſaid, and ſhews all other circumſtances attoꝛding to the 
Statutes. The Defendants plead Not Guilty, and found again 
them; And now moved in arreſt of Judgement, that this Decla- 
ration is not good; fo2 he alledgeth the notice to be giben at South- 
Mimms within the County ot Midd. which is in another County, 
from that where the Robbery was committed: And he doth not 
ſay prope locum ubi robetia facta tuit, but prope Hundredorum, which 
map be ten miles from the place where the Robbery was done: 
And then it is not attoꝛding to the Statute of 27. Eliz. which ap- 
points it tobe given nter the plate where the Robberp was done: 
And divers pzeltdents were ſhewn to that purpoſe, viz. Trin. 30. 
Eliz. Rot. 1425. and Hillary 36. Eliz. Rot. 506. And likewiſe the 
woꝛds of the Statute of 27. Eliz. cap. 13. were inſiſted upon, That 
none ſhall have Actions upon thoſe Statutes, except the ſaid perſons, 
ſo robbed, with as much convenient ſpeed as may be, give notice of the 
Robbery to ſome of the Inhabitants of ſome Town, Village, or Ham- 
ler, neer the place where any ſuch Robbery ſhall be committed. And 
ſo, not being alledged that notice was giben tothe Inhabitants, 
nter the plate where the Robbery was committed, it was laid not 
to be good. But on the other fide it was urged, That the Allega- 
tion, that notice was given to the Jnhabitants in a Uillage out of 
the County, is clierly geod, being neer the place where the Robberp 
was committed; Fo2 a Stranger cannot know the dibiſion of the 
Counties, and ſo it hath been ruled here: And the Allegation that 
South mimms is nter the Þundzed, is god enough, and may be 
well intended in the diviſton where the Robbery was done 3 eſpe- 
cially, it being after Uerdict, and that the Jury would not have 
found the Defendants guilty, unleſs it had bien ſo pꝛobed. And 
a pꝛeſident was cited, anno quinto Jacobi in the new book of Eatries, 
fol. 348. where an Action was bzought againſt the Þundzeds of 
Langtrir and Crawthozn, and the Robbery was alledged to be at 
Toalton in diviſis Hundredorum prædictorum, and notice and Hue 

and Cry were alledged to be at Cyrenteſter in the diviſton of the 
Þundzeds afozeſaid, And the Plaintiff after Uerdia had Judge- 
ment, and upon view of that pꝛeſident all the Court conceived the 

Declaration to be god enough, and that rhe Hue and Cry being al- 

lebged tobe made out of the County, was not material, being ner 

the place where the Robbery was done, which plate being alledged 


to be nter the dibiſion of the hundꝛed -— be intended = 
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the dibiſion of the Þundzeds where the Kobbery was done, and not 
at the maſt remote place thereof,. foz that ſhould be a foꝛraign Jn- 
tendment, But it ſhall be good either way; andthe beſt courſe is 
to alledge it to be at the place where the Robbery was committed, 
02 at the Uillage, nter the place thereunto: But prope diviſis ſhall 
be lo intended, eſpecially after Uerdic : wherefoze it was adjudged 
foꝛ the Plaintiff. vide Paſc. ann. 21.Jacobi, Rot. 488. in Banco Regis, 
berwixt Foſter and the Hundred of Spelthorn and Iſtleworth, ſuppoſing 
the Robbery tobe made apud Bodſom, prope diviſis Hundredorum 
prædictorum, and alledges the Hue and Cry was made, and notice 
given to the Inhabitants of Þatton, prope diviſis Hundredorum 
prædictorum; and yet adjudged foꝛ the Plaintiff, 


Rowden ver ſus Malſter, Trin. 18. Jac. Rot. 1051. 


Reſpals foꝝ entring into lands in Denewden : Upon Not 
Guilty pleaded, a ſpetial Uerdict was found, That George 
Sterling a Copy-bolder in Fi of the Manoꝛ of Menewden, anno 39. 
Reginæ Elizab. ſurrendꝛed it into the hands of two of the Tenants 
of the ſaid Panoz, to the uſe of his Will, and had ifſue two 
Sons. John and Henry, and deviſed the ſaid copy-hold lands to 
John and the Þeirs Males of his body, the Remainder to Henry 
and the Þeirs Dales of his body, with Remainders over, &c. 
And afterward dyed, That this ſurrender was after, in anno 41. 
Elizab. pꝛeſented by the Þomage, and John the eldeſt Son ad- 
mitted thereto Habendum to bim and bis Þeirs 3 And after- 
wards Jobn had j{Jue the Sons, and ſurrendzed the ſame to 
the uſe of his Mill, and thereby deviſed it to Katharine his Wife 
foꝛ her life, and dyes, And that in anno 43. Reginæ Elizab. the ſaid 
ſurrender was pꝛelented, and ſhe admitted; Afterwards the thꝛie 
Sons of the laid John dyed without ifſue 3 And they further find, 
That no Copy⸗holder may ſurrender,o2 deviſe his Copy⸗hold lands 
in tayle. And that afterwards the ſaid Katharine marryed J. S. 
who lets to the 1 fo2 a year, who entred actoꝛdingly, And 
the Defendant y the commandof Henry auſted him, Et ſi ſuper to- 
tam materiam, &c. {The ſole Queſtion was, when a Copy-holder 
in fle lurrenders to the uſe of one in tayle, there being no cuſtome 
to warrant ſuch an entapt, whether it be an Eſtate tayle by the 
Statute of Weſtm. 2. de Donis conditionalibus, oꝛ a Fir-ſtmple ton⸗ 
ditional at the Common-Law : And it was argued at the Barr, 
and after ſolemnly at the Bench, becauſe it was a general cauſe, 
and might concern divers Copy- holds: And Velverton the puiſnp 
Juſtice held, That it was an Eſtate taple, by the equity and intent 
of the Statute de Donis Conditionalibus, although it were not 
within the expzeſs woꝛds thereof : Foz in all Statutes made foꝛ 
the god of the Common-wealth, and wherein no pzefudice accrues 
tothe Loꝛd qꝛ Tenants,by reaſon of the alteration of any Intereſt, 
Service, Tenure, oz Cuſtome of the Panoz, there the general 
| woꝛds 


Caroli Regis, in Communi Banco. 


43 


woꝛds of ſuch Acts of Parliament do extend to Copyhold lands. As 
the Statute of Merton cap. 1. which gives da mages to a Feme covert 
upon aRKecovery in a TUrit of Dower, where the Baron vied ſeiſed, 
extends to Copyholds: And the Statute of Weſtminſter the 2. cap 3. 
and the thꝛer ſeveral bꝛanches of that Statute 3 The one which 
giveth the Cut in vita upon a diſcontinuance made by the Baron 3 
The ſetond which giveth the receipt unto the Femme upon ber Ba- 
rons refuſal to defend the Wives title: And the third which giv- 
eth a Qod ei deforciat to particular Tenants, extend to Copy- 
holds; and the Statute of 32. Hen. g. cap. g. againſt Champerty, and 
buying of litigious Titles, and cap. 28. which giveth an entry in 
lieu of a Cui in vita extendeth to Copi-holds,becauſe theſe Statutes 
are beneficial to the Common-wealth, and not at all pzejudicial 
to the Loꝛd in the alteration of Tenure, Eftate Services, &c. as 
the Caſe cited in Coke 4. Report fol. 26. & 30. proves, and from 
whence he inferred the ſame concluſton, That this Statute de Do- 
nis Condicionalibus, being made foꝛ the general god of all, and the 
extending it to Copy-holds, was no way pꝛejudicial, either to the 


Lo2d o2 Tenants, and therefoze they are to be intended within the 


equity and meaning thereof : Dtherwile a Formedon in deſcender 
would not ihe of a Copy-hold, which none can have but Tenant in 
tail, anda Remainder limited upon luch an eſtate, hath ben al- 
lowed, and therefoze is no fee conditional: Foz neither upon a fre 
abſolute o2 conditional, can a Remainder in tayle by any means 
depend; And as to that objection, that a Copy⸗holder in fer cannot 
hold of the Donoz, but muſt hold of the Loꝛd : Þe ſaid, That he 
might well hold of the Donoz, as Coke lib. 11. Rep. Sir Henry 
Nevills Caſe, where we find, that a Manoꝛ was held by Copy of 
Court Roll, and had other Copy-holds under it, to hold thereof, 
And by the ſame reaſon Tenant in tayle of a Copy-hold may hold 
of bis Donoz, and he ſhall bold over of his Loꝛd. Andas to the ob- 
jection which was made, That if an Eſtate tayle ſhould be allowed 
in Copy-holds, there would be a perpetuity maintamed: So as 
it could not be tut off, he (aid, it might be cut off bya recoveryin 
the Court ofthe Manoꝛ, as the boks are in 23. Hen. 8. Brook reco- 
very in debt 27. and 19, Hen. 6. 64. & 26. Hen, 6,6. and Plowd. 
Commentaries 59. And he (aid he knew no reaſon,but a Copy-hold 
might as well be intayled, as Titles of honour, which concern 
the perſon of a man, oꝛ à Uillain, oꝛ liberty of Franchiſe 3 And if 
Copy-holds might not be intailed, it would depzive them of one of 
thoſe pꝛibiledges, which any man who hath an Jnheritance,ought 
to have, viz. wherea gift is to him and the Þeirs Females of bis 
body, if be hath a Son, his Daughters ſhall not inherit: And 
foꝛ that he vouched 37. Hen. 8. Done 61. and ſaid, there were many 
Pꝛeſidents and Authozities, that Copy-holds might be intailed, 
and cited Licclecon fol. 16. Plowden Manxels Caſe, fol. 2. 1 5. Hen. 8. 
Tenant in tayle by Copy of Court roll 24. & anno 3. Mariæ, Dyer 
192. and the old book of Entries 1 7 9. where are two * 
4 2 the 
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: the one in 3. Hen. 8. the other in 29. Hen. 8. : But on the contrary 


it was argued by the thzie other Juſtices, Hutton, Harvy, and my 
ſelf, That this was nat an eſtate tail by the Statute of Weſtmin- 
ter the ſecond, de Donis Conditionalibus, but a Fr-ftmple condi- 
tional at the Common-Law, And then the Plaintiff hath a god 
title, And that the ſurrender tothe uſe of his Wite fo2 life, being 
after ifſuc had, ſhall give to her an Eſtate foz life, and is god, 
as well againſt the Dono2 as his Jflue. Fo2 when an Act of 
Parliament altereth the Service, Cuſtome, Tenure, Intereſt, 
of the land, oz other thing in pꝛejudice of the Lozd oz Tenant, 
there the general wozds of ſuch an Ac, tall not extend to Co- 
piholds; as the Statute of Weſtminſter the 2. cap. 20. which 
xiveth the Elegit extendeth not to Copphold lands, becauſe it 
would be pꝛejuditial to the Lozd, and a bzeach of the Cuſtome, 
That any ſtranger ſhould have intereſt in the lands holden by Co- 
by, without the admittance and allowance of the Loꝛd. And the 
Statute of 27. Hen. 8. cap. 10. of uſes, toucheth not Copy-hold, be- 
cauſe the tranſmutation of poſſefſion, by the fole operation of the 
Statute, without allowance of the Lozd, would tend to the Loꝛds 
pꝛejudite. And the Statutes of 31.Hea.8. cap. 1. and 32. Hen, d. cap. 32. 
whereby joyntenants, and tenants in tommon are compellable to 
make partition, extend not to Copy-holds, And the Statute 32. 
Hen. $; cap. 28. which confirmeth Leaſes foꝛ twenty one years, 
made by tenants in tayle, oz by the husband and wife, of the lands 
of the wife, touch not Copy-hold lands. Foz that Statute war⸗ 
rants only the leaſing of ſuch lands as are grantable by Died; but 
ſuch are not Copy-hold lands : Fo2 though by the Lozds licenſe 
they may be demiled by Jndenture, pet in their own nature they 
are demiſable_ only by Copy, and therefoze out of the general 
Purvieu of that Statute. And foz the lame reaſon, the Statute 
of triceſimo ſecundo Henrici octavi, cop. 34. Which gibeth an en- 
try to the grantee of a reverſion, upon the bꝛeach of a condition by 
the particular tenant, toucheth not Copp⸗hold. So here in this 
Caſe we held, That the Statute of Weſtminſter 2. cap. 1. of Intailes 
did not extend to Copy-holds, becauſe it would be pzejudicial to 
the Loꝛds. Fo2 by this means the tenure would be altered, foz 
the Donte in tayle, without any ſpecial reſervation ought to hold of 
the Donoz by the ſame ſervices that the Donoꝛ holdeth over. And 
be who comes in by Surrender, and the admittance of the 
Lo2d. to hold him and the heirs of his body, cannot hold of him 
who ſurrendꝛed, but ſhall hold of the Loꝛd, and is tenant at will 

unto him, and ſhall ds the ſervices unto him as Loꝛd. Vide 2. Ed. 
4-6. 4 Hen. 6.17. 41. Ed. 3. 45 · & 45. Ed. 3. 19. Secondly, we 

held, That in reſpec of the baſeneſs of their eſtate, the Statute ne- 

ver intended to pꝛobide remedy foꝛ them noꝛ their altenations. Foz 

the woꝛds of the Statute are, Quod voluntas Donatoris in charta ſua 

manifeſte expreſſa de cætero obſervetur, which p:oveth, That the 

intent of the makers of the Statute was, That no bereditaments 


thould 
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ſhould ve entayled within this Statute, but ſuch as either was oꝛ 
might be given by Charter oz Died: but Copy-holds are no ſuch 
bereditaments, and therefoze not within the meaning of that Aa. 
Aud foz that were cited Littleton fol. 16, 24. Hen. 6. 37. 11.H.4.8, 
2 Hen. 4. 12. 13. Rich. 2, faux Judgement 7. 14. Hen. 4. 34. 7. 7 Ed. 
4. 19, 21. Ed. 4. 50. Coke 4. Rep. fol. 2 1. And we alſo held that 
Copy⸗ holds could not be entapled, becauſe Copy-holders at the time 
of making the laid Statute, and foꝛ divers years after, were only 
tenants at will of the Loꝛd, and the Loꝛd might habe o»fed them, 
and they had no remedy unleſs in Chancery. Thirdly il Copy- 
holds might be intapled, then the perpetuity of ſuch eſtates muſt 
be maintained 3 Foz a fine cannot be lebyed of Copy⸗hold lands to 
bar the Jntaple, noz can a recovery in value be intended, of ſuch an 
eſtate where warranty cannot be annexed unto it; alſo many other 
miſchiets would enſue thereupon, as well to the Loꝛd, as to the 
Copy-holders themſelves 3 fo2 then the Tenants could not pꝛobide 
foz their wives and childzen, noꝛ make Leaſes to others foꝛ years, 
to bend their iſſue, with the Loꝛds Licenſe 3 and Lozbs would loſe 
the wardlhip of their Tenants in ſuch Manoꝛs where by tuſtome 
they belong unto them; and there would not befo often changes of 
Tenants as befoze, whereby Loꝛds would loſe their Fines. Laft- 
ly we held, That neither eſtate taple, noz2 eſtate tayle after paſſc- 

bility of iſſue extinct (which bath a neceflary dependance upon an 

eſtate tayle) can by any particular tuſtome be allowed, Foz no 

eſtate taple was befaze the Statute de donis conditionalibus, but all 

inheritances were either f-{tmple abſolute oz conditional, and the 
Statute being made in Anno 13. Regai Regis Edwardi primi, which 
is within time of meinozy, no cuſtome can have commencement 
ſince then: Foz then a tuſtume might begin within time of memo⸗ 

2p, which is repugnant to the rules ot cuſfome 3 and in pꝛof there⸗ 
of were cited 34. Hen. 6. 36. Coke 4. Rep. fol. 87. Coke 5 Rep. 52. 

And in gnſwer to the authozities vouched we ſaid, There were 
none which mentioned Copy-holdlands to be either within the 
woꝛds of the Statute of Donis cond. o within the equity thereof 3 

beſides, Plowden in Manxells Caſe, And that the general current 

of opinion in all our books is, That an eſtate in Copy-bold lands, 

ſo limited to a man and the heirs of his body, is a fe · ſimple ton⸗ 

ditional at the common-Law, and ſo Littleton and the Caſes there 

citedought to be intended, and agreeable hereunto are the reſo[utt- 

ons in the Loꝛd Coke 3. Rep.tol.7, Heydons Cale, & 9,Rep.tol. 105. 

Whereupon it was adjudged fo the Plaintiff, 


Richard Hodges, Adminiſtrator of Thomas Hodges, verſus 
Thomas Moyſe and John Scriven. 


Ction upon the Caſe, whereas the Plaintiff in ſuch a Court of 
A Piepowders held at Gloceſter, ſecundum conſuetudinem Civi- 
ratis illius, bzought an Action of debt of 200,1, again 7 — 

F 3 odges 
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Hodgesʒ and thereupon the laid William Hodges, by due pzoceſs of 
the laid Court, was arreſted, and under cuſtody of the Defendants 
Sheriffsof Gloceſter, attoꝛding to the cuſtome there, untill he 
thould find bayl, that they permitted him to go at large, ſo as he 
hath concealed himſelf, and not anſweredhim his debt. Upon Nor 
Guilty pleaded, and found foz the Plaintiff, Jt was now moved 
in arreſt of Judgement, That this Acton lies not: Firſt, becauſe 
it is not alledged, That the Court is there held at Sloteſter by 
Cuſtome, oꝛ Charter, and then it is clier they hold Court without 
authoꝛity, and their Pꝛotels idle, and the Defendants not charge- 
able: Secondly, becauſe a Court of Piepowders hath no authozity 
to hold Pleas, but foꝛ Contracts o2 Batteries in Markets and 
Fairs, and not foꝛ debts. And to that purpoſe were cited Coke 10. 
Rep. fol. 7 3. & 8. Rep, fol. 133. Turners Caſe. Thirdly, in pleading 
a Recovery in an inkerioꝛ Court, it ought to ſhew by what autho⸗ 
rity the Court is held, whether by patent oz pzeſcription 3 fo? 
otherwiſe they had no authozity, and the recovery void: And all 
the Judges conceived, That the Court being ſtiled a Court of Pie- 
powders (which is a Court incident to Fairs and Markets, and 
fo2 Cauſes only arifing within them) ſhall not be intended a 
Court, unleſs it be ſhewn to be held by Charter oz Pzeſcription 3 
Andthat the Sheriff, who 1s to take adbantage thereby (he be- 
ing an Dfficer of the Court, and arreſting the party) ought to 
thewit. As Stewards when they make any Certificates out of 
inferio2 Courts, ought to ſhew therein how the ſaid Courts are 
holden, koꝛ they know beſt their own authozity, and the omiſſion 
thereof is juſt cauſe to reverſe and annull all their pꝛoct dings: 
But otherwiſe it is in the caſe of a Stranger, as here, where the 
fiile of the Court is but an inducement to his Action; And theſe 
woꝛds, Secundum conſuetudinem Civiratis, being in the Imparlance 
Roll, the Court was of opinion, that the omifſion of them in the 
Iſſue Roll ( whereupon the Tryal was had) was but vitium 
Clerici, and might be amended: Foz the Imparlance Roll is the 
pzincipal and guide to the other, And that the addition thereof 
would not alter either the Jfſue 02 Uerdict : And accozdingly 
it __ amended and adjudged foz the Plaintiff, Vide 13. Ed. 
4. 8. 


Baldry verſus Packard. Trin. 2 Caroli Rot. 617. 


Paar Whereas the Plaintiff ſued him befoze the Com⸗ 
miſſary of the Biſhop of JNo2wich, for Defamation, in which 
Suit he had ſentence,and fir pounds atteſſed foz coſts,and the De- 
fendant appealed from the laid Sentence, tothe Court of Arches; 
And all this was depending in an. 1622. And by the general Par- 
Don anno 21 Jacobi, the offence of the defamatozy woꝛds were par- 
boned, which was pleaded in the Court of the Arches, and that 
notwithſtanding they pzocieded in the appeal, where the fir} Sen- 
tence 


— 
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tence was reverſed, And in that Suit, ſixteen pounds aſſeſſed foz 
colts tothe appellant, where by Law they ought not to have p2o- 
cebed, noꝛ given any toſts. A pꝛohibition was pꝛayed, andit was 
thereupon Demurred: And after argument at the Barr debated 
and reſolved by the Court, That here was no cauſe of pꝛohibition. 
Foz, although the pardon bath diſcharged the offence of the defa- 
mation quoad any puniſhment, to be inflicted by way of penalty, oꝛ 
otherwiſe 3 yet in reſpec of the coſts in the firſt ſuit, which be not 
diſcharged by the pardon (being aflefſed befoze the day to which the 
pardon relates (as it is agreed in Halls Caſe, Coke lib. 5 fol. 5 1.) 
if they be not duly afſefſed, the Court may well pzoced in the ap⸗ 
peal, to diſcharge the partyof them; and if they reverſe the fir 
Sentence, ſo as it appears the colts were unduly taxed, and the 
party unjuſtly vered, they may well in the appeal afſeſs coſts; 
foz the Pardon dotbnot extend toftop the Suit commenced in the 
appeal, no2 by reaſon of the pardon had they cauſe to ſurteaſe that 
Suit; and although the coſts in the appeal, be allefſed after the 
pardon, yet are they well aſſeſſed, the cauſe of thoſe coſts not being 
taken away by the pardon : UThereupon conſultation was aware 
ded, but Hutton doubted hereof : Foz the pardon diſcharging the 
offence (which is the p2incipal ) he conceived they ought not to 
have pꝛotteded fo2 the colts, 


Gee, Biſhop of Chicheſter, verſus Freedland. Paſch. 
primo Caroli Rot. 607. 


Eplevin upon a diſtreſs taken in Allingland Park upon de- 
murrer, the Caſe was this: The Biſhop ol Chicheſter was 
ſetſed in fee of the ſaid Park, Jure Epiſcopatus, and had the office 
of Parkerſhip, which the Bilhop granted to the (aid Freedland foz 
life, and alſo granted unto him foꝛ the execution thereof,an annual 
rent of three pounds fix ſhillings and eight pence, una cum liberatura, 
of thirteen ſhillings four pence by the year, together with Paſtu⸗ 
rage foꝛ two hozſes in the ſaid Park yearly, and the windkalls in 
the Park, with clauſe of diſtreſs foꝛ the ſaid rent of three pounds 
fix ſhillings eight pence, andthe libery of thirteen ſhilliags four pence 
in all the poſſeſſions of the Biſhopꝛick in the ſaid County, which 
was confirmed by the Dean and Chapter: And foꝛ Non payment 
of the laid rent of three pounds (1x ſhillings eight pence, the De- 
fendant tok the diſtreſs, and averrs the office and the f& of three 
pounds ſix ſhillings eight pence to be ancient, but doth not make 
any ſuch averment fo2 the reſidue. The Plaintiff in bart of the 
Avowry tonfeſſeth the grant, and pleadeth the Statute of primo 
Eliz. cap. And that the ſaid paſturage foꝛ two hozles never was 
granted befoze, and that the Biſhop who made the grant thereof 
dyed, &c. and the Plaintif was elected Biſhop, whereupon it was 
demurred, The ſole Queſtion was, whether this grant of the of- 


fice, with the ancient fee of three pounds fix ſhillings eight pence 
confirmed 
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confirmed by the Dean and Chapter, be god, to bind the Suttel⸗ 
ſoz, notwithſtanding the Statute of primo Elizab. 62 void only 
fo2 the things added in the grant, 02 if the addition of thoſe new 
things, thall make all the grant void againſt the Succefſoz, After 
argument at the Barr, it was argued at the Bench, and beld by 
Hutton and Yelverton that the grant was god foz the office, and 
the ancient fte of three pounds (1x ſhillings eight pence, being in a 
le beral grant by it ſelf, and not tonjoyned 02 mixed with the other 
grants, and then the one may be geb, and the other void: but if 
the grant had been of the fee of five pounds, where the other fee was 
only three pounds fix ſhillings eight pence, becauſe it is intire in the 
grant, it would have been void foꝛ all 3 But here the grant foz the 
rent is one by it ſelf, and the grant of the paſturage is another, and 
diſtine by it ſelf, and the one doth not depend upon the other; lo it 
may be ged foꝛ one and void foꝛ the other: And although the grant 
foz the paſturage is void againſt the Sutteſſoꝛ, yet the rent may be 
geod3 And Hutton ſaid, That if the Biſhop had granted the office 
and rent foz him and his Sutteſſoꝛs, and had granted the paſturage 
only during the time that he thould continue Biſhop, and ſo had 
diſtinguiſhed them in his grant, there had been no Queſtion, but 
both had been good 3 andas he by his expzeſs limitation might have 
limited them, and they ſhould have been god; lo the Law ſhall 
make conſtruction, that the one is god againſt the Biſhop himlelk, 
the other againſt the Bilhop and his Succefſoz 3 And the one being 
ill and void againſt the Succefſoz, ſhall not deſtroy that which is 
gcod 3 foꝛ utile per inutile non vitiatur: And although the office it 
ſelf, is not within the wozds of the Statute of primo Elizab. yet 
it is within the equity thereof. The Offices of Parkerſhip and 
Stewardlhtp, and other Offices which are of necefſary uſe foz 
the Bilhop, are admitted and allowed to be grantable, although 
they be new Dffices, and new Fes, if they be reaſonable 3 (and 
of the neceſſity of them, and of the reffſonableneſs of the firs, 


the Court ſhall adjudge) : Andtherefoze in Hillary Term anno 10. 


Jrcobi Regis Rot. 758. in the Common Bench in the Caſe of the 
Biſhop of Ely, where the Bilhop of Ely the twentieth of April pri- 
mo Elizab. Regin. (which was pꝛeſently after the Statute) granted 
the office of the Keeping of his houle and Garden, with the fee of 
three pounds per annum to another foz his life, which was after: 
wards confirmed by the Dean and Chapter. Although there were 
not befoze any ſuch Dffice, yet being a neceſſary Dffice, and the fee 
reaſonable, it was adjudged god againſt the Succeſſoz, and not 
reſtrained by the Statute of primo Elizab. And although it hath 
been objected, That the livery o2 fee of thirteen ſhillings tour pence, 
and the Windfalls,be not averred to be ancient, yet Hutton concet- 
ved, it ſhall be intended they were ancient, when the contrary is 
not averred, eſpecially when nothing is alledged on the other part 
to be new, but the paſturage. And the Avowant diſtraining only foꝛ 


the three pounds ſix ſhillings eight pence, nirded not to averr any 


other 
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other to be ancient, then the rent which was in queſtion: And if 
one grant had been of that office and ancient fee of three pounds 6x 
ſhillings eight peace, and another grant pro meliore exercitione ejuſ- 
dem officii, (and foz his better maintenance) of the libery, oꝛ thirteen 
ſhillings four pence, and the paſturage and windfalls. Theſe being 
by ſuch ſeberal grants, the firſt ſhould be god, being diſting by it 
ſelf, and the other ſhould be void 3 ſo by conſtruction of the Law 
it ſhall be taken here as ſeveral grants, rather than the grant ſhall 
be deſtroyed: But Yelverton agreed, That if he had granted the 
Otfite fo? life, and had further granted foz the executing thereof, 
theſe Fes following, viz. the rent of three pounds fix ſhillings eight 
pence, the libery oꝛ thirteen ſhillings four pence, the paſturage and 
windfalls 3 and ſo put together the ancient rent and new addition, 
the grant thould be void in all, betauſe they be all in one Sentence, 
But here being in ſeberal Sententes, the one not depending upon 
the other, it may be qd foꝛ the one, and void foꝛ the other, againſt 
the Sucteſſoꝛ: Whereupon they concluded Judgement gught to 
be given fo2 the Avowant 3 but it was argued by Harvy and my 
ſelf, That Judgement ought to be given fo2 the Plaintiff : Foz it is 
agreed on all parts, That the Statute of primo Elizab. was made 
fo2 the benefit of the Succefſoz, That his poſſelſions might not be 
charged to impoverith bim;wherefoze all eſtates and grants which 
are to the pꝛejudite of the Succefſo2s, are void. And true it is, 
That grants of ancient Offices, with their ancient fees, which are 
confirmed by the Dean and chapter, are made god by the intention 
and equity of the Statutezand that they ſhall have Officers reaſo⸗ 
nable, with reaſonable fes,although they be not warranted by the 
wozds of the Statute, it being within the purview intent and 
meaning thereof as Coke 10.Rep.fol.61.the Biſhop of Sarums Cale, 
which is the reaſon that a grant at rent oꝛ annuity pro conſilio im- 
pendendo is reſtrained by the intent of the Statute, althougb it be 
not within the wozds,becauſe theSuccelſo2 is thereby impoveriſh- 
ed and pꝛejudited, as be the books of 22. Elizab. Dyer 370. Cok. 10. 
Report in the Biſhop of Salisburies Caſe, the Caſe of Bolton there ci- 
red, and Coke 5.Rep.fol.15. and that grant of ancient Offites are 
taken to be within the intent of the Statute, and are to be allaw- 
ed, appears, becauſe in another Statute, made the ſame Parlia- 
ment of primo Eliz.cap.4.Antient Dffices are coupled with Leales, 
reſerving the ancient rent made = Biſhap. But alrbough 
grants of ancient Offices may be allowed ko; necelity , pet 
they ought not to be with a new addition, of a new charge upon 
the Succefſoz, to impoberiſh him; and therefaze it ougbr to be 
granted as uſually it had been, and not otherwiſe : Foz it is at his 
peril who takes ſuch a grant, Chat he doth not take a new addition 
02 alterationʒand therefoze if an Offite uſually granted foz ane life, 
be granted foꝛ twolibes.,02 if it be granted foꝛ lite, xeberſion fo2 life, 
and confirmed by the Dean and Chapter, it is void againſt the 


Succelſo2,as well foz the firl} life as fo the (econd,becauſe it is not 
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granted acco2ding to the uſual courſe 3 and althaugb one of the 
Tenants holds it during the life of the Biſhop, who granted it, 
yet not being god at the time of the grant, the ſubſequent Aa 
ſhall not belp it. So this addition of the new charge makes the 
grant void, as in the Lord Montjoys Caſe 5. Rep. fol. 4. Leaſe foz 
years of land uſually demiſed, and of other land not demiſed be- 
foze, reſerving the ancient rent foꝛ the land fozmerly Leaſed, and 
twelve pence to? the land not uſually let, which was the full va- 
lue : Bet it was reſolved that the Leaſe was not god, by reaſon 
of that addition; and although it hath been laid, That the livery 
and paſturage are diſtinc clauſes, from the firſt grant of the rent, 
and not depending upon, noz conjoyned with it, ſo that the rent 
may ſtand, and foz the other it ſhall be void 3 it was anſwered, 
That it appears fully they be one intire grant, and not ſeveral ; 
Fo2 the rent is granted una cum liberatura, or thirteen ſhillings four 
pence, & una cum paſturagia, which is a Copulative, and one Sen- 
tente. See the books 8. Hen. 7.4. and 38. Hen.6.34. in the Abbeſs of 
Syons Caſe : And foz the thirteen ſhillings four pence oꝛ libery, it is 
ton joyned in one clauſe of diſtreſs, with the rent of chree pound fix 
ſhillings eight pence, ſo as they be but one grant, and upon one con- 
ſideration 3 but if they had been in another clauſe, oꝛ that foꝛ ano- 
ther conſideration, he had granted the ſaidlibery of 13. 8.4. d. and 
paſturage 3 then the grant might ſtand foz the one, and be void foz 
the other: And where it hath bien objected, That the livery and 
windfalls,although they have not been ſufficiently averred to be the 
ancient Firs, yet may well be lo intended; fo? as much as the con- 
trary is not ſhewn on the other fide, Jt was anſwered, That the 
Avowant (becauſe he is to make his title) ought toaverr the ſeberal 
things granted to be ancient fees to the Difice, otherwile the aver- 
ring that the one is ancient, doth imply that the other is not 
ancient: Fo2 a Plea ſhall be taken moſt ſtrong againſt him who 
pleadeth it, and in pꝛeof thereof ſtr Plowd. Commentaries 46. & 103. 
and Coke 1.Rep.fol. 46. and 5. Rep, fol. 9. in Brudnells Caſe; And it 
ſufficeth the Plaintiff to alledge that any of them is a new additt- 
on, and he needeth not to alledge the reſidue to be new, foz then 
peradbenture it would be double. Allo, foꝛ the pzincipal point in the 
Cate; Theſe additions trench to the pzejudice of the ſutceſſoꝛs, 
and this Statute hath been alwayes tonſtrued to redꝛeſs the miſ- 
chief which was at the common-Law, upon Gzants confirmed 
by Dean and Chapters in charge, oz to the pzejudice of the Suc- 
teſtoꝛ, and to make them void, as appears, Coke 5. Rep. fol. 2. & 3. 
And Michaelm. 40. & 41. Elizab. betwixt Scambler and Wats, where 
two offices of Steward oꝛ under-Steward of a Manoz, uſu- 
ally granted ſeverally, with ſeveral Fs, were held void foꝛ both, 
Alſo to both offices the ancient fees are appendant, and parcell of 
them, and ſhall paſs by Gzant of the Dffice cum pertinentiis : But 
thoſe Fes newly added, cannot be ſaib appertaining, noz parcell, 
to be recovered by allile, as the Caſe in Coke 8. Rep. fol, 49. 
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John Webbs Caſe, and the book of 39. Aſſiſe fol 4. pꝛobes: Therefoze 
the Gzant being of moꝛe than was anciently granted, was void, 
And to expound this Gꝛant of the Gffice with new fies, tobe god 
foꝛ all, during the time that the Sꝛantoꝛ is Biſhop, and to be after- 
wards god in part, and void in part, againlt the Succelſoz 3 and 
ſo to make frag ions of Grants, is againlt the expoſition of Gzants, 
and againſt all foꝛmer confirucions and interpꝛetations of this 
Statute; And therefoze they conceibed, That this Gzant was 
void in all ab initio, quoad the Succeſſoz, and the Plaintiff ought 
to habe Judgement. 


Robert and William Eyres againſt the Executrix of 
Chriſtopher Eyres, in Chancery. 


N a Suit in Chancery, this caſe was made, and referred to the Maſter 
of the Rolls, Juſtice Doddridge, Juſtice Jones, and my ſelf, and to vi- 
John Ward, and Doctor Lee Maſters of the Chantery and Civilians, Cbriſto- 
pher Eyres the Teſtator anno 15. Jacobi Regis made his Will in writing, 
and thereby deviſed Legacies to charitable uſes, and to the Plaintiffs 
Robert ana William Eyres his Brothers, to the one two hundred pounds, 
and tothe other one thouſand pounds, and divers other Legacies to his 
other Kindred, and made his Wife Executrix, ſaving that he appointed 
his ſaid two Brothers to be conjoyned with her, as Executors in truſt 
for his Wife, for performance of his Will: And afterwards in anno 23. 
Jacobi, he being fick and ſending for Mr. Dampert Parſon of the Pariſh, 
and for Mr. Stone a Reader of the Temple ; they when they came, de- 
manded of him what Friend he thought beſt to be his Executor, to take 
care of his Funerals, and ſee his Will performed? and whether he 
truſted any perſon more than his Wife? he anſwered, That his Wife was 
the ficteſt perſon, and therefore ſhould be his ſole Executrix. Being 
then moved by Mr. Stone to give Legacies to his Father, Brethren, and 
Kindred, he anſwered, he would not give or leave them any thing, 
but he bequeathed to Liosell Atwood his Godſon twenty or thirty 
ſhillings 3 and being thereupon requeſted by bis Wife to give him a 
youu Legacy, he anſwered her, Thow knoweſt not what how doeſt, 
do not wrong thy ſelf, thirty ſhillings i money in 4 poor bodyes purſe : 
And for others he left them to his Wives diſcretion or diſpoſicion 
and the Teſtator did ſpeak theſe words, or the like in effect; Auimo 
teſt andi &- uliimam woluntatem dec larandi And all this was fer 
down in a Codicill, and the firſt Will and that Codicill proved in 
communi forma: And whether this Codicill were a revocation of che 
firſt Will, for the Legacies given to his two Brothers, now Plaintiffs, 
was the queſtion ; and after divers arguments, as well by the Civi- 
ans as common Lawyers, it was reſolved by them all, and fo 
certified under their hands, That they conceived it was not a revoca- 
tion of the ſaid Legacies; but they did not certifie their reaſons. 
The principal reaſons of their ſaid reſolution were, becauſe there 
Was an abfolere and formal Will made in his health, and there being 
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no ſpeech made by bim of his former Will, nor of the Legacies 
thereby deviſed to his Father, Brothers, and Kindred, nor that he 
ſeemed to remember bis former Will. That anſwer to a doubtful 
queſtion, ſhall not take away the Legacies deviſed before; For non 
conſtat what bis intent was in uſing thoſe words; for it may be his 
meaning was not to give more than he had given before, or that he 
would not give more at that time, by that Will, and aon conſtat, That 
he heard all the words, when he was moved to give to his Father, 
Brethren, and Kindred; and he anſwering, I will not give them any 
thing, non conſtat what be intended by thoſe words : and therefore 
upon ſuch doubtful ſpeeches, to nullifie a Will adviſedly made, 
without cleer or perſpicuous revocation, or words which tant amount 
ſhall not be permitted: Alſo the Civilians affirmed, that there is an 
expreſs Canon; there cannot be a revocation of Legacies amongſt 
Children, without preciſe mentioning the firſt Will, and Legacies 
given thereby to the Children; and they ſaid, the Law is taken to be 
ſo, when he hath not any Children, and deviſeth Legacies to his 
Brothers; and there doth not appear any cauſe of miſdemeanour, to 
provoke him to revoke his Will, nor do his words import any ſuch 
intention. So upon theſe opinions, the Lord Keeper being aſſiſted 
with the Maſter of the Rolls, and the ſaid three Juſtices decreed the 
ſaid Legacies to the Brothers, the ſaid Codicill not having made any 
revocation of them. 


7 upon Friday being the tenth day of November, 
Sir Randolph Crew Chief - Juſtice of the Kings - Bench was diſ- 
charged of that place, by writ under the great Seal, for ſome cauſe 
of diſpleaſure conceived againſt him, but for what, was not generally 
known. 


Powell ver ſus Plunket, in the Exchequer Chamber. 


Rror in the Exchequer Chamber of a Judgement in the Rings 
Bench, in an Action by Plunket foz theſe wozds ſpoken by the 
Mie; Mr. Plunket did ſteal my Plate out of my Chamber. The 
Defendants pleaded that they were poſſeſſed of ſuth plate, which 
was ſtoln out of their Chamber, and the ſuſpecting the Plaintiff to 
have ſtoln it ſpake thoſe wozds, and it was demurred thereupon, 
and adjudged fo2 the Plaintiff; and this Erro2 afſighed,That the 
Declaration was not geod, foz a Feme covert cannot have plate, 
but it is the plate of her Þusband, ſo the woꝛds are inſenſible, and 
not attionable: But it was reſolved by all the Juftices and Ba⸗ 
rons, that the Adion well lies 3 fo: although the may not habe 
plate, yet it is in common ſpeech well known, That the Mile ac- 
counts her Þugsbands gods her gods, and ſo what the intended by 
thoſe wozds is a great flander, and the juſtification cleerly ill; foꝛ 
ſuſpition is no god cauſe to juftifie the ſpeaking ſuch wozds 3 

Mhereupon the Judgement was affirmed, 0 
Orrs 
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Mortis verſus Fletcher, in the Exchequer Chamber. 


Rror of a Judgement in the Kings Bench in an Aſſumpſir, 
where the Plaintiffalledged, That in conſideration he would 
marry the Defendants Daughter, the Defendant would pay 
fo2 the Wedding Apparel; and the Plaintiff alledged, that 
be married the Defendants Daughter, and pꝛovided fo2 her 
two Gowns, and two Pettycoats, and that the Defendant li- 
cet ſæpius, &c. the Defendant demurred upon the Declaration 
and Judgement giben fo2 the Plaintiff. The Erroꝛs afſigned 
were, Firſt, That he ought to pay only foꝛ one Wedding Gown 
and Pettycoat, which the uſed upon her marriage day, andnot 
foz mo2e 3 and intire damages being given, the Judgement was 
erronious: But all the Juſtices and Barons conceived, That 
Wedding Apparel is to be taken attoꝛding to the common parlaace, 
foꝛ apparel tobe uſed upon the Medding day, and time of feaſting, 
which is commonly foꝛ ſome daies after, accozbing to the dignity 
of the perſons 3 and therefoze the declaration was held god,and the 
damages well aſſeſſed, Theſecond Erroꝛ aſſigned was, the De- 
fendant appeared by John Green his fttozney, in octabis Hillarii 
anno 22. Jacobi Regis, whereas the ſaid John Green was dead be- 
foze the day, which was alledged to be confeſſed by pleading, Ia 
nullo eſt Erratum, ſed non allocatur, fo2 it is an Erro2 aſſigned 
againſt the Reco2d 3 and although it was ſaid there ought to have 
been a (ſpecial demurrer foꝛ that cauſe, yet it was held, that the In 
nullo eſt Erratum, alledged againſt the Demurrer, extends tothe 
th:ix Exroꝛs aſſigned in the Writ of Erroꝛ. The third Erro2 was. 
That the Writ of Inquiry of damages was awarded returnable 
Die lunæ poſt quiadeo. Hillarii primo Caroli, and the Sheriffreturn- 
ed the inquiſition taken befoze him 27. die Januarii, which was 
after the day of the return of the Mrit, and ſo without authozity ; 
But foꝛ as much as it was not — — upon the Recoꝛd although 
in truth it were ſo, the Court would not take conuſance thereof : 
And it may be that die lunæ poſt quinden, Hillarii, was the 28. or 
29. day of January, and then the inquiſition is well taken, and ſo 
it ſhall be intended; and if not, the Court ſhall not take notice 
thereof, unleſs it had bien aſſigned Mhereupon the Judgement 
was affirmed, 


Edward Davie verſe John Hawkins, in the Exchequer Chamber, 


Tz of his Cloſe bzeaking and depaſturing with his 
Cattle. The Defendant juſtifies,fo2 that one Will.Birchmore 
was ſeized in fir ofa Meſſuage and Tenement in D. and be and 
all thoſe whoſe Eſtate, &c. the ſaid Edward Davie had in the (aid 
Tenement, had uſedcommon (and ſo miſtakes Edward Davie fo 


William Birchmore) and that the ſaid William Birchmorelet thoſe 
G 3 Tenements 
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Tenements tothe Dekendant, who put in his Cattle upon the 
Common; the Plaintiff replies and traverſeth, abſque hoc, That 
the ſaid William Birchmore, & omnes illi quorum Starum prædictus 
Edwardus habuit in Tenementis, &c. ( and ſo miſtakes Edward foꝛ 
William) and thereupon iſſue joyned in the lame manner, and the 
7Jerdic found, That the ſaid William Birchmore, & omnes illi quo- 
rum Statum idem Edwardus habuit non habuerunt communiam pro- 
ut. &c. Judgement was given fo2 the Plaintiff, and Erroꝛthere⸗ 
of bꝛought in the Exchequer Chamber, and this matter aſſigned, 
that it is a vain pzeſcription, and none ought to pꝛeſtribe in the 
party, in whoſe right common is claimed in him, oꝛ his Anceſtozs, 
&c. And to alledge a Quz Eſtate in the party, is idle and repug⸗ 
nant, and the Uerdict finding it, is void in it ſelf ; And ſo the 
Judgement given thereupon was erronious, but it was moved, 
that it was but a miſpziſon of the Clerk, and the Defendant may 
not take advantage ok his own inſufficiency in his plea, and pꝛayed 
that it might be amended, accozding to the Caſe of Sir Anthony 
Cook in 2. Eliz. Dyer. 260.11.Hen. 7, 2. But Sir John Walter Chief. 
Baron, Yelverton, my ſelf, and others, concerbed it could not be 
amended, becauſe it is in matter of ſubſfance in all the pzoceed- 
ings, and in the Uerdict, &c. but Hutton and others doubted there- 
of, whereupon the Defendant in the Writ of Erroz, fo2 his expe: 
dition, and that he might pꝛotcerd de novo, mobed by Mr. Taylor his 
Counſel, That it ſhould be reverſed, and ſo without further ar- 
gument it was reverſed, 


Player verſus Warn and Dewes, in the Exchequer Chamber. 


Ction upon the Caſe Sar Trover & Converſion of 2000, loads of 

A Coals. Upon Not Guilty pleaded, the Defendants were found 
guilty ſeveraily, foz ſeveral loads of Coals, and were found leve⸗ 
rally not Guilty to2 the reftdue, and judgement accozdingly, and 
intire coſts, and one ideo in miſericordia againſt the Defendant, 
and one ideo in miſericordia againſt the Plaintiff, pro falſo clamore 
And thereupon a Writ of Exroꝛ was bzought in the Exchequer 
chamber, and the Erroꝛ aſligned ; Becauſe the Judgement was 
againſt both the Defendants; koz the ſeveral damages ſeverally ; 
Fo2 it was alledged that ſeberal damages oughtnot to habe bien 
aſſeſſed 3 but there being a joynt Trover and Converſion [ayed to 
their charge, they ought to have bern both found Gully, and they 
ought not to have bien divided in the Uervic and in the aſſeſſing 
of damages 3 and ik they might be ſevered, yet the Plaintiff 
ought to have but the damages given againſt one of them as it 
is in Str John Heydons Cale Coke Rep. 11, fol. 5. & 44. Ed. 3. 7. 
But all the Juſtices and Barons agreed, That the Plaintiff 
ſhould have ſeveral damages; fo2 being found ſeverally guilty of 
ſeberal parcels converted, he ſhall have Judgement accozdingly, 
and it is not like Sir John Heydons Caſe, where there was but 
| one 
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one joynt and ſole treſpaſs of Battery, and ſo found, and there, al⸗ 
though the damages were ſeverally aſſeſſed, yet the Plaintiff 
ought to take his Judgement foꝛ damages but of one: But when 
the Treſpaſs is ſeveral, and ſo found, as in this Caſe, viz. the one 
at the one time, and the other at another, although it be contrary 
to the ſuppoſal of the Writ, yet being found by verdia, it ſhall not 
abate the Writ, and the Plaintif ſhall recover accozding to the 
Uerdia, as it is ſaid there in Heydons Caſe : So here this bein 
leberally found, and the converſion by them ſeverally, of ſebera 
things, the damages are well aſſeſſedſeverally, and he ſhall have 
Judgement againſt them ſeverally fo: damages, accozding to the 
Uervic : And it was ſaid, that there were divers pꝛeſidents in the 
Rings Bench, and Common Bench, to that purpoſe. The ſecond 
Erroꝛ aliigned,was,That there ought to have bien ſeveral Judge- 
ments de ideo in miſericordia again(t the Defendants, and being 
otherwiſe it is Erroꝛ: But againſt that it was alſo reſolved, 
That there ſhall be one Judgement only of Mifericordia although 
the Defendants be ſeverally found guilty, and ſo are the Pzeft- 
dents 3TWUhbereupon the Judgement was affirmed, Vid.44. Ed. 3.6. 
& 6. 9. Hen. 6, 2. 22. aſſiſes 76. 


Sir John Bennet verſu Doctor Eaſedale. 


N Alſiſe being brought by Sir 7h Bennet, for the office of 
A Chancellorſhip of the Arch-biſhop of York, the Defendant 
endeavoured to obtain an injunRion out of the Star- chamber to ſtay 
his the ſaid Sir Jahn Benneis Suit, he having lately by Sentence and 
Decree there (for bribery and other miſdemeanours in his office of 
Judge of the Prerogative Court) been fined twenty thouſand pounds, 
and cenſured to be impriſoned, and made incapable of any office of 
Judicature. By reaſon whereof being diſabled to hold that office in 
queſtion, the Defendant obtained it, and pretending, this Aſſiſe 
was brought by Sir Jobn Bennet, that he might enjoy the ſaid office 
contrary to the Decree; he therefore prayed to ſtay his proceedings; 
Whereupon Sir Pn Bennet having day given him to ſhew cauſe, 
why an Injunction ſhould not be granted, ſhewed then a pardon from 
the late King after the ſaid Sentence, whecein was recited all the bry- 
bery and offences contained in the ſaid Decree, and all penalties and 
puniſhments by reaſon thereof, and all diſabilities and incapacities, 
and all things concerning the ſaid Sentence, except the ſaid fine of 
20000 l.; and thereupon the Court of Star-Chamber requeſted Sir 
John Walter, Chief Baron, and Sir Francs Harvie ( third Juſtice of 
che Common Pleas ) to call unto them all the Juſtices and Barons, 
and to conſider of the ſaid Decree, and Pardon, and to certifie their 
opinions, whether it were fit to permit the proceedings in the Aſſiſe 
or not; and all the Juſtices and Barons being aſſembled at Serjeants 
lane, the Sentence and Pardon were read before them, and the 


caſe argued by Counſell en both ſides 3 and it was reſolved by the 
Juſtices 
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Juſtices and Barons, That this pardon bath taken away all force of 
the Sentence in the Star-Chamber, except for the Fine of 20000 l. 
and all inabilities are diſcharged thereby, and that the Sentence never 
took from him the office, but the execution thereof, nor gave authori- 
ty to place others: But if the Archbiſhop, before the Pardon, and 
after the Sentence, had appointed him to execute his office, and he 
durſt not doit ; then peradventure the ſaid Archbiſhop, for his v 
attendance, might have ſeiſed rhe (aid office, and have granted it to 
another; but the Sentence by it ſelf cannot take away the office, which 
is a Freehold ; and the pardon having taken away all the offences, they 
therefore conceived it convenient to permit him to proceed with his 
Aſſiſe, and if doubtful, it may be found ſpecially, and fo receive a judi- 
cial heating. 


Emorandum after the death of Sir Henry Hobert Knight and Baro- 
M net, Chief Juſtice of the Common Bench, Sir Richard Hatton 
ſate as Prime Judge Al Hillary Term following, and in both the Terms 
of Paſchz and Trinity, and untill the laſt day of CMichaelmas Term, 
viz. 28. Novembris ſecundo Caroli, when Sir Thomas Richardſon was 
mace Chiet- Juſtice of the ſaid Court, and all the Writs which iſſued the 
ſaid At ichaelmas Term from Quindena Sancti Martini unto the end 
thereof, did bear Teſte as well under the name of the ſaid Sir Richard 
Hutton as of the ſaid Thomas Richardſon. 
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Hearn verſus Allen, Trin. 22. Jac. & Hill. 1. Caroli, Rot. 1876. 


Jectione Firmæ of two Acres of Medow in Kingham of the 
E bemile of Anne Keene, upon the 26. day of March, anno 
21. Jacobi Regis, foz 7. years, from the Purification befoze rhe 
Ejeument. Upon Not Guilty pleaded, a ſpecial Uerdia was 
found, That one Richard Keene was ſeiſed in fee of a Beſſuage, 
and ok two Acres of Land in Chipping Norton, and of the (ath 
two Acres of Medow in Ringham, and uſedand occupied the ſaid 
two Acres of Medow, being four miles diſtant from the (aid houſe, 
together with bis lands and tenements in Chipping Norton, and 
held them all in Socage, and being ſo ſeiſed,upon the 20. day of May 
anno, o. Elizab. Reginz, by his Will in wꝛiting, deviſed the ſaid 
houſe, cum omnibus & — pertinentiis ad inde vel aliquo modo 
ſpectantibus Thomz Keene, filio ſuo, & hzredibus ſuis in perpetuum, 
Et pro defectu hæredum prædicti Thomæ Keene, to Anne Keene 
daughter of the ſaid Richard Keene, and to her heirs for ever. And 
for default of the heirs of the ſaid Anne Keene, tunc prædictum meſ- 
ſaagium cum pertinentiis, Johanni Keene conſanguineo ſuo, & hæredi- 
bus ſuis, in perpetuum. And the (aid Richard Keene by the ſaid Uitl 
deviſed, omnes tertas ſuas, & omnia bona ſua mob lia & immobilia to 
Elizabeth his Mie during her viduity, and the (aid Richard Keene 
aftewards died, the ſaid ſhomas Keene being his Son and peir; 
and that the ſaid Elizabeth entred, and was ſeiſed, and that the 


ſaid Thomas Keene entred into the ſaid two acres ok Medow, and 


difſeiſed the ſaid Elizabeth; And afterwards upon 12. Decemb, 
anno 37. Elizabeth, Regin. infeoffed thereof Edward Keene with 
warranty againſt him and his Þeirs, and that Thomas Keene died 
without iſſue, and that the ſaid anne. Daughter to the ſaid Richard 
Keene, was his Siſter and peir 3 and that afterwards Edward 
Keene being ſo ſeiſed, deviſed that land to Anne his Aike foꝛ her 
life, and dyed, and that the ſaid Anne Keene entred, and let ta the 
Plaintiff, who entred, and the Defendan: ejeged him, Et & ſuper 
cotam mareriam, &c- This Caſe was argued at the Barr; Fuſt, 
whether by this deviſe of Richard Keene of the Melſuage cum perti- 
nentiis, thoſe two acres of Medow pilley, being ulc with it; 
and all the Court conceived they did not paſs,becauſe by the woꝛds 
cum pertinentiis, land palſeth not, but only ſuch things which pꝛo⸗ 
perly may be pertaining: Other wiſe it is, ii it had been cum tetris 


pertinentibus, then that wich was uſed to it, would ha de paſſed 3 
DD but 
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vut by the bare woꝛds cum pertinentiis, without other cirtumſtan⸗ 
ces to declare his intent, they ſhall never paſs, Vid. Plowd. Hill. and 
Granges Caſe 23. Hen. 8. 6. The ſecond Queſtion was, admitting 
they paſs, whether it be an Eſtate tail in Thomas and the Remain- 
der in Anne (under whom the Defendant pꝛetends toclatm as it 
was affirmed)o2 a Fee-ftmple in Thomas and the Remainder void; 
Fo2 it was agreed, That if the Remainder had been limited to a 
mfr Stranger, the firſt eſtate had been a Fi, and the Remainder 
void, as it is 19. Hen. 8. & 29. Hen. 8. Dyer 33: becauſe no intent 
appears to make an eſtate tail, but a Fe-ltmple, by the wozds, 
and then the Rema inder ober is void: But here when it is limit 
ed to the Bꝛother and his ppeirs, and if he dye without ppeir, ta his 
Silier, who is his heir, to whom he intended it ſhould go; Thoſe 
woꝛds ſhew what Þeirs he intended, viz. pes of his body; 
wherefoze by his intent an Eſtate tail was to be treated. But in 
this point Richardſon, Hutton, and Har vie tonteibed it to be a Fee, 
and not an Eſtate tail, and the Remainder ta be void, but Yelver- 
con and my ſelf held the contrary; and that ſuch tonſtrua ion ſhould 
be made, as ſhould make it agree with the intention of the party; 
but they all agreed 3 there was a collateral warranty deſcended, 
which barred the Remainder, and not a warranty commencing 
by difſeifin, as was objected, Vid. Coke 10. Rep. fol. 95. Seamors 
Caſe, But becauſe no title is here found at all fo2 the Defendanr, 
but primer poſſelſion, the matters in Law cannot come in iſſue; and 
therefoze, quacunque via data, Judgement ought to be giben foz the 
Plaintiff 3 And Judgement was given accozdingly. 


Smith verſus Aſhe and his Wife. 


Or a Debt due by the Wife befoze marriage, the Þusband was 
E returned out⸗lawed, and the Wife waived, but befoze the re⸗ 
turn of the Exigent, one Elwiſe an Attoznep pꝛotured foꝛ the Mike 
a Superſedeas, ſurmiſtng that the (aid Miſe had appeared by him 
as her Attoznep 3 And it was now moved by Henden, that this 
appearance of the Wife ſhould be received 3 And all the Court con- 
ceived,That if upon the Exigent the Sheriff had returned reddidit 
ſe,02 upon pluries capias had returned cepi corpus foꝛ the Mife, then 
her appearance ſhould be entred, but not by Attozney as it is here, 
and the Exigent ſhould iſſue only againſt the husband, Et idem 
dies ſhould be given to the Wite, But when the husband upon the 
Exigent is returned outlawed, then it ſhall be entred Ales ſans jour 
foꝛ · the Wife, fo2 the Pꝛoteſs is determined, and ik he will purchaſe 
his pardon, he ſhall not habe any allowance thereupon in a Scire 
facias,unleſs he appeared foꝛ htmielfand his Mike; but if foz the 
pusband the Sheriff ſhould return Cepi corpus upon a Pluries ca- 
pias, anda non eſt inventa fo? the Wife 3 yet an Exigent ſhall iſſue 
a gainſt both, becauſe it is intendable the Þusband might being in 
his Wife 3 but if upon the Exigent the Sheriff returned reddidit ſe 
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foꝛ the husband, and foꝛ the Wife, and the is waived, the Þuſ- 
band ſhall go fine die; But in this caſe becauſe the Exigent was 
returned againſt both, to be outlawed,the Superſedeas, ſuppoſing the 
appearance of the Tlife, is meerly idle and void, whereupon it was 
diſallowed, and the Exigent appointed to be filled againſt both, 
Vide 40. Ed. 3. fol. 3 4. 4 3. Ed. 3. fol. 18. 14. Ed. 3. I. 3. Hen. 6. fol. 14. 
34. Hen. G. fol 29. 14. Hen. 6. ſol. 14. 10. Elizab. Dyer 27 1. 11. Hen. 
4.7 1. & 89. 9. Ed. 4. fol. 23. 18. Ed. 4. fol. 3. 


Sir Henry Mildmays Caſe, in the Exchequer Chamber. 


IR Henry Mildmay as Adminiſtratoz of Sir Thomas Mid- 
may, bzings Erroz of a Judgement given againſt him in debt, 
upon an obligation, where plene adminiſtravic was pleaded, And 
now whether it hall be allowed without bayl, upon the Statute 
of 3. Jacobi cap. 8. becauſe the woꝛds of the Statute are general, 
In every Action, was the queſtion, But becauſe the Plaintiff 
bzings Erroꝛ only as Adminiſtratoꝛ, and the Judgement againſt 
him was not foꝛ his pꝛoper debt oꝛ caſe. It was reſolved by all 
the Court, Chat he is out of the intention of the Statute, although 
he be within the woꝛds, it being againſt reaſon he ſhould be put 
to Mainpriſe, and make that his pzoper debt, where he bzings on- 
ly the Suit as Adminiſtratoꝛ; whereupon it was ruled accozding: 
ly 3 That the Writ of Erroz ſhould be received, and a Superſedeas 
awarded foꝛ the execution, without putting in bayl; andſo Wright 
- Clerk of the Erroꝛs (aid, was the common peactice upon that 

tatute. 


Sir Charles Howards Caſe, in the Exchequer Chamber. 


on conference with all the Juſtices and Barons in the pꝛe⸗ 

ſence of Sir James Ley Earle of Marleborow Lord Treaſurer, 

who commanded them to be aſſembled ; Jt was reſolved in a 
Caſe out of the Exchequer Chamber, upon an Jnfozmation by 
Engliſh bill, againſt Sir Charles Howard, whereas the Ring was 
ſeiſedin fie of a Park called Purney-moore-clap, and Ring James by 
his Letters-patents under the great Seal, granted officium cuſto- 
dis of the ſaid Park to Sir Charles Howard, habendum to him 
the (aid Office cum omnibus Vadiis, Feodis, Windfall-trees, Profits 
and Commodities thereto belonging in tam amplis modo & forma 
prout aliquis alius officiarius illud exercens habuit, tenuit, & occupa- 
vit, ſeu gaviſus fuit, & etiam pro conſideratione prædicta, granted un- 
to him an annuall Fee of thirty pounds per annum, iſſuing out of all bis 
Majeſties Manors in that County habendum to him for life: After- 
wards the King which now is, by his Letters-patents under the 
great Seal, publiſhed his pleaſure foz diſparking the ſaid Park, 
and grants all the Deere therein to Sir Richard Weſton Thancel- 
lo2 of the Exchequer, with liberty 5 take and carry them — 
2 The 
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The fi ſt queſtion was, whether by theſe Letters-patents the Ring 
may diſſolve the Parkzandif thoſe Letters-patents be a diſſolving 
of the Park. Tye ſecond queſtion was, admitting the Park be 
biiſolved, whether the Offite of the Keeper be determined, and if 
determined, whether Sir Charls Howard may have any remedy 
foꝛ the caſual fees and pꝛofits. Thirdly, admitting the Park be 
vidolved, and the Office determined, whether the fie of 30 1. per 
annum granted in conſideration of exercifing the ſaid Office, be al⸗ 
ſo determined. Jt was argued by the Attorney General foz the 
Ring, and by Mr. Andrews Reader of Lincolas Inne foz Sir Charls 
Howard, and afterwards the Juſtices and Barons gave their reſo⸗ 
lutions. Fo2 the Firſt they all agreed, That the Park is well dil⸗ 
ſolved, and ſhall no moze be accounted a Park, all the Deere being 
deſtroyed, foꝛ a Park tonſiſteth of Vert and Veniſon and Encloſure 3 
and if it be determined in any of them, it is a total diſparking 3 
and notwithſtanding the grant of the Office the owner may 
well diſpark it, accozding to the opinion of Wythers Caſe 6 Ed. 6. 
Dyer 71. Secondly, they all held, That the Park being diſſolved, 
the Office dependant thereunto is determined, and the Gzante of 
the cuſtody thereof hath not any remedy; foꝛ it being the will of 
the Owner of the Park todiſpark it, and to deſtroy the Deere, the 
cuſtody is then determined, foz he cannot be Keeper where there 
be neither Diere noꝛ Mcd, but all deſtroyed. And although it 
be true, that an Officer who hath the grant of an Office foz life, 
oꝛ years, and is to habe the p2ofit of caſual Fes, as Steward, 
LSayliff, o2 Parkerlhip, (as it 1s in 31 Hen. 8. grants Broke. 134. 
& 34 Hen. 8. grants 93. cannot be diſcharged of the Office, foꝛ then 
be ſhould not have his caſual Fes3 that is to be underſtod that 
the Sꝛantoꝛ cannot appoint another, where the Park oz Mano? 
alwaies continues, as 18 Ed. 4. fol. 9. reſolves: But when the 
Park it (elf is determined and diſparked, the Office which is ap⸗ 
pendant thereunto, (hall be alſo determined; but lo long as the 
Park continues a Park, he may not diſcharge him of the Office, 
and make another Officer. Becauſe he bath that office foꝛ his life, 
and the pꝛolits thereof conſiſt in caſualties, but the office of a Rie- 
per is inreſpect of the kirping of the Park, and his caſual pꝛofits 
are in reſpec of his pains and attendance upon the game. and the 
kiping thereof; and it is tobe intended, that at the beginning of 
that Otfite, they were only granted in reſpec thereof, and in ton⸗ 
tinuance of time they are become appendant to theOPfficezand when 
the Park is deſtroyed, ſo as there needs not ſuch attendance, then 
ceſſante cauſa cellat effectus: Ag if one grants the Office of Steward 
with all pꝛofits of Courts3if the Manoꝛ be deſtroyed, the office, and 
with it, the caſual pꝛofits are determined alſo: So here the Park 
and liberty of the Park being determined, the office is determined 
in it (elf. The third queſtion (admitting the office to be determin⸗ 
co) whether the annual Fee of 30 1. being granted in tanſidera⸗ 
tion thereof, illuing out of the Rings Manozs in the County of 
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Surrey, be alſo determined, and Sir John Walter Chief Baron 
held clearly it was, but all the other Juſtices and Barons diſſent: 
ed from him in this point only, becauſe it is granted bya diſtina 
clauſe, and not out of the Park; and although the office be deter⸗ 
mined, yet becauſe it is not by the act oꝛ default of rhe Sꝛantte him. 
ſelf, but by the ac of the Sꝛantoꝛ only, they conceibed the Sꝛantir 
ſhould enjoy that annuity, Vid. 5 Ed.4. fol.8. 7 Ed.4.22.Plow 457. 
Sir Thomas Wroths Cale & 381, Sir Henry Nevils Caſe. 


Sir Gregory Fenner verſas Nicholſon and Pasfeild, 
Hill. 22. Jacobi Rot. 239. 


G R Gregory Fenner bzings a Quare Impedit againſt} Nicholſon 
and Pasfeild, and the Biſhop of London, as D2dinary fo2 the 
Church of Chelmsford, and ſhews that Sir Thomas Mildmay was 
ſeized, and pꝛeſented Pasfeild, and let the Wanoz,to which the Ad⸗ 
vouſon is appendant, to the Plaintif 3 And that the Church be- 
came void by the reſignation of Pasfeild,by reaſon whereof it belong- 
ed to him to P2zeſent; The Biſhop pleadednothing but as Oꝛdina⸗ 
ry, Pasfeild entitles himſelf unto it, by pꝛelentation, as to an Ad⸗ 
vouſon in groſs, and traverſeth the appendency 3 whereupon the 
Plaintiff taketh iſſue; The Defendant Nicholſon pleadedas Par- 
ſon Jmparſonee of the Pzeſentation of the Ring; and confelling 
the title of Sir Thomas Mildmay, and the Leaſe fo2 years of the 
Mano? made to Sir Gregory Fenner, pleads over, That the ſaid 
Sir Thomas Mildmay pro quadam pecuniz ſumma, betwixt him 
and one John Joſſelin, pzeſented the (aid Pasfeild, and pleaded the 
Statute of anno 3 1. Regin. Eli. cap. 6. which makes a Pꝛeſentation 
upon Symony, and the Inſtitution and Jnduction thereupon tobe 
void, and that the Ring ſhould habe the title to Pzeſent, So by 
reaſon of this Pꝛeſentation, made by Symony,it is void and belong⸗ 
ed to the King to Pꝛeſentʒ who Pꝛeſented the Defendant Nichol- 
ſon, who was Admitted, Inſtituted and Induged; and traverl⸗ 
eth, That the Church became void by the reſignation of Pas feild, 
pro ut, &c. And thereupon it was demurred and ſhe wn fo2 cauſe; 
That the Travers was inſufficient to Traverſe matter not Tra⸗ 
berſable, and that this plea is double. Jt was argued at the Bar 
by Headen, That this Travers is i{l,becauſe the Pꝛeſentment is 
the pꝛintipal, which being confeTed and avoided, cannot be tra- 
verſed ; Fo2 the aboiding and traverſing make it double, and that 
being ſpecially ſhe wn fo2 cauſe of Demurrer, and tbe other joyning 
in the Demurrer, judgement ougbt to be foꝛ the Plaintif.Alſo the 
pleading of the Simon y, That pro quadam pecuniz ſumma, Jt 
was agreed, &c. And not ſhewing foz what ſumm, is uncertain 
and ill. But all the Court conceived, That the Plea was god Fo: 
the Plea maketh the Travers but argumentative that he might 
not reſign, And being alledged that the Church is void, per mor- 


tem vel teſignationem, 902 otherwiſe, it ought to be Conkeſſed 02 
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Traverſedz Fo2 that is the cauſe of bis Pꝛetentment, and the iſſue 


ought to have bien taken Si vacavit per mortem, vel deprivati onem 
vel refignationem 3 Foꝛ the Pzeſentation,Admifiton and Inſtituti⸗ 
on are but conduting to the reſtgnation, and the reügnation oz 
avorbance is the chiefeſt matter. Vide 23 Eliz. Regin. Dyer 376. Coke 
lib. Entran. fol. 499. Sayes Cale. Such iſſue, Si vacavit per mortem, 
anb Hillary 15 Jacobi, Rot. 2091. Paſchalls Caſe, In Quare Impedit, 
Simony was alleged and Pzeſentment by the Ring by reaſon 
thereof, &c. and traverſeth the vacancy per mortem. Mich. ſecundo 
Czroli Reg. Pꝛeſentment fo: Stmony was alledged to be made 
ani concluded with a Travers of the vacancy per mortem. So 
are the pꝛeſidents, That the iflue may be entred upon the a boi⸗ 
Dance, viz. Ik it be pleaded per mortem, deprivationem, vel refig- 
nationem, as the pꝛint ipal matter traberſable, accozDing to the 
pꝛeſidents in the book of Entries, 485. 490. 511. whereupon judge⸗ 
ment by conſent was reſolved to be given foꝛ the Plaintitf, againſt 
Pasfeild, he relinquiſhing his Plea, and confelling the Action, and 
upon the Demurrer Judgement ſhould be given foz the Defen- 
dant, and lo it was, and releaſe of Errozs on both ſides. 


Fotherbies Cale. 


Rc by Fotherby Adminiſtratoꝛ of Fotherby, foz (ſuing 

in the Eccleſiaſtical Court, againſt him as Adminiſtratoꝛ, to 
make diſtribution of ſome part of the perſonal eſtate, to the ſiſter 
and heir of the inteſtate, ſurmiſing that by the Law of the Land, 
The Adminiſtration being committed to the inteſtates wife, The 
Q2binary hath no authozity to intermeddle with making diftribu- 
tion of the gods of the JInteſiate,to the childzen oꝛ kindzedzJt was 
ſtrongly urged by Serjeant Henden, and Serjeant Finch, That 
ſuch Pꝛohibition is not allewable : Fo2 when one dies inteſtate, 
the uſual courſehath ben, foꝛ the Oꝛdinary, after all debts paid, 
to give oꝛder foꝛ the diſtribution of one part of the gods to the wife, 
and another part to the childzen 3 and if he hath not any childzen, 
then to his kindꝛed. But Hutton ſaid, Jt is not reaſonable, noꝛ 
ſtands with Law, That the Oꝛdinarp ſhould allume ſuch a 
power, Foz by the Statute of 31 Ed. 3. cap. 11, the Oꝛdinary is 
compellable to commit Adminiſtration, And the Adminiſtratoꝛ is 
only thargeable, and the Oꝛdinary hath no moze to meddle with it, 
and it would be miſchie vous if the Oꝛdinary ſhould compel him 
to make diſtributions Foꝛ peradventure he may be chargeable with 
Actions of debts unknown, after god accompt 3 Alſo the Admini⸗ 
ſtratoꝛ by theAbminifiration of the gods committed unto him, hath 
an abſolute intereſt in them, with which the Oꝛdinary hath not to 


meddle 3 And although, at the Civil Law, the Abminiſtratoz 


was accountable, as ſervant to the D2dinary, and might be dil⸗ 
charged by him, anda Repeal might have bien ofthe Letters of 
Adminiſtration at the Oꝛbinaries pleaſure; yer at this da * ; 

auy, 
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ally atter the Statute of 2 v. Hen. 8. The Adminiſtration being duly 


committed by the Oꝛdinary, tannot now be repealed, and it᷑ there be 
a ſuit to have it repealed, a Prohibition lies, And divers Prohibiti- 
ons in ſuch caſes have ben granted; And as to the Caſe in queſtion, 
he laid, he knew when he was at the Barr, and ſince he tame 
to the Bench, That divers Probibitions had bien granted, where 
the Adminiſtratoꝛ was ſued to make diſtribution ; As in Clerks 
Cafe and Mich. 20. Jac.Reg.Rar.2 196. Foz Jane Swyft Adminifira- 
trix of Hugh Swyft, ſhe being bound in an N of 200l. to the 
D2dinary, to make true Adminiſtration, exhibit a true Jnventozy, 
make a perfect accompr, and to diſtribute the Surplufſage after 
all debts and legacies paid, at the appointment ot the Oꝛdinarp; 
and being ſued befoze Doctor Seaman, Commiſſary to the Biſhop of 
Gloceſter,to make diſtribution, mobed foꝛ a pꝛohibition, which was 
granted upon god adviſe, by award of the Court. So bereupon a 
pꝛohibition was likewiſe granted In Trin. 14. Jac, Reg. Jt was 
reſolved by Hobert, Warbercon, Winch, and Hutton in the Caſe of 
Tucker, That a pꝛohibition ſhould be granted to the delegates in 
an appeal of ſuch Sentence from the Oꝛdinarp, fo2 adjudging to 
make diltribution, and Mich. 20. Jac. Rot. 2196. & Hill. 9. Jac. Rot. 
1608. tor Watts. See after Levannes caſe, Term. Mich. 6. Car. pag. 201. 


Sydley verſus Doctor Mundford, in the Exchequer Chamber. 


Rror in the Exchequer Chamber of a judgemeat in the Kings 
Bench. The Erroz aſſigned was, foz that Doctor Mundford 
bzought Treſpaſs foz thzteloads of Dats taken at Tewing 20. Sep- 
cembris anno viceſſimo Jacobi Regis, the Defendant juſtifies3becauſe 
the place where, &c. is parcel of a Copyhold in Tewing,and makes 
title to it, and juſtifies fo2 damage feſant: The PlaintifF ſhews, 
that long befoze the time when, Et prædicto tempore quo, &c. he 
was Parſon of Tewing, and that the place where, is within his 
Recozy, and the tythable places thereof; And that the Defendant 
being a Copyholder there, the 20. Septemb.anno 20. Jacob. Reg. let 
it to one Hawkes, to habe it from year to pear, quamdiu ambabus 
partibus placeret; And that Hawkes entred, and plowed, ſowed, 
took the crop, and ſet out the (aid Dates foz his Tythes, and the 
Defendant de injuria ſua propria, took the Dates prædicto tempore 
quo, &c. The Defendant maintaining his barr, traverſeth the 
Leaſe, and it was found foz the Plaintiff,and Judgement foz him; 
and now Erroz aſligned, ſoꝛ that he alleged he was Parſon cem- 
pore quo, &c. andat the time of the treſpaſs ſuppoſed, ac diu antea, 
but doth not ſay, that at the time of the ſeberance of the Coꝛn he 
was Parſon, fo2 it ſhall not be intended without ſhewing it, but 
rather that be was Parſon at the time ofthe Treſpaſs, and not at 
the time of the ſeverance, and then he makes not a ſufficient title 
unto them 3 But all the Juſtices and Barons conceived it was 


well enough, and ſhall be intended by all the tirtumſtantes, that be 
was 
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was Parſon at the time of the Severance 3 foz it is ſaid, antea & 
tempore quo ſuit Parſon, & adhuc eft, &c. and eſpecially the Defen- 
dant having admitted that he was Parſon, and the raid Tythes 
due unto him, and making travers to the Leaſe, which was an idle 
travers, and therefoze godcauſe of demurrer,and the Replication 
is good; fo2 being pleaded that diu antea & tempore quo, &c. he 
was Parſon, it is certainly enough intended, he was Parſon at 
the time of the Severance, as well as at the time of the taking, 
whereupon Judgement was affirmed, notwithſtanding the book 
35. Hen, 6. fol. 48. which was much inſiſted upon. 


—— — ———— — 


—— — 


The Earl of Lincolns Caſe, in the Star- Chamber. 


8. Emorandum, That upon the 13. day of February anno 1626. 
IVI in the Court of Star- Chamber, all the Juſtices of both Benches 
being there ( beſides Juſtice Dederidge ) and all the Barons of the Ex- 
chequer, and a very great aſſembly ot the Lords, viz. 7he Lord Keeper, 
Lord Treaſurer, Lord Preſident «f 1he Council, the Duke of Buckingham, 
The Earl of Pembrook, Lord Steward, the Earl of Suffolk, Earl of Carlile, 
Earl of Holland, the Lord Chancellor o Festland, The Lord Conwey Prin- 
cipal Secretary, the Lord Carlton, and divers others of the privy Coun- 
cilz It was moved, whereas Sir Henry Fines Knight, bad exhibited his 
bill in the Star- Chamber againſt the Earl of Lincoln, for divers Riots 
and other Miſdemeanors, and the Earl of Lincoln had taken a Com- 
miſſion forth, to put in his anſwer upon oath in the Country, and he 
offered before them his anſwer upon his honour, but would not put it 
in upon oath, becauſe he was a Peer of the Realm; which matter be- 
ing now reported by the Commiſſionets, It was now moved by the 
Kings Soliciter, to have the reſolution of rhe Court: And it was held 
by all the Juſtices, who delivered their opinions ſeriatim, That the 
Lords in Caſes criminal (eſpecially where the King is party) ought to 
put in their anſwer upon oath; and in all caſes where they are to be 
Witneſſes betwixt party and party, they ought to be ſworn; and the 
Lord Keeper ſaid, Quod in Fudicio non creditur niſi jurats, and that he 
had cauſed preſidents to be ſearched, and had found divers ſince the 
firſt of Queen Eliz. wherein Peers of the Realm being impleaded in 
Chancery, or Star- chamber, or Court of Wards, have been alwayes 
ſworn: And he ſaid when a Peer affirms any thing which is not true 
upon his honour, there is not any remedy, but if he affirms that which 
is falſe upon bis oath, there is remecy, by the Statute of 5.Eliz,cap,g. 
againſt perjury, wherefore they all reſolved that the Earl of Lincoln 
ovght to be ſworn , and of the ſame opinion were all the Lords and 

- Counſellors, which they delivered ſeriatim, nulls contradicente, becauſe 
it is Juramentum purgations, and not promilſionis; and Princes are ſworn 
to all their leagues and confederacies, which is called Juramentum con- 
firmations, neither is it any diminution to the ſaid Earls honour, to be 
ſworn about that, which he would not ſhould be put upon his honour. 


Suttons 
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Suttons Caſe, 


Come Chancellor of the Biſhop of Gloceſter, moved fo; a Pro- 
* 


hibition, to (tay a Suit befoze the Commiſſtoners Eccleti⸗ 
aſtical, foꝛ that Articles were there erbibited againſt him, becauſe 
be being a Divine, and having a Recozy with cure of Souls, 
and never bꝛought up in the ſcience of the Civil o2 Cannon Laws, 
and not having any intelligence in them, took upon him the office of 
the Chant elloꝛ of the Biſhop of Gloceſter, whereas there were di⸗ 
vers cannons and Eccleſiaſtical conſtitutions, and alſo direaions 
from the late Ring James, and from the Ring that now is, That 
none ſhould be admitted to have thoſe offices of Chancellozthipto a 
Biſhop, unleſs he were inſtructed and learned in the Cannon and 
Civil Laws, becauſe divers Cauſes tryable in the ſaid Courts, 
are of weight, and the Judges there ought to have knowledge of 
the Laws, otherwiſe they cannot adminiſter right to the Kings 
Subjects, Upon theſe Articles, Mr. Sutton being examined, 
confeſſed that he was a Divine, and bad a ſpiritual living, and 
that the office of the Chancellozthop of the Biſhop is grantible foz 
life, and that ſuch a Biſhop of Gloceſter had granted to him the 
office fo2 his life, which the Dean and Chapter bad confirmed, 
whereby he had a Freehold therein and ought to enjoy it during his 
life 3 and that notwithſtanding this anſwer they intended to pꝛo⸗ 
tied againſt him, wherefoze he pzayed to have a Prohibition, but 
the Court denyed it; foz if he be a perſon unskilful in thoſe Laws, 
and by Law ought not to enjoy it, they may peradventure examine 
that; foꝛ although a Lay-perſon, by his admiſſion and inſtitution 
to a Benefite, hath a Freehold, yet he map be ſued in the ſpiritual 
Court, and depꝛived foꝛ that cauſe 3 but if be bath wꝛong, be may 
peradbenture by Aſſile try it; therefoze a Pꝛohibition was de⸗ 


nyed. 


Emorandum, That in this Term Sir Nicholas Hide of the mid- 

dle-Temple was made the Kings Serjeant, and by ſpecial com- 
miſſion directed to Sir Fames Ley Lord Treaſurer of England (becauſe 
the Lord Keeper was fick ) being made by Writ Chiet- Juſtice of the 
Kings · Bench, he was there ſworn in the place of Sir Randolph Crew,who 
was the laſt Term diſcharged of his place. 
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E fiiſt day of this Term two new Serjeants were 
ASSN made, wiz. Sir Robert Berkley of the middle- 
n remple, and Rowley Ward of the ſame Houſe; 
We; > yl they had their Writs in the Vacation, returnable 
inden Paſche, and appeared in Chancery the 
., day of this Term, and upon the Tharſday ſe- 
2LEED wvenight following, all the Juſtices and Barons be- 

ing aſſembled at Serjeents- Inne in Pleeiſtreet, The new Serjeants 
came 1n their party-coloured Robes, with the Marſhall and Warden 
of the Fleet before them, and fo preſented themſelves before the 
ſuſtices, and b:cauſe it was againſt courſe (for they ought to have 
come in their Robes of browu- blue, alias black-coloured ) they were 
ſent back again; alſo they came in the ſaid Hall, each of them ha- 
ving his Servant, bearing his ſcarlet Hood, his Quoife, and Cap be- 
fore him ; but that alſo being againſt courſe, (for every Servant 
ought immediately follow, and not precede his Serjeant ) they were 
directed to go back again, and return in their Gowns of brown- blue, 
and then (without any ſpeech made unto them by the chief Juſtice, 
as the uſuall manner is) they recited their Counts, and had their 
Writs read; they directed their ſpeech to the chief · Juſtice of the Com- 
mon Bench, and then went and kneeled down betore the two chief- 
Juſtices, who putting on their Quoifes and ſcarlet Hoods, they then 
retutued to their Chambers, and from thence went in their party co- 
loured Robes unto Weſtminſter, and were each of chem preſented at the 
Common Bench by two ancient Serjeants, and gave Rings with this 
inſcription, Lege Deus & Rex, and they made their feaſts at Serjeants- 
Inne in Fleerſirees, at which the Lord Treaſurer, the Earl of Manchepeer, 
Preſident of the Council, and all the Juſtices, Barons, Ser jeants, the 
Kings Council, and Prothonotaries were preſent, and none others; and 
the {aid Sir Robert Berkley was the ſame Term ſworn the Kings Serjeant 


at Law. 


The Lord Motley and che Biſhop of Chiceſters Caſe 
in the Star-chamber. 


N this Term all the Juſtices were aſſembled at Serjeants- Inne, up- 


on a Caſe referred our of the Stir-chamber, berwixt the Lord 
12 Morley 


r 
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| Morley and the Biſhop of Chicheſter which was, The Lord Morley 


and Sir Richard Molinenx exhibired a bill in the Star- chamber, in Mi- 
chalm. Term anno 19, Facobi Regs, againſt che Biſhop of Chicheſter and 
Fames Hutchingſon, which was ſcandalous and a Libell againſt the 
Biſhop : In anne 21. Jacobi came the general Pardon, wherein all 
offences (not treaſon) were pardoned ; afterwards in anno 2 2. Jacobi 
there was a motion in the ſaid Court for the Biſhop, that the bill a- 
gainſt him being. ſcandalous might be taken off the file, whereupon it 
was ordered accordingly, unleſs cauſe were ſhewn before ſuch a day; 
when no cauſe being ſhewn, it was ordered to be taken off the file, 
and the Plaintiff to be fined 100 1. to the King, and 100 l. damages 
were given to the Biſhop. And now the Plaintiff prayed to have be- 
nefit of the Pardon, and to be diſcharged of coſts to the Party, and 
thereupon cited the caſe betwixt Beverly and Poyer in primo Facobi 
Reg. where, upon ſuch bill, fine being given to the King hgainſt the 
one Defendant, and the other diſmiſſed, and fine againſt the Plaintiff, 
and damages of 500. marks aſſeſſed to the Detendant againſt the 
Plaintiff, becauſe the Bill was ſcandalous and a Libell as againſt him; 
although the Bill was before the general Pardon, and the Sentence 
after, yet it was reſolved by adviſe of all the Juſtices, That the Par- 
don ſhall relate and diſcharge the Plaintiffs offence, and that the 
Sentence againſt him, for the fine and coſts was taken away, becauſe 
it was not a Bill depending, quad the ſaid Defendant againſt the 
Plaintiff, but quoad the other Defendant, the Sentence was good 
being for an offence, whereof the Bill is depending, which is ExCept- 
ed within the Pardon; therefore the fine was well aſſeſſed as to him, 
but quod the fine againſt the Plaintiff, che Pardon takes hold and re- 
mitteth it : So here it was reſolved, That the fine and coſts are dif. 
charged by reaſon of the Pardon, and that there is nor any difference 
betwixt this and Beverlyes Caſe, although that day was here given to 
ſhew cauſe, for he hath not any means to plead the Pardon; whecefore 
they all reſolved, that this general Pardon intervening betwixt the Bill 
and the Sentence for the Fine and Coſts, the Plaintiff ought to be diſ- 
charged of the ſaid Fine and Coſts, by reaſon thereof. 


Langham verſus le Feme de John Bewett. 


Pon an Habeas Corpus to London, to remove the body cum 

| [ caula of the Mife of Bewett, it was returned, That an Action 

of debt was bzought againſt her, and her husband in London, as a 
feme ſole Marchant fo2 wares bought by the ſaid Mile, wherein the 
Þusbandis only named foꝛ confozmity,and by the cuſtome;the Ex⸗ 
ecution ſhould be only againſt her: Upon this returned befoze the 
Loꝛd Richardſon, he tok bayle de bene eſſe, becauſe it was affirmed 
that the Feme merthandized only foꝛ her husband in buying wines 
(ber husband being a Uintner ) in which Caſe, it ſemeth, the 
is out of the Cuſtome, and ſo ought not to be charged; and it was 
moved to have the direction of the Court, what ſhould be done, 
fo2 


— 
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fo2 the Feme continued in paiſon 3 and the Cuſtome of London was 
read, That a Feme ſole Marchant is where the Feme trades by her 
ſelf in one Trade, with which her Þusband doth not meddle. and 
buys and ſells in that Trade 3 there the Peme ſhall be ſued, and the 
pusband named only foꝛ confozmity, and if Judgement be given 
againſt him, Erecution ſhall be only againſt the Feme; and Richard- 
ſon and Yelverron tonteibed, That the ſhould be diſcharged; foz 
when it appears by examination, That the uſed the Trade which 
her Þusband uſed, the in Law is but Servant to her pusband, 
and the wares coming to his uſe, he by intendment is to be ſued; 
and this Caſe is out of the Cuſtome, foꝛ it ſtemeth this Cuſtome in⸗ 
tendeth only where the Feme uſeth one Trade, and the husband 
andther, and doth not meddle with his Mives Trade, noꝛ the Wife 
with the pus bands, but when the deals in ber Þusbands Trade, 
and in none other, it ſhall be accompted her Þusbands Trade, and 
then the Pusband ought to be ſued, and not the Wife 3 but Hutton, 
Hatvie, and my ſelf were of another opinion; foꝛ as much as the 
Writ had returned, That ſhe was ſued in London as a Feme ſole 
Marchant, atcozDing to the Cuſtome of London, and thereſo2e this 
is ſuth an Action and Cauſe, wherewith this Court ought not to 
meddle, noꝛ take conuſance, no2 can gibe the party retiet, although 
he bath god cauſe of Suit 3 foꝛ in Londen they are Judges of their 
own Cuſtomes, and by intendment will pꝛocted in their Courts 
there attoꝛding to their Cuſtomes, and not otherwiſe 3 and there⸗ 
foꝛe we ought not to take away their pꝛiviledges, noꝛ remove the 
Action out of that Court, where we cannot give remedy in this; 
And it is a fozain ſurmiſe, That it appears not in the return, the 
Feme uſed the lame Trade her usband uſed, alſo they conceived, 
although the uſed the ſame Trade that her pus band at any time 
uſed, as in this Caſe is pꝛetended, yet becauſe at that time of the 
contract, (as was affirmed) the husband did not meddle with the 
trade, but ſhe only uſed it; and the Þusband was then in the 
Kings ſerbice, beyond Seas, as a Souldier; and although be now 
returned bare and niedy, yet did he not meddle with the trade, (as 
was afirmed by oath 3 ) and theſe contracts were made in his ab. 
ſente, (as was like wiſe teſtified by oath.) It is no reaſon to at⸗ 
cept ba ple, where an Action cannot be grounded upon that contract 
in this Court. But to remand the cauſe, accozding to the Books 
of 1. Edw. 4.6. 35. Hen. 6. 28. 9.Edw.4.35. 21.Hen.7.18, But al⸗ 
terwards it was agried and compounded, and nothing done. Vid. 
Mich. 29. Hen.6. Rot 344 betwirt Geppings and Harding. This 
Caſe pleaded, and ifſue taken, whether ſhe were a Feme ſole Mar- 
chant in Treſpaſs foꝛ gods taken by her delivery, and found fo 
the Plaintiff, That ſhe was not a Feme ſole Marchant : So that 
ebery Feme which tradeth in London, is not a ſole Marchant. 


J 2 March 


= Tei mino Paſchæ, anno tertio 


—— — — 


March ver ſus Culpepper and Anne his Wife, 
Hillary 2. Caroli Rot. 


4. A Sſumpſit, whereas one Hugh Goddard was indebted to the 
X Plaintiff in an hundred and ſeven pounds, foꝛ wares ſold unto 
him by the Plaintiff, and dyed inteſtate; The laid 107 I. being 
due, and not paid, and adminiſtration committed to the TWaife of 
the Defendant, foꝛ which 107 l. the Plaintiff intended to ſue the 
(aid Wifeas Adminiftratoz, but the Þusband of the ſaid Anne, 
dum ſola fuir, deſiring to know the true debt which the laid Hugh 
ber fozmer Þusband, at the time of his death owed unto the Pla in⸗ 
tiff, che 30. day of July anno primo Caroli Regis, required the Plain- 
tiff,Quod quidem Willihelmus Whireman,Egidius Diggs & Hugo Owe 
en ſuperviderent compotum, betwirt the Plaintiff and the Inteſtate 
of and concerning the ſaid wares ſold, &c. ut ſuam certitudinem 
cognoſceret, wheretothe Plaintiff aſſented, and then they finding 
ſuper viſum compoti, That the ſaid Hugh, the Inteſtate, at the time 
of his death, was indebted to theÞPſaintiff in the ſaidſumm of 1071. 
gave notice thereofto the Defendant Anne the ſame dap, &c. and 
the ſaid Anne knowing that the Jnteſtate at the time of his death 
was indebted to the Plaintiff in the laid ſumm; the (aid Anne, dum 
ſola fait, in conſideration of the pꝛemiſes, ad tunc & ibidem, ſcilicet, 
the (aid thirtieth day of July anno primo Caroli Regis, pzomiſed the 
Plaintiff to pay unto him the ſaid 107 l. in this — —— 
thereot, befoꝛe the end of Michaelmas Term then next enluing, and 
the reſidue within reaſonable time after, and alledges in facto, 
That the ſaid Michaelmas Term began at Reading, and ended ſuch a 
day, and that neither the ſaid Anne, dum ſola fuir, noz the Þusband 
and Mife, during the Coverture, had paid the ſaid 1c7 l. oz any 
part thereof, whereupon theDefendant pleaded to iſſue, and it was 
found foꝛ the Plaintiff, and alledged in arreſt of Judgement, That 
here is not any ſufficient conſideration ſhewn to ground the Act- 
on 3 fo2 there is not any matter of pꝛofit oꝛ advantage to the De⸗ 
fendant, noꝛ any matter of charge oꝛ trouble to the Plaintif, and 
without one of them, there is not any tonſideration to charge the 
Defendant, and to make him lyable to pay it out of his own pꝛoper 
gods, foꝛ the pzomiſe of the Wife, dum ſola ſuit ſhall not tye him 
without valuable conſideration: But the Lozd Richardſon, Hutton, 
Harvie, and Yelverton tonteibed, he did a thing at her requeſt which 
be needed not,viz.ſhew his accompts to her thꝛie Friends,appoint- 
ed by her, which is a trouble unto him, and moze than be needed 
to have done. And it ſemeth the conſideration is ſutticient, and the 
bꝛeach of pzomiſe made thereupon, juſt cauſe of ſuit, eſpecially the 
pꝛomiſing ta pay at two dayes, which implyes that in the [aterim 


tbe Plaintiff ſhould fozbear his Suit, which being found by Uer- 
dig, 
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dict, is a good conſideration 3 And thereupon the Plaintitf bad 
Judgement. 


WA 
. 


Frer the end of this Term, two other new Serjeants were made, 
# \ viz. Ayliff of Lincolns Inne and Robert Callice of Grays Inne; 
their Writs were returnable, tres ſeptimanas Paſche, and they appeared 
in Chancery quarts die poſt the ſame return, and kept their Feaſts ar 
Serjeants Inne in Fleesſtreer, and oblerved the ſame form in their pre- 
ſencation as was before, and gave Rings quorum Inſcriptis fuit Regs 


Oracula Leges, 


The Soldiers Caſe. 


N A Emorandam this Cale by his Majeſties command was pro- 
* | pounded to all the Judges, to be by them reſolved; Where- 
as one had received preſs- money, to ſerve the King in his warrs, was 
enrolled, taken pay, and delivered amongſt the other Soldiers to a 
Conductor, to be brought to the Sea- ſide, and did afterward with- 
draw himſelf, and run away without licence; whether this depar- 
ture be felony, &c. Upon conference and debate hereof, it was 
conceived by Hutton, Telverton, and my ſelf, That it was not felo- 
ny, either by the Statutes of 7. Hen. 7, cap, 1. ot by 3. Hen. 8 cap. f. 
which are the ſole material Statutes to this point, 28 it is refolved 
Coke 6. Rep, in the Caſe of Soldiers, That thoſe Statutes mention only 
departure from their Captain, who is a ſpecial named perſon, and 
of ſpecial note and place, and the Soldier who departs, ought to be 
delivered unto him as hi Captain, and he ought to be a Captain in 
war; and a Conductor is ſuch a perſon only, who is hired co guide 
them in the way, or part of the way to their Capra'n, and ſuch Con- 
ductors are new Officers; for in ancient time Soldiers were taken 
and preſſed by the Captains themſelves, therefore this not being a 
departure from his Captain, is not felony. But it was refolved by 
Hide and Richardſon chief. Juſtices, Walter chief Baron, Doderidg, 
Harvie, Fones, and Whitlock Juſtices, and Denham and Trewor Ba- 
rons of the Exchequer, That ſuch departure without licence from 
his Conductor, was felony; for they held that a Conductor is a 
Captain within the Intention and meaning of the Statutes of 7. Hen. 7. 
© 3. Hen. 8. which Statutes although they be pœ all, yet being 
made for the publick Service, and good of the King and Realm, may 
very well be taken liberally, according to the intent of che Makers 
for a Captain is but a Conductor, a Leader, a Chieftain, and fo is a 
Conductor, for he is one to command and lead them the way they 
be to go, and the Statute of 7. Hen. 7. doth not ſpcak of Captains, 
but of Lieucenants, which in common accepration is ſomewhat more 


than a Captain, and yet no doubt bur a Captain is within the (21d 
Statute, 
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Statute, and by the ſame reaſon, a Conductor who is ſomewhat leſs 
than a Captain, may be a Captain, within the Statute of 3. Hey. 8. 
which ſpeaks of Captains and petty Captains, and a Conductor is a 
petit Captain; cenductor, dicitur 4 conducendo, which is to hire or 
preſs, or to guide, direct, or go along together in the way, and cen- 
ductores Militum are Preſſers of Soldiers, therefore a Conductor is 
a Captain, within theſe Statutes, and a departure from him without 
licence is felony. Another point was moved how this felony, and 
before whom it ſnould be tryed, becauſe it is a new Law, which makes 
a new felony, and it appoints that it ought to be tryed before the 

uſtices of peace at their Seſsions, whereupon a doubt aroſe whether 
Juſtice of Aſsiſe, and Juſtices of Oyer and Terminer may by their 
Commiſſion try it or not; and herein was not any reſolution given, 
but the greater opinion was, That the Juſtices of oyer and Terminer 
may try it by their Commiſsion. 
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Wilcocks verſus Bradell. 


YRohibition , by Wilcocks againſt Jane Bradell the TUife of 
John Bradell, Pzincipal of Sc. Mary Hall in Oxford, and 
Chriſtian the Daughter of the ſaid John Bradell, to ſtay their 

Suits in the Uice-Chancellozs Court of Oxford; Foz that where- 
as Jane Bradel! had libelled againſt him in the Uite⸗Chantelloꝛs 
Court of Oxtord, fo2 calling her Bawd and old Bawd (which is 
termed the Action of Injury, and Chbriſtiao, fo2 theſe wozds ſcurvy 
Whore and jade, and that he did ſtrike her: Fo2 ſtaying of theſe 
Suits, Sentence being given againſt him in both, Wilcocks pzays 
to habe ſeveral Pꝛohibitions; And now the Agent foꝛ the Uniber- 
ſity, moved foꝛ a conſultation, and ſhewed the Charters of the 
Univertſiy anno 14. Regis. Rich. 2. & anno 14. Reg. Hen. 8. whereby 
is granted unto them, That they may inquire of all Treſpaſſes,Jn- 
juries, and of all Pleas and Muarrells, and of all other Crimes 
and matters (except Pleas of Franktenement) where a Scholar 
02 their Servants o2 Miniſters ſant una partium, & cognitionem, 
& cotrectionem inde habend. ſecundum eorum Statuta, vel confue- 
tudines, vel ſecundum legem Regni noſtri Angliz ad voluntatem 
Cancellarii ; Ita quod Juſticiarii de Banco Regis five de Communi 
Banco, vel Juſticiarii de Aſſiſis non ſeintromittane, Et filidem Juſti- 
ciarii inquirere, leu aliqualicer cognoſcere, ſeu intromittere perſtrinxe- 
rint; tunc ſuper certiticationem, notificationem, ſeu ſignificationem 
Cancellarii Univerſitatis, ſeu ejus Commiſſarũ Inquiſitionem, ſeu cog- 
nitionem hujuſmodi ſuperſedeant, nec partes ad reſpondendum coram 
eis ponant, ſed pars illa coram Cancellario, ſeu Commiſſario ſuo 
ſolummodo caſtigatur & puniatur in forma prædicta; And that 
theſe Charters were confirmed by Ac of Parliament anno 13. 
Reginz Elizab. (and ſg were recited verbatim in the Au) And be- 
cauſe Wilcocks was a Scholar, and Yaſſer of Arts of the ſaid 
Univerfity, it was pzayedthat the cauſe might be remanded; and 
it was much debated at the Barr and Bench, fo2 that the Par* 
ties Plaintiffs were women, which were not any perſons pꝛibi⸗ 
ledged there, and the Defendant who is the Scholar doth not 
deſire that p2ibiledge, but would oppoſe it, and pzayeth theſe 
Pꝛohibitions; but the Court agreed, foꝛ as much as the Charters 


are, That the Univerſity ſhall babe conuſance of thoſe Pleas, 
R where 
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where una pars eſt Scholaris : and ſo the Plaintiffs being thereby 
infozced to ſue there, therefoze the Cauſe ſhould be remanded, 


Jeromes Caſe. 


Emorandum this Term, becauſe one Jerome an Attorny had 

proſecuted three ſeveral Actions of debt, every of them be- 
ing above the ſumm of forty pounds and ſo finable to the King; and 
prc cured judgements to be entied upon them, no original Writs be- 
ing ſued forth, he himſelf having received the charges for ſuing the 
Originals, as well for the Fine to the King, as for the ſaid Writs (as 
he himſelf confeſſed upon his examination:) And becauſe it was 
done voluntarily, in deceipt of the King for his Fines, and againſt his 
Oath as Attorny, That he ſhould not practiſe any deceit, ic was or- 
dered, That he ſhould be put out of the Roll of Attornyes, and be caſt 
over the Barr and committed to the Fleet, but no Fine was impoſed 
upon him, q#ia pauper, vide 20, Hen. 6, fol. 37. where is the like Judge- 
ment; and it was forthwith put in execution accordingly, and a Preſi- 


dent was ſhewn, which was entred in the Roll anno 30. Elizab. That 


one Osbaſton an Attorny, for falſifying and forging a Writ of Capias, 
was ordered to be put out of the Roll, and caſt over the Barr, and 
fined five pounds, and ſworn never to practiſe after as Attorny, and to 


be brought to the Kings Bench Barr and Exchequer, that knowledge 


might be taken off him, That he was not to practiſe any longer as 
Attorney in thoſe Courts. 


Turner verſus Palmer. 


N Uare impedit ad preſentandum ad Eccleſiam de Matton, and 

befoze appearance of the Defendant, it was moved, That 
the TUrit might be amended 3 Foz his title of pꝛeſentation is to 
the Uicaridge of the ſaid Church, and not to the Parſonage 3 and 
becauſe it was in a Mrit oꝛiginal and in point of ſubſtance, the 
Court much doubted whether it ſhould be amended; fo2 it is cler 
the Writ was miſtaken, koꝛ the wozds ad preſentandum ad Eccleſi- 
am alwayes intend right of Advowlon of the Parſonage,but when 
the title is to the Uicaridge only, there is a ſpecial Mrit ad pre- 
ſentandum ad Vicariam. Firsherbr. Nat. Brev.fol. 32. & 15. Eliz. Dy. 33. 
But becauſe Gay the Attoꝛny gave a note to the Curſitoꝛ of the 
Chancery to dꝛa wa Writ ad preſentandum ad Vicariam Eccleſiæ de 
Matton, and becauſe it is a peremptoꝛy Action in a Quare impedit, 
the fix Months being paſſed; the party being a Purchaſoz of the 
Adbowſon,and that miſpziſion happening by the fault of the Clerk, 
who did not purſue his Maſters direction, it was oꝛdered that it 
ſhould be amended, and the Curſitoz being pꝛelent in Court, was 
appointed to amend it. 


Whiteacres 


Caroli Regis, in Communi Banco. 
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W hitacres verſus Hamkinſon, Hillary, 2 Caroli Rot. 


Ebt upon an obligation with condition to pay 100 l. The 
| Y Defendant pleads, That one John Woodcock was bound 
with him joyntly and ſeverally in the ſaid Sond, and that the 
Plaintiff recoveredagainſt him, and had him in execution upon 
a Capias ad ſatisfaciendum, and that ſuch a Sheriff libere & volun- 
tarie permitted him to go at large, Et hoc, &. Jt was hereupon 
demurred, and being moved without argument, adjudged foz the 
Plaintiff 3 foz an Exetution àga inſt one is no Barr, but that he 
may ſue the other 3 Foz execution without ſatisfacion is not any 
Barr; and although he eſcaped by the voluntary permiſſion of the 
Sheriff, as is pleaded, ſo as the Plaintiff is entitled to an Aai⸗ 
on againſt the Sheriff, yet that ſhall not depzibe him of his re⸗ 
medy againſt the other Pbltgoz 3 but if he had pleaded, that the 
Sheritf ſuffered him to go at large bythe licence oz commandof 
the " ——— it hab been a diſcharge and might have been pleaded 
in Barr, 


Thorowgood and Jaques verſus Collins, 


Reſpaſs. Upon Demurrer the Caſe was, that one Dobſon 

deviſed the Landin queſtion to the two Plaintiffs, and to 
four other perſons habend. to them, their Þeirs and Afſignes in 
perpetuum, & quod eorum omnes baberent æqualem & conſimilem 
partem, Anglice, part and part - like, and every of them to have as 
much as the other; and whether this were a Joyntenancy oz Te- 
nancy in common was the queſtion; foz the Detendant claimed by 
deviſe under one ol the Deviſes.,and without argument it was ad⸗ 
judged, That by reaſon of theſe woꝛds, part and part- like, and be- 
ing deviſed to them, their heirs and Allignes, and being in a Mill, 
it was a Tenancy in common, and not a Joyntenancy, and that 
the Defendant had god title 3 wherefoze it was adjudged fo2 the 
Defendant, 


Eve verſus Wright, Hillary, 1 Car, Rot. 732. 


A Eplevin. The Defendant made conuſance as Bapliff to the 
Loꝛd Peters, becauſe the Lozd Peters was ſeiſed in fre of the 
Manoꝛ of Writtle,and be and all thoſe whoſe Ettate, 8c. have had 
within the ſaid Manoꝛ a Leiete of all the Reftants in Wirittle ſemel 
in anno, viz. upon the Monday next after the Feaſt of Pentecoſt 
tenendum, and all Amertements in that Leete, foꝛ not coming, 
and that the Plaintiff was amerced, and foz the ſaid Amercement 
the difireſs was taken, and iflue being joyned upon this pꝛeltri⸗ 
ption, the Jury at the Barr found this ſpecial Uerdia, viz. 
That the Loꝛd Peters, and all they! whoſe Eſtates, &c. have * a 
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Löt, &c. verbatim ut ſupra 3 But further they find, That the 
Warden and Scholars of New-Colledge in Oxford are ſeiſed in 
fer of the Manoꝛ of the Renozy of Writtle, called Romans: fee in 
Writtle; and that they and all thoſe whoſe, &c. ha be had a view 
of Frank-pledge of all the Jnhabitants and Reſiants within the 
ſaid Wanoz called Romans tee, ſemel in an no, in Feſto commemora- 
tionis Pauli tenendum, ſecundum antiquam conſuetudinem ibidem, ag 
to their Manoꝛ of Romans belonging 3 And that the Pla intitf 
was a Reſiant within the (ard Wanozz and if ſuper totam materi- 
am, &c. So the point intended was, Becauſe the Plaintiff was 
a Reſiant within the Liet of the Colledge, whether be may be ſaid 
a Reſiant within another Lit, and ſo chargeable to two Lets: 
and whether one may bavea grand Lect of all the Jnhabitants 
within a Uill, and another may have an inferiour Lit of ſome 
of the Jnhabitants within the lame Uill, ſo as they ſhall be ſub- 
ject to two Lixts was the Mueſtion ? But all the Court held, 
That fozaſmuch as the Uerbic hath found the Jffue verbatim, to 
be pꝛetiſely foꝛ the Avowant, as he pleaded. The finding of the 
other matter after. is not material, but idle, and Judgement to 
be given foz the Avowant. So the matter in Law was never 
debated by the Juſtices, Vid. 13.Ed.3. Leet 7. 21.Ed. 3.3. 18. Hen. 
6. 12. book of Entries 506. Mich. 18. Jacobi in the Kings Bench, be⸗ 
twixt Cook and Stubbs. "£1 


Chapman verſ#« Chapman, in the Exchequer Chamber. 
Trin. 2. Car. Rot. 483. 


Rror in the Exchequer Chamber of a Judgement in Debt in the 
Rings Benth, upon an Obligation of 200 l. tonditioned, That 

ik the Obligoꝛ ſhould at all times well and truly pay, perfoꝝm, and 
kep all and ſingular the Rents, Covenants, Gzants, Articles, 
Payments andAgreements, which on his part are and ought to 
be perfo2med, compziſed in fuchan Jndenture of Leaſe, &c. That 
then, dc. the Defendant pleaded generally perfozmance of all Co- 
venants, &c. The Plaintiff replyes and ſhews a bzeach fo2 not pay- 
ment of the rent at ſuch a time, but doth not ſhew any demand of 
that rent, and thereupon the Defendant demurred,and it was ad- 
judged foꝛ the Plaintiff 3 and now the Defendant aſſigneth foꝛ Er- 
ro2, That foꝛ as much as the condition of the Bond is general, foꝛ 
the perfozmance ot all the Cobenants, andnot particularized foꝛ the 
payment of the rent, the rent is not payable without demand, and 
therefoze the bzeach was not well affigned3 and fo2 that the Books 
of 14. Ed. 4.4. & 22.Hen.6.52. were cited, but all the Juftices and 
Earons held, That the Judgement is well given; foꝛ he pleading 
perfozmance of the papments, covenants and agreements, it ſhall 
be intended he had really perfoꝛmed them, and ſo had paid all the 
rents; and when the Plaintiff replyes, That he bath not paid ſuch 
a rent, he needs not alledge a demand, foz the Defendant may not 
ſay 


Caroh Regis, in Cammuni Banco. 
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ſay it mas not demanded, foꝛ then it ſhould be a departure from his 
Plea, wherefoze they held the Replication was god, and yet the 
Obligation being general fo2 perfozmance of Covenants,doth not 
alter the nature of the rent, but that it ought tobe demanded 3 and 
upon this reaſon a caſe was cited, which was Paſch. 40. Eliz. Rot. 
106. betwirt Specot and Sheers in the Common Bench; and the 
Judgement was affirmed. | 


Rolte verſus Sharp, in the Exchequer Chamber. 


E. At in the Exchequer Chamber of a Judgement given in an 
Aſſumpſit in the Rings Bench, where the Plaintiff declared, 
That he at the requeſt of A.S. made a Gown and Petticoat foz the 
ſaid A. S. which lay by him, becauſe they were not paid foz, That 
the Defendant in confideration the Plaintiff woulddeliver to the 
faid A. S. the (aidGown and Petticoat aſſumed and pꝛomiſed to 
the Plaintiff, That he would pay as much as the Gown and Pet⸗ 
ticoat were reaſonably-wo2th, alledging io facto, That he upon 
that pzomile delivered the ſaid Gown and Petticoat to the ſaid 
A. S. and that then it was reaſonably: wozth fifren pounds, and 
that he had requeſled the Defendant to pay it, and he had not paid 
it; the Defendant pleads non aſſumpſit, and found againſt him, 
and Judgement foz the Plaintiff: And now Erroꝛ aligned, That 
the declaration is inſufficient, becauſe it is alledged he pzomiſed 
to pay, and he doth not ſhew to whom he ſhould pay it, ſo it is 
incertain unto whom the payment ſhould be made. - Secondly, 
there is not any conſideration fo2 the Defendant to be charged, 
fo2 he bath not any benefit by the delivery to A. S. Thirdly, he doth 
not alledge that he delivered them to A. S. to her own p2oper uſe, 
and then the delibery to her is not material. Fourthly, rhe pꝛo⸗ 
miſe to pay foꝛ them tantum quantum, &c. is inſufficient, but all 
the Juſtices held that the declaration is good; fo2 as to the firſt, 
That he pꝛomiſed to the Plaintiff to pay, although he Dath not 
ſay to whom be ſhould pay, it is god enough; fo2 it ſhall be in- 
tended to the Plaintiff, and to pay to another is idle; fo2 the 
Plaintiff made the Cloaths, and the pzomiſe was to him to pay, 
tberefoze it ſhall be intended to be paid unto him, as in 4. Ed. 4. 
Obligation ſolvendum to the Dbligoz, is idle, and ſhall be in Law 
a good Obligation to the Pbligee, To the ſecond, That the con- 
ſideration is god, koꝛ the delibery of thoſe Garments out of his 
hands at the Defendants requeſt, is a god and valuable confide- 
ration. To the third, That the delivery ta A. S. at his requeſt, 
is a very god confideration. To the fourth, it is the uſual way 
to lay down in certainty, viz. That be ſhould pay foz it tantum 
quantum meruit, &c. ànd then to averr what it is reaſonably wozth, 
which being the common courſe and alwayes allowed, Judge- 
ment was therefoze affirmed. 
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Pureaſe verſus Jegon in the Exchequer. 


22 upon an Obligation of 200 I. conditioned foꝛ the pay- 
ment of 100 l. upon the one and thirtieth day of September 
following, The Defendant pleaded payment the laid one and thir⸗ 
tieth day, attoꝛding to the tondition of the Bond and Iſſue there⸗ 
upon, and found that he did not pay, and coſts and damages aſ- 
ſeſſed, and Judgement given foz the Plaintiff, and Erroz bꝛought 
in the Exchequer Chamber, and the Erroz aſſigned, becauſe the 


Uerdic being upon the payment on the one and thirtieth day of 


September, is an idle and void iſſue, and ſo a void Uerdic, and 
then the Judgement being given upon the Uerdia, is ill; but the 
Plea of the Defendant is ul, and Judgement ought to have bien 
given upon that and not upon the Uerdia, ſed non allocatur, foz 
there being no ſuch day as the one and thirtieth day of September, 
and the Jury finding that the money was not paid upon that day, 
noꝛ any time befoze,they find in efec it was never paid, which is 
a god Uerdia, and Judgement well given thereupon 3 And there- 
foze Judgement was affirmed, 
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2 — — —— — — — 


Termino 


T9 


See eee, 


Termino Michaelis, anno tertio (aroli Regis, 
in Communi Banco. 


— 


Claphams Caſe. 


Ote upon infozmatzon to the Court, That an Habeas Corpus 
being awarded to the Court of Gilford in Surrey, to remobe 

a cauſe there depending, they not withſtanding pꝛocteded. 
Upon examination it appeared, That the Writ was delivered 
aſter the iſſue joyned in debt, viz. per minas pleaded, and That the 
iſſue was joyned moze than fir weeks after the Action bꝛought, ſo 
as by the Statute of 21. Jacobi cap. 23. the Judge might refuſe. 
It was relol ved by all the Court, becauſe it was in an Action of 
debt upon an Obligation of 2001, not made within that Ulf, 
That the Statute doth not extend to this Cale; Foz that pꝛo⸗ 
vides againſt the removing by Habeas Corpus, ſuch Actions only 
where the cauſe of Suit is pzoperly ariſing within the Uill, Se⸗ 
cond!y, foꝛ as much as the pꝛoctedings were bekoꝛe one. who was 
Town-Clerk and Attoznep of the Common-Bench, and not an 
utter Barriſter (as he ought to be by an expzeſs p2obiſo in the 
Statute, and ſuch utter Barriſter ought to be there pzeſent, and 
cannot habe a Deputy, but ſuch one as1s an utter Barriſter and 
pꝛelent at the Cryal) Jt was reſolved, That after the Habeas 
Corpus delivered the ſaid pꝛottedings were ill, and not warranted 
by the Statute, and their pꝛoctedings after an Habeas Corpus to 
Tryal and Judgement, were alſovoid : Whereupon a Superſedeas 
was awarded 3 And the Judges of the Kings-Bench, being in- 
fozmed thereof, agreed, That their courſe in the Rings-Bench 
was to diſallow p2ociedings in an inferiour Court, after an Ha- 
beas Corpus delivered, unleſs it were a cauſe ariſing in the Uill 


02 Coꝛpoꝛation. 
Oxford verſus Rivett, Trin. 3. Car, Rot. 1684. 
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Cire ſacias àgainſt Katherine Rivett, Adminiſtratrix of John 
Rivett, upon a Judgement againſt the Defendant, as Admini⸗ 
ſtratrix, foꝛ a debt due by the Inteſtate. The Defendant pleaded, 
That the Inteſtate made hisWWi7,and thereby conſtituted Edward 
Rivett his Son, within age, his Executo2, and that Adminiſtra⸗ 
tion was committed unto her durante minore ætate, and that he 
upon ſuch a day attained the age of ſeventeen years, and then re- 
fuſed to be Exetutoꝛ, and the Adminiſtration was committed to 


Sir Hugh Wirrell, and that at the time that Edward Rivett came 
fo 
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tothe age ot ſeventeen years, ſhe bad fully adminiſtred all the E. 
fiare which came unto her hands, xc. The Plaiatiff replies, Thar 
at the time the (aid Edward tame to his full age, devaſtavit diverſa 
bona of the Inteſtates, unde ſatisfeciſſe potuit to him his due debt, 
the Defendant refoyns quod ipſa non devaſtavit aliqua bonorum, 
8c. & de hoc ponit, &c. & prædictus querens ſimiliter 3 and upon 
this it was tryed and found fo2 the Defendant, and now allebged 
in arreſt of Judgement, That here is not any iuue jopned, and 
therefoze a Piſ-tryal not aided by any Statute 3 foꝛ in the replica- 
tion be doth not alledge, That Katherina devaſtavit, but that de- 
vaſtavit; and Katherina is not named, but. by a Parentheſis ; but 
Richardſon, Hutton and Harvie conceived it ſhould be conſtrued, 
That Katherina devaſtavit ; foz he was the Adminiſtratrix 3 and 
the other, by intendment, touldnot make the devaſtation, And the 
Replication is, That devaſtavic diverſa bona, unde ſatisfeciſſe po- 
tuit the Plarntiff ot his debt, which is a ſtrong intendment that ſhe 


devaſtavit, and it ſhall be a god intendment to aid it after Uerdic, 


And the in the Rejoynder ſaith, Quod ipſa Katherina non devaſta- 
vit; & de hoc ponit fe ſuper patriam, & querens ſimiliter: And here- 
upon a Uerdr was given, which the Plaintiff ſhall not avoid 
by an exception, to his own Replication. But Yelvercon and J 
held, That an intendment ſhall not make a Replication god, and 
an Jfiue cannot be joyned, but where there is a direc affirmative 
and negative; but here is no direc affirmative quod devaſtavic ; 
And the Court ſhall not intend it tobe Katherine, moze than ano- 
ther z and it may be that Edward Rivere the Exetutoꝛ non devaſta- 
vit: But, quacunque via data, the Court, by intendment, ſhall not 
aid it, where there is no iſlue joyned3 and the Uerdic cannot help 
it, Vide reſid. poſtea. pag. 93. 


Fawkeners verſus Bellingham, Mich. 22. Jac. rot. 490. Suſſex. 


Eplevin of the taking of thzzx Oren, upon the third day of 

September, anno viceſimo Jacobi Regis, apud Eaſi-Gzten- 
fied, in a place talled Horſeſhoe. Meadowe ; The Defendant 
makes conuſance, as Bayliff to Sir Henry Compton and John 
Blund, foz that the plate where, was ten Acres of Meadow, quod- 
que diu ante tempus quo, &c. ultimus Presbyter celebrando divina in 
Eccleſia de Eaſt⸗Gꝛtenſted was ſeiſed in fee of a Meſſuage called 
Boyles, and of one hundzed Acres of Land, fozty Acres of Pea» 
dow, and thirty Acres of Paſture in Eaſt-Greenſted, afozeſaid, 
whereof the place where, time whereof,6:c,and of all the time, &c. 


was parcell in jure presbyrerar® ſui, and held them of the Loꝛd 


Windfor and John Sherry, as of their Manoz of Brambleron in the 
County of Suſſex, by fealty and rent ofeighteen ſhillings and four 
bꝛoad arrows annually at Michaelmas, to be paid, and Suit of 
Court and Þeriot, Df which Services the ſaid Lozd Windſor 
and John Sherry were ſeiſed;by the hands of the ſaid laſt Pꝛesbyter, 

as 
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as by the hands of their Feray-tenant, and being thereof ſo ſeiſed, 
the laid laſt Pzesbyter tontinued his poſſeſion,unrill the Statute 
primo Ed. 6. cap. 14. of Chanteries, and ſhews the Statute with 
the ſaving of all Rentg, Suits, and Services, whereby the King 
was ſeiſed in fe of the Tenements unde, &c. and that the ſaid 
Ring anno quarto Regai ſui granted them to Thomas Reve and 
others, whoſe Eſtate one John Cornford now hath, and that the 
ſaid Loꝛd Windſor and John Sherry were Ceiſed in fir of the (ary 
Manoꝛ of Brambleton, befoze the ſaid Statute and after; And 
that after the ſaid Statute, viz. in anno quinto Regiaz Elz. they 
infeoffed one Pickering of the ſaid Mano and Rent, and ſo by divers 
mean conveyances the ſame Manoꝛ tame to the hands of the ſaid 
Sir Henry Compron and John Blund, in anno 15. Jacobi, and foz 
the rent of ** ſhillings fo2 one year behind, at Michaelmas 
anno 20. Jacobi, he made conuſance as Bayliff to them, as in land 
chargeable to their diſtreſs, fo2 the ſaid rent in forma prædicta, and 
averrs, That Presbyteratus prædictus fuit in eſſe within fi be years 
befoze the Statute of primo Edw. ſexti, and makes divers other 
averments, That the Lands were within the Statute, and that 
they were within the ſaving of the Statute. The Plaintiff in barr 
of the conuſance pleads proteſtando, That the laid Pꝛieſt non 
tenuit and proteſtando to all the mean conveyances, pro placito 
dicit, That the laid Sir Henry Compton and the ſaid John Blund, 
nec aliquis alius, Whoſe Eſtate they have in the ſaid Panoꝛ, were 
ſeiſed of the ſaid rent within fozty years ante tempus quo, &c. 
and thereupon it was demurred, and this Caſe was oftentimes 
argued at the Barr and Bench: The ſole queſtion was, whether 
this rent be within the Statute of 32. Hen. 8. of limitations; foꝛ 
if it be, then no leiſin being had within fozty years (as is confeſ- 
ſed by the Demurrer) he is to be barred of that conuſance 3 and it 
was argued by Yelverton, Hutton, and Richardſon foz the Defen- 
dant, That although it be a rent within the wozds of the Statute, 
pet it is out of the intent of the Statute foz the Statute extends 
only to rents ſervices, and rents by pzeſcription,but rents which 
begun by died within time of memozy, oꝛ were created quaſi by an 
Aa of Parliament (and ſo their beginning known) are out of the 
intent of the Statute 5 foz that intended only ſuch rents, whereof 
ſeiſin ought to be alledged in an avowzp, and being alledged thall 
bind the party, unleſs there be a travers3 and when ſeiltn is a[- 
ledged, it is but fozmal, and not the ſubſtance, as it is where an 
Avow2y is madeof a Rent created by Deed, oꝛ reſerved by Gꝛant 
within time of memozy3 although ſeiftn he there alledged, yet it is 
not traverſable, but the Died only which is the Title, as it is held 
Coke 8. Rep. fol. 64, Sir William Foſters caſe, and 10. Rep. fol. 
108. Lofeilds caſe, So rent createdo2 made by Ac of Parliament, 
the beginning thereof being by the Aa, that is his Title, and the 
ſeiſin is not material 3 andalthough the (aid rent were a rent-ſer- 


vice, yet by the confirugion of the Ac of primo Edw. ſexti, it is 
| L turned 


c 
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turned into a Rent-ſeck, and the beginning of that turning being 
known, it is therefoze as a Rent treated by Parliament, and Yel- 
verton and Hutton called it a Rent coming out of the womb of the 
Parliament, and therefoze no time ts habe ſeiſin thereof within 
fo2ty years, fo2 the Statute pzeſerves it unto him; and as he 
bath loſs thereby as Loꝛd, That he cannor have Elcheats and 
other pꝛofits which a Loꝛd bath, ſo hath he benefit, that /aches of 
time 02 ſeiſin, although an hundꝛed oz two hundꝛed years ſhall not 
p2ejudice him, and therefoze compared if to the Cafe of a Rent- 
charge by Dird,02a Rent grantedupon equality of partition, in an 
Avowzy foz them; although ſeiſin be affedged, yet it is not mate⸗ 
rial noꝛ traverfable, noꝛ is it of neteſtity to alledge it 3 And this 
Statute of primo Ed. 6, taking away the Signiozy, the Rent 
which is the fruit ought to be conſtrued as liberally and benefict- 
ally as may be, and this Avow2y is grounded upon the Statute 
of primo Edward. ſexti, which he ſhews in his Jvowyy, and there⸗ 
foꝛe is out of the Statute of Limitations, which extend to Avow⸗ 
ries at the tommon Law: But they agreed, That it is the ſanie 
ent in eſtate as it was befoze (viz ) ik it were an Eſtate foꝛ life 
he remainder ober, fo it ſhall be now; and if it were deſcendable 
n the part ofthe Mother, ſo it ſhall now deſcend in the lame man⸗ 
ner: But it is altered in quality, fo2 it is turned into a Rent-ſeck, 
andthe beginning thereof being known, is therefoꝛe out of the Sta- 
tute, id eſt, out of the intent of the Statute, although not out of 
the woꝛds, and compared it to the Caſe where confirmation is 
within time of memozy. to hold by ten — rent whereas he- 
foze he held by twenty ſhillings rent: Although there were not any 
ſeiſin of this rent within koꝛty years, yet it is out of the Statute; 
as if Judgement be in a per quz ſervitia, ſuch Rent is out of the 
Statute, becauſe there is a Reco2d thereof; (o foꝛ as muchas this 
Rent is turned into a Rent-ſeck by the Parliament, it is out ofthe 
Statute; But it was argued by Harvie and my ſelſ to the contrary, 
That this is within the Statute, fo2 the Statute extends to all 
Rents, Sutts and Services, ſo it is within the wozds, and we 
alſo conceived it to be within the intent; fo2 although it be a new 
Rent-ſeck, and wasbefoze a Rent-ſervice, and the time of the al⸗ 
teration thereofis known, yet becauſe the beginning ofthe creation 
ofthis Rent is unknown, and it is the lame Rent it was befoꝛe( foꝛ 
it is partell of the Manoꝛ as befoze) as 3 1. Aſſiſ. fol. 23. which 
pꝛobes that it is an ancient Rent, time whereof memoꝛyv, &c. And 


alſo the leiſin befoze it was turned into a Rent⸗ſeck, is ſufficient to 


ha ve an Afſiſe, as Coke Rep. 4. fol. 9. Bevills Caſe; and therefoze 
the Rent being an antient Rent is difirainable of common right, 
and that this is nota new Rent made oꝛ treated by the Statute of 
primo Ed w. ſexti appears by this, becauſe the Statutes fabes on» 
ly all ancient Rents, &. and by conſtruction of Law this ſhall be 
taken to be andſabed tothe Loꝛd as a Rent⸗ſeck, becauſe the Mi 
cannot be a Tenant noz hold of any, as the Tenant befoze _—_— 

14. Eliz. 
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14. Eliz. Dyer 313. Coke 1. Rep. fol. 47. and this Rent is not as 
a Rent given by the Statute, foz a ſaving in an Act of Parlia- 
ment is no giving of any new thing, unleſs in ſame ſpecial caſe, 
being a ſaving of that which was in elle befoze, and it is quaſi an 
Exception 02 Fozepziſe out of the Statute, as it is held in Plow. 
Comm. 563. 35. Hen. 6. 34. 26. Aſſiſes fol, 66. 8. Ed. 3. 67.9. Ed. 3. 
27. Hen. 8. Title Parliaments 77. So this ſaving being general 
doth not give this rent, but is à ſaving of it out of the Statute, 
where otherwiſe it would have been extinguiſhed and loft 3 Foz 
ebery one is intended to gibe all their rights in ſuch lands oꝛ rents 
illuing out ol the ſame,but only ſuchas are ſaved thereby: Sothe 
Statute dothnot give noꝛ make any new thing by the ſaving, but 
ſaves that which befoze was in being, and ſo it is the ſame rent: 
And this is pꝛobed by the averment, That be had ſuch rent befoze : 
So it is not to be compared to a rent made oꝛ created by a Deed 
02 Reco2d, within time of memozy 3 foꝛ this is a rent, whereof the 
beginning is not known, and therefoze of neceſſity ſeiſin muſt be 
alledged thereof in an Avowzy 3 And this leiſin is always traver- 
ſable, fo2 in an Avowꝛy the ſeiſin is the pzincipal matter which 
ought to be alledged, and it ſhall be traverſed, as it is held in 
12. Hen. 6. Cok.g.Rep.fol.z4. Bucknalls Caſe. 27. Hen. g. fol. 4. & 20. 
34. Hen. 8. averment 113. and ſeiſin alledged ought to be confeſſed 
and avoided, as by coertion of diſireſs, oꝛ traverſed, and a trabers 
thall never be of a ſeiſin generally, but ever ofa ſeiſin within time 
of limitation, as the Books be Dy. 107, 315. Cok. 8 Rep, fol. 64. 
Warrens caſe cited in Foſters caſe 10. Hen. 6. 6. Keilw, 13. Hen. 7. 
fol. 31. 21. Hen. 7. 71. Dyer 330. And whereas it was affirmed, 
That ſeiſin ſhould not be alledgedoꝛ traverſed, becauſe the Rent 
is changed within time of memoꝛp; that cannot be a reaſon, foz 
then when the Lozd purchaſeth the Tenancy oz Meſ-a/sy, he thall 
ha ve a ſurpluſſage of the Services, which are notwithſtanding 
diſtrainable of common right, as the Book 3.Ed. 3. Extinguiſhment 1. 
20. Ed. 3. Avowry 126. and therefoze it is againſt Law, That the 
Loꝛd ſhould be bound in that caſe, to any time of ſeiftn 3 And this 
Statute of Limitations is favourably to be expounded, torepzeſs 
the miſchiefs, and not to be enlarged in time further than the Sta- 
tute appoints, as Plowd. Comm. fol. 371. per Catim in caſes of 
Fines, which 1s the reaſon there given, That Copybolds are with- 
in that Statute, and it being within the miſchiek and remedy in- 
tended by the Statute, ought to be conſtrued atcoꝛding to the 
Rules in Coke 3. Rep. fol. 7. Heydons caſe, wherefoze they con- 
cluded foꝛ the Plaintiff 3 But by reaſon of the opinion of the other 
thꝛie Juſtices, Judgement was giben foz2 the Defendant: But 
afterwards a Writ of Erroꝛ being bꝛought in the Kings Bench 
upon the point in Law, the Judgement was reverſed quod vide 
poſtea. pag. 214. 
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VI Emorandum, Jn the laſt Uacation, one, Servant to Ser- 
| V? jeant Headly uſually attending on him, was arreſted upon 
a Pꝛoteſs out of the Court of the Marſhalſey, and thereupon ob- 
rained a Writ of pziviledge out of this Court, reciting, That Ser- 
jeants at the Law which are attending this Court, and their Ser⸗ 
vants 62dinarily waiting upon them,ought to enjoy the pꝛiviledge, 
to be ſued in this Court 3 which being delivered to the Steward 
of the ſaid Court. he would not allow thereof, ſuppoſing Serjeants 
at Law ought not to have ſuch pꝛivilebge, foꝛ them and their Ser⸗ 
vants, and that he might not be ſued by bill filed againſt him, as 
11. Hen. 6. S. Dy. 24. Book of Entries 430,431. And now this matter 
was moved to this Court, Chat they ought to have the pꝛiviledge, 
foꝛ they are pꝛoperly attendant at this Barr, and none others are 
admitted to pzactiſe here 3 and although peradventure it may be 
doubted, whether he may be lued by bill filed, becauſe there cannot 
be a fore- Fadger againſt him, yet he may be ſued hereby oꝛiginal: 
and pꝛeſidents were ſhewn, one where Martyn Serjeant was ar- 
reſted in London, at the Suit of the Bilhop of Wincheſter, and at 
the Suit of others, and had a Writ of Pꝛiviledge reciting, That 
Serjeants at the Law were to be attenvant to the ſaid Court, ex 
officio plus quam alibi, and that their ſervice was neteſſary at this 
Barr, and therefoze commanded them to ſurceaſe, and to p2oſe- 
cute their Suits in the Common-Bench 3 whereupon it was al- 
lowed, andthe party diſcharged, of the Suit in the Court of Mar⸗ 
— A Copy of the Recoꝛd and MUrit pzoduced, was as fol- 
oweth. 

Rex Majori & Vicecomitibus London , &c. cum omnes & fin- 
guli de Curia noſtra de Banco, in veniendo verſus Curiam noſtram, 
ibidem morando & exinde verſus propria rediundo ſub protectione 
noſtra eſſe debeant, & A totis temporibus retroactis conſueverunt, 
Juri convenit ipſis, & quibus in eadem Curia, Nos de noſtris Ligis, 
conſervare dignemur exhiberetur pro eiſdem noſtrum privilegium 
ſpecialius protegi quietius defendere. Nulli liceat judici ſeculari 
placita verſus eos mora, niſi in feloniarum Appealorum, vel liberi te- 
nementi cauſis alibi, quam in Banco prædicto cognoſcere vel tenere; 
Quidam tamen Henricus Epiſcopus Wintoniæ, & Johannes Podriag 
Cutiæ noſtræ prædidæ privilegia, neſcientes, nec ingendo, nec in- 
digendo Miniſterium Johannis M. ſeivientis ad legem : Qai ex offi- 
cio incumbit in Curia illa potius quàm in alia miniſtrare, preſertim 
cum eadem Curia ulterius gradus perſonarum, quam ſervientes ad le- 
gem non permittit, diverſas debitorum querelas (viz.) prædictus Epiſ- 
copus unam ſuper demandum 100 1. & prædictus Jobannes Podridg 
alceram ſuper demandum de 12 l. verſus ipſum Fohannem N. Gc. 
coram vobis Prefatis Majori tenendas affirmarent, & per certa bona 
ſua per Miniſtros veſtros attachiari, contra prædictæ Curiz noſtræ pri- 
vilegium, minus debite prqcurarent. Voſque prefatus Major querelas 
prædictas coram vobis in Curia veſtra circiter prædictas ſummas per- 
ſiſtitis rerminand, prout ex ipſius 7. M. querela accipimus, unde no- 
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bis ſupplicavit ſibi per nos de remedio provideri; Et quia eidem J. . 
feri, quod eſt juſtum, & libertati & privilegio Cutiæ noſtræ prædictæ 
inviolabiliter obſervari volumus, vobis præcipimus, quod vos prefatus 
Major ſi querelas pradictas, vel earundem alteram ſumpſeritis, alioquin 
vos piætati Vicecomites de placitis ſuperſedeatis, querela vel earundem 
alceram coram vobis, & quemlibet veſtrum de placitis illis, & aliis qui- 
buſcunque verſus prztatum J. M. quocunque nomine cenſeatur, coram 
vobis ſedente Curia noſtra de Banco prædicto, moris, vel movandis ſu- 
perſedeatis omnino. Teſt. &c. Note this Writ well, That Serje- 
ants only, thall attend at the Common⸗Bench, and ſhall be im- 
pleaded there, and not elſewhere. 


E mor andum, That George Vernon a Reader of the Inner- Itmple, 
M received in the time of the laſt long Vacation a Writ to be 
Serjeant, returnable Meaſe Michaels, and thereupon he appeared upon 
the laſt day of October, which was the quarts die poſt, in Chancery, yet 
the Prothonotary ſaid, That he might have ãppeared there the fiſt 
day, or any day before the fourth day; and being ſworn in Chancery; 
he had afterward day given bim to appear in the Common-Bench, un- 
till the eighth of November, at which day he came in the Morning to 
Serjeants-Inne in Fleerſtreer, accompanied with the Benchers, and 
others of the Society of the Inner- Temple; and there, before the 
Juſtices of the ſame Houſe, and the Lord Richardſon chief - Juſtice of 
the Common-pleas, the other Jaſtices of Serjeants- Inne in Chancery 
L ane, not being preſent, he went in attended with the Warden of the 
Fleet and the Uſher of the Exchequer, and there without any ſpeech 
made ( as the uſual courſe is by chief- Juſtice ) he recited his Count, 
and after demand of the 0yey of the Writ by one of the Serjeants, and 
the Writ read by the chiet Prothonotary, and defence made by ano- 
ther Serjeant, he kneeled, and his Coyfe and Hood were put on, and 
he diſmiſſed, and afterwards the ſame day went to the Common- 
Bench, and was there preſented by two of the Kings ancient Serjeants, 
and then recited his count, and Defence was made, and the Writ read, 
and he placed in his place of pniſny Serjeant. Mr. Geerge Wild one of the 
utter Bariſters of the Inner- Temple, delivered Rings for him with this 
laſcription, Rex /egis Regnique Fatronus, and afterwards, upon the ſe- 
venteenth day of November the ſame Term, he was made one of the 
Barons of the Exchequer. 


Dr. Brownlow chief P2zothonotary, ſhewed unto me theſe pꝛeſi⸗ 
dents Mich. ſexto Jacobi Regis rot. 1001. Lovelace ver Cocketr, 


Ebt upon a Bond. The Defendant pleaded acceptance of 

þ —- Bond in diſcharge of the Obligation afozeſaid, and 
ruled by the Court to be ill; and _ 2. Jacodi rot. 3372, * 
3 Y 
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vy Branthawre againſt Cornwallis : Iþe pleaded acceptance of a 


Statute-(taple after the day of payment, and no Plea. And Trin. 
41. Eliz. rot. 1409. Maynard verſus Crick. Debt upon a Bond. 
The Defendant pleaded acceptance of another Bond in ſatisfactt- 
on of the firſt Obligation, and it was ruled by the Court to be no 
god Plea, And Trin. 14. Jac- rot. 7 34. Oliver verſus Leaſe, Debt 
upon a ſingle Bill. The Defendant pleaded, That he infeoffed the 
Plaintiff of ſuch land in diſcharge of the ſaid Bill, which he ac- 
cepted, and it was held to be an ill Plea, Vid. 4. Hen. 8. Dyer 1. 
12. H. 4. 23. 


Young verſus Young, 


Ormdos in deſcender. After Judgement upon a Uerdic, the 

Recozd being removed by a Writ of Erroz, it was moved to 
have it amended in the Philizers-Roll,viz. whereas theDefendant 
was admitted befoze Juſtice Jones, Paſch. 22. Jacobi, being then 
Juſtice of the Common⸗Benth, to pꝛoſetute in omnibus Actionibus, 
and this was entredin the Plea Roll, and viewing the Roll,t'was 
quod conceſſum eſt per Curiam, That the Defendant by ſuch a one, 
his Gardian ſhould pzoſecute, &c. and ſo it is entred in the Re- 
membzance.And the Philizers Roll is, That Joba Young by J. S. 
his Gardian ad hoc admiſſus per Curiam obtulit ſe quarto die, &c. 
But there was no entry in the Philizers Roll (as is uſually in 
ſuch caſes ) quod conceſſum eſt per Curiam, quod petens ſequatur 
per J. S. his Gardian 3 whether this may be amendedandinſerted, 
was the queſtion, and all the Court held it might well be amend⸗ 
ed, notwithſtanding the TUrit of Erxroꝛ bꝛought and the Recozd 
removed 3 becauſe it appears by the note under Juſtice Jones 
band, That he admitted the Gardian ad proſequendum, and by 
the ſeveral entries it appears, That he ſued by bis Gardian, and 
the entry in the Roll in the Philizers Office, is quod obrulic ſe; (g 
the admittance of the Sardian appearing to be befoze the Obtulit, 
it is the omiſſion of the Clerk, oꝛ rather the Ac ofthe Court, which 
did not cauſe it to be entred in the Philizers Roll; it ought not 
therefoze to pzejudice the party, no moze than the not entring of a 
Warrant of Attoꝛny, when it appears he hath a ſufficient Mar- 
rant of Attozny, which hath oftentimes bien uſedto be entred upon 
examination of the truth, although a Wait of Erroꝛ be then 
bought 3 wherefoze by the rule of the Court it was oꝛdered to be 
amended, but ſome doubt was made, whether admittance toſue by 
Gardian, where it ought to be by prochin amit be god, as it is in 
Fitz. Nat. brev. 27, but the Court delivered no opinion therein, 
becauſe there were many pꝛeſidents, that ſuch entries bad bien 
both wapes. 
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Kirtons Caſe, in the Court of Wards. 


Ote. Upon an Afſembly of all the Juſtices and Barons in 


| A Serjeants- Inne in Fleerfireer, The Caſe was pꝛapaunded be⸗ 
foze them by Hide chief-Juftice, which had bern argued befoze the 
two chief-Juſtices and chief-Baron, being the Caſe of one Kirton 
referred unto them out of the Court of Mards. A man moztgageth 
upon condition, That if he oz his Þeirs repay 1201, at ſuch a day, 
be ſhall re-enter : pe dies leaving ifſuea Daughter only, bis Ul ite 
being priviement enſeint with a Son, the Daughter and heir at the 
day payes the 100 l. and after wards the Son is bozn 3 UUhetber 
the Son ſhall enter upon the Siſter, oz if the ſhall retain it fo? 
eber, was the queſtion : vid. Coke 1. Rep. fol. 99. Shelleys Caſe, 
That the Daughter which paid the money ſhall retain it; fa2 qui 
ſentit onus ſentire debet & commodum, and 9. H. 7. 21. by Wood, 
That if the Daughter enter fo2 a condition bꝛaken, and after⸗ 
ward a Son is bozn, the Son ſhall not take advantage; &c. be⸗ 
cauſe he hath not any right at the time of his entry; and it was 
held by Hide chief-Juſtice, Walter chief-Baron, Denham, Harton, 
Whitlock, Harvie, Yelverton, and my ſelf, That The Siſter (hall 
retain it againſt the Son bozn, after perfozmance of the conditt- 
on; Foz in as much as the paid the money (and if ſhe had nat paid 
it, the land had bern loſt) if the could not retain the land again} 
the Son, the hath no remedy foꝛ the money, and by payment there- 
of the hath gained the land, and is in, as a Purchaſoz, although 
ſhe were intituled theretoby the tondition, and as peir, and the ſhall 
retain it as the ſhall the Perquifite of a Uillain, and as land gained 
by her vigilancy 3 fo2 otherwiſe it ſhould be loſt to both, and the 
thould loſe both land and money; therefoze the Law wills, That 
the ſhall retain the land. But Richardſon chicf-Jufhice of the Com- 
mon-Bench, and Yodderidg held ſtrongly tbe contrary, becauſe ſhe 
bath it as Þetr, and then the nterer Þeir being boꝛn thall defear 
it; And it was in her a voluntary aa to pay the money, which ſhe 
might well have omitted, and lhe paid it of her own bead, and ar 
ber own perill; Jones and Trevor puiſny Barons doubted thereof, 
and would not deliver any opinion, but rather inclined that rhe 


Son ſhould habe it. | 
Halleys Caſe. 


JeMone firmæ, upon a Leaſe of a Belfuage in Oxon. The 
E Defendant being Pꝛincipal of Gloccſter-Hall in Oxford, pe- 
tended, That he being a Scholar in Oxford, and a pꝛibifedged 
perſon, ought to be ſued befoze the Aite⸗Chantelloꝛ in Oxford ace 
cozding to their courſe of pꝛotiedings there, ſecundum morem Uais 
verſitatis, and attoꝛding to the Charters granted to the Tiniver&- 


ties in anno 3.Rich.2. & anno 14.Hen. 8. andconfirmed by Parlia⸗ 
ment 
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ment anno 13. Eliz. Regin. wherefoze he pꝛayed there might be a 
Gay of the pꝛottedings in this Court, and ſhews their Charters, 
That they had conuſance of all Suits, Contracts, Covenants, 
Muarrels., (except concerning freehold) and this being a perſonal 
Action, they ought to have conuſance thereof 3 and Damport foz the 
Univerſity ſhewed an ancient Reco2d in this Court,ioaano 22 Ed- 
wardi primi, where a Plea of Covenant was bought in the Court 
of the Uice-Chancelloz of the Univerſity of Oxford, by reaſon of a 
contract made befoze that time, wherein was granted unto them, 
That they ſhould have conuſance of all Au ions perſonal and Con⸗ 
tracts 3 and this Covenant in queſtion was, That be ſhould enjoy 
ſuch an houſe in Oxford fo2 a year 3 and becauſe this Court of the 
Common-Bench had granted a Pꝛohibition to ſtay the pzocedings 
in the laid Suit, being begun in the Court⸗Chꝛiſtian, befoze the 
Uicechancells2 3 The Recozd mentioned, that upon the ſhewing 
of this Charter, it appearing. the Action was bzought only upon 
the Contract, and not pro Domibus, therefoze a conſultation was 
granted; andſo it was pꝛayed here, becauſe this Action was but 
perſonal, That they might have conuſance thereof 3 bur all the 
Court denyed it, and affirmed that the Uicechancello? had nat any 
Jurisdiction, noꝛ might hold Plea thereof 3 Fo2 in this {ation he 
ſhall retober poſſeſſion, and ſhall have an Habere facias poſſeſſionem, 
and thereby he that hath a Freehold may be put out of poſſefſion : 
and it is not like to the Retoꝛd ſhewn; foꝛ there it is only an Ad ion 
of Covenant, wherein the Plaintiff ſhall recover damages only, 
and therefoze reaſon to grant a Procedendo there; but here he ſhall 
recover poſſeſſion, and therefoze by their own rules they ought 
not to hold conuſance, noꝛ have liberty to pꝛotted in this Caſe, Note 
that by this ancient Retoꝛd, it appears what are the pꝛiviledges 
of the ſaid Univerſity, and the Juriſdiction of this Court to grant 
a Pꝛohibition where they pꝛotied in Court⸗Chꝛiſtian, in pzejudice 
of the common-Law, without reſs2zting to the Chancery, 


Whytmore ver ſas Porter. 


JR William Whitmore and others, Exetutoꝛs of the Lady 
Craven, again{i Elizabeth Porter Exetutrix. Jn the Exchequer 
upon a ſpecial Uerdic, the Caſe was; The Defendant as #Zxecs- 
trix de ſon tort demeſn takes dibers gods into her hands, to the 
value of 400 l. andſells them by the afſent and direction of John 
Porter her Son, who afterwards takes letters of adminiſtration, 
and paid the jult debts upon ſpectalties, as far as the gods of the 
Inteſtate amounted unto, as well to the value of the ſaid 400 l. 
ſold by his Mother, as of all the gods whereof the Jnteſtate 
dyed poſſeſſed ; and after that an Action of debt was bzought 
againſt the Feme, ag Executrix de ſon tort demeſne, Who pleaded 
pleinment adminiſiravit ; and upon evidence all this matter was 
diſcloſed, and whether ſhe ſhall be chargeable. oz not, — the 
I, queſtion ? 
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queſtion, and adjudged by all the Barons, who delivered their opi⸗ 
nions ſeriatim, That lhe ſhall not be charged, but that the Plaintiff 
thall be barred 3 Fo2 this Acton being bzought after the admini⸗ 
ſtration committed, and when the was chargeable foz thoſe goods 
to the Adminiſtratoꝛ, and when the Adminiſtratoz had fully ſatiſ- 
fied in paptng the debts of the Inteſtate, as far as all the gods of 
the Inteſtate amounted unto. It is not reaſon the ſhoald be charged 
againſt the Plaintiff, foꝛ then the ſhould be double charged, viz. to 
the Adminiſtratoꝛ, andalſo to the Creditozs 3 alſo it is not reaſon 

that moze ſhould be ſatisfiedout of the gods of the Inteſtate un- 
to the Creditoꝛs, than the gods of the Jnteſtate amounted unto, 
and ſo much being ſatisfied by the Adminiſtratoꝛ, they ſhould not 
babe moze 3 But if the Action had been bꝛought againſt her befoze 

the Adminiſtra toꝛ had fully adminiſtred all in debts, peradventure 
it might have bien otherwiſe 3 Foz the having gained gods into 
her hands, is chargeable fo2 them, as Executrix de ſon tors demeſu, 

untill ſhe gives (atisfanion foꝛ them to the true Adminiſtratoz, oz 
te her lelt ſatisfie foꝛ the true debt to the value 3 Whereupon it 

was adjudged foꝛ the Defendant. 


Kynaſton verſus Moore, Hill. 2. Car. rot. $50. 


E Rror in the Exchequer Chamber of a Judgement in the Rings 
Bench in Action Ser Trover and Converſion of dibers gods, & 
inter alia of 190 l. in pecuniis numeratis. Upon not guilty pleadedand 
Uerdict found foz the Plaintitf, and entire damages given, Erroz 
was afſtgned,becauſe ver and Converſion cannot be of money gut 
of a bag But all the Juſtices and Barons agreed, That it well 
lies; Foꝛ although it was alledged, That money loft cannot be 
known; and ſa whether it was the Plaintiffs money, whereof the 
rover any Converſion Was, às is the charge of this Action, yet the 
Court ſaid, it being found bya Jury that be converted the Plain⸗ 
tiffs money (fo2 the loſing is but a ſurmiſe and not material, foz 
the Defendant may take it in the pꝛeſente of the Plaintiff, oz any 
other,who may give ſufficient evidence,and although be take it as 
a Treſpaſſer, yet the other may charge him in an Acton upon the 
Caſe in a Trover,ifhe will) The Plaintiff had good cauſe of Action 5 
Wherefoze the Judgement befoze well giben was now affirmed, 
and the Juſtices and Barons ſaid, That this Action lies as well 
of money out of a bag, as of toꝛn which cannot be known. 


Young verſus Pridd, Hillary 2. Caroli, rot. 778. 
in the Chequer Chamber. 


Reſpaſs by the Husband alone. Foz that the Defen- 

| dant the fourth day of Onober anno 22. Jacobi Reg. 
aflaulted verberavit & male tractavit the Wife of the Plain- 
tiff, and carryed her away with ſuch his gods, and 
D detained 


11. 


12. 
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detained her foꝛ half a year per quod ſolamen & conſortium quæ cha- 


bere poruiſter with his la id Mife he laſt, & alia enormia ei intulit ad 
damnum, &c. Upon not guilty pleaded, and found foz the Plaintiff, 
and Judgement, Erroz was bꝛaͤught in the Exchequer Chamber, 
and alligned, That the Þusband bath bꝛought this Action fo? the 
battery of his Wife; which he cannot do without bis Mike, and 
bath retovered damages, foꝛ this Batterp, and therefoze the Judge- 
ment erronious 3 but all the Juſtites and Barons held, That the 
husband in this Action did not recover damages fo2 the Battery 
of his Mife, but foꝛ the loſs which he had in wanting her compa« 
ny, and the per quod conſortium amiſit, andabduction of her is one 
enttre tonjoyned Act, and foꝛ that cauſe the damages were giben, 
and foꝛ the Battery, true it is, That the Milte ought to have joyn⸗ 
ed to recober damages, and this Uerdict and Judgement do not 
batr the Wife, to have an Action after the death of her husband 
foꝛ the Battery, oꝛ the may joyn with her husband in another 
I&iof; anda pꝛeſident was ſhewn, Paſch, anno 17. Jacob, Reg. rot. 
167. of 157. betwixt Hyde and Sciſſor, where ſuch an Action was 
bꝛought verbatim, as this Action is in the Rings Bench, and re⸗ 
covered, and alfterwards Writ of Erro2 was brought, and the 
Judgement affirmed, and ſo all the Juſtices and Barons here 
held; MUhereupon this Judgement was alſo affirmed. 


More ver ſas Hodges, in the Exchequer Chamber. 


'Rror of a Judgement in the Rings Bench in Aſſumpſit akter 
Uerdia and Judgement, the Aſſumpfit being fo2 the payment 

of a thoufand pounds fo2 a marriage Poꝛtion, and Uerdic fo2 the 
Maintitf upon non aſlumpſit pleadeD,and Judgement accozdingly 3 
theErro! aflignty was, That the J'i\ue was joyned, Trinity an- 
no ſecundo Caroli Reg. and the Venire facias hears date quarto die 
Mait, anno ſecundo Car. Reg. which was befoze the Jfſue joyned, 
ſo the Tryal thereupon was ill; and by a Writ of Cerciorare up- 
on Diminution alfedgeD, to certifie the Writ of Venire facias and 
Diſtrinpas, whereupon the Tryal was had, they being certified, 
the TUrit was of the date of quarto Mali, which was in Eaſter 
Term,; ſed non allocatur 3 foz the Trpal upon the Diſtringas, and 
the Roll of awarding the Venire facias heing god enough, the miſ- 
dating of the Venite facias (which is a judicial pꝛoceſs) is no 
cauſe to ſtop the Judgement, foꝛ it is but a miſ-ſutng of the Pꝛoceſs 
at the moſt, and aided by the Statute of Jeofailes; and the Court 
intends that there was another Venire facias accozding to the Roll, 
and ſubſequent to the Itlue, and ſo mentions the Koll, and the 
Diſtringas upon which Tarit the Tryal is by Niſi prius made long 
after the NUue, and therefoze the Tryal is god, and ſhall be inten⸗ 
ded, That there was another Venire tacias warranted by the Roll, 
and now wanting, and that this Venire facias now certified, is 
not the Vente facias, whereupon the Trpal was had; wherefoze 
| not with- 
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ſtanding the erroꝛ aſſigned, it was held by all the Juſtices and Ba⸗ 
rons, That the Tryal was god, and aided by the Statute of Jeo- 
fayles. The ſecond Erroz auligned was, Becauſe upon the Venire 
facias is returned ſummonitus eſt, where it ought to have bien At- 
tachiatus eſt, Sed non allocatur, becauſe it was but matter of fozm, 
which thall not be pzejudicial after Uerdig: Mhereupon the 
Judgement was affirmed. 


Howell John verſus Thomas, Trin. 1. Car. Rot. 158, 
in the Exchequer Chamber, 


Rror, in the Exchequer Chamber,ofa Judgement in the Rings 

Bench, in an Ejectione firmx. The Erroz was aſſigned, be⸗ 
cauſe in the Bill the Plaintiff declares; upon a Leaſe fo rhz& 
years, but in the Plea-Roll, whereupon the iTue is joyned, and in 
the Recoꝛd of Niſi prius, it is upon a Leaſe foꝛ fibe years ; ſo the 
Bill and Declaration varies,anddiminution was alleadgedby the 
Plaintict; and by Certiorare the Bill was certified, That it was 
only fo2 thꝛte years 3 And bereupon Erro2 beingatſigned, the De- 
fendant, in the Crit of Erroꝛ, when the Plaintitfalledged diminu 
tion of the Roll. had thereupon another MArit of Certiorare, where⸗ 
by the Bill was certified, wherein he declared upon a Leaſe foꝛ five 
years: Sa it well warrants the Declaration upon the Roll, and 
the Niſi prius; And whichof theſe certificates ſhould be allowed 
was the queſtion ? And it was held by all the Juſtices and Ba⸗ 
rons, That the ſecond Certificate upon the diminution, alledged 
by the Defendant in the Writ of Erroz, ſhould be received 3 fo the 
Bill certificd unon it, is intended the true Bill, foz it warrants 
well the declaration upon the Roll, and the Recozd of Niſi prius 5 
and the other ſhall be intended a finitious Bill, and not the true 
one, and the allegation of diminution by the Pla intitk in the Mrit 
of Erroꝛ, and pꝛoturing a Certifitate, ſhall not top the Defendant, 
without alligning of Errozs to alledge a diminution, and from 
pꝛoturing the true Bill to be certified: So it is where the Plain⸗ 
titf in a Writ of Erxoꝛ alledgeth diminution, and pꝛocures an oꝛi⸗ 
ginal to be certified, which doth not warrant the Judgement. Ik 
in truth there be another Writ-oziginal, which well warrants 
the declaration, the Defendant in the Writ of Erroz, foz affir- 
mance of the Judgement, may well alledge diminution, and have 
a Certiorate tu pꝛoture the true oziginal Writ to be certified ; 
UWbereupon the Judgement was here aifirmed, 


Wolfe verſus Hole. 


v2 Attozny of the Common-Bench bzings an Attach- 
ment of pꝛibiledge againſt Hole, and declares in an Action 


of the Caſe upan an Aſſumpfit, and after Uerdia fo2 the Plaintiff, 


and Judgement, Erro2 was bzought and aſſigned, becauſe there 
MD 2 were 
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were no N upon the imparlante⸗Koll; and now Hen- 
den moved, That this might be amended, and pledges inſerted; 
Foz in the Nifi ptius Roll there the plebges are mentioned, which 
is ſufficient to indute the Cover, and he laid it was but matter of 
fozm, and aided by the Statute of decimo octavo Elizab. Reg. 
cap, 13, after Uerdict, but the Court denyed the amendment: Foz 
although the Jſſue-Roll ſhall be amended by the Jmparlance- 
Roll, becauſe it is pzecedent,yet the Jmparlance-Roll ſhall not be 
amended by the'Jffue-Rofl; being ſubſequent : Alſo the Recozb 
being removed they would not amend tt; foz they laid it was not 
fozm but ſubſtance, Vide Dyer. 288. 18.Ed.4.9. 


Phelps verſus Lane. 


Vol divers of the Kings Subjects, Thy Father is a Thief, Innu- 

do the Plaintiff 3 After Uerdic upon Not guilty, it was mo- 

ved, That this declaration was not god, becauſe it was not al- 

[edged to be fpoken to the Son of the Plaintiff, noꝛ in their pꝛe⸗ 

fence, and the woꝛd lonuendo helpeth not, and of this opinion 

_ the Juſtices 3 Wherefoze it was adjudged fox the Dc- 
1 


Av Fo: that the Defendant ſaid of the Plaintiff in pzeſence 


t. 


Hilton ver ſus Robert Pawle, Hill. 2. Car. rot. 630. 


Reſpaſs, foꝛ the taking a Saddle of the Plaintiffs at Stoke- 
goldingham: Upon Not guilty a ſpetial Uerdic was found, 

viz. That the Pariſh of Hinkley in the County of Leiceſter is, and 
time whereof, &c. was an ancient Recozy and Parith Courch, 
any that the Uillage of Sroke-goldingham is an ancient Uiſlage, 
and partell of the Kecozy of Hinkley afozeſaid 3 and that from tue 
time of Ring Hen. 6. and alwayes after ward untill this pꝛeſent, 
there is and hath bien a Church in the ſaid Uillage of Stoke gol- 
ditrgham, which, during all the (ard time, hath bien uſed and re. 
puted as a Part and that the Inhabitants of Stoke-goldingham 
afozeſard, during all the laid time, have had all parochial Rites 
and Church-watdens, and that the ſaid Uillage of Scoke-golding- 
ham is diſtant from Hinkley about two miles, and if ſuper totam 
materiam in forma prædicta Compertam videbitur Juſliciariis & Cu- 
tiæ hic, That the afozeſaid Uillage of Stoke-goldingham be ſuch a 
Pariſh as by the Statute of 43. Eliz, cap. 2. foz relief of the 
po, is chargeable to the maintaining their own pw2 3 Then 
they lay the Defendant is guilty, to the damage of 7 l. and coſts 
40 S. and if ſuper totam materiam in forma prædicta Compertam 
videbitur Juſticiariis bic, That rhe afozeſaid Uillage of Stoke-gol- 
dingham ſtands thargeable by the Statute afozeſatd, to maintain 
the pz of Hinkley afozeſard 3 Then they ſay that the Defendant is 
not guilty : And upon this Uerdic, being argued at the Barr by 
Athoe 


— — — — — 
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Athoe fo the Plaintiff and Berkley foz the Defendant, the Court 
reſolved and delivered their opinions ſeriatim foꝛ the Plaintick, 
That this is ſuch a Pariſh within the Statute of 43. Eliz. as is 
chargeable oꝛ the relief of the po of Stoke-goldingham, and not foꝛ 
the pw2 of Hinkley 3 Foz being found, That it was a Church in the 
time of Ring Henry the ſixt, & cane & ſemper poſtea reputed fo2 a 
Pariſh, and not in the negative, That it was not a Parilh befoze ; 
Jt map be well intended tobe a Pariſh befoze, a it doth not exclude, 
That it was not befoze time whereof, &c. And although it ſhould 
not de lo intended. yet being found, That it was a Church then, and 
that there were Church-wardens there, it is a Pariſh within the 
Statute, although it be but a reputative Pariſh3 foꝛ being in uſe 
ſo long befoze the Statute, and at the time of the Statute,the Sta⸗ 
tute appoints that the Church-wardens and thꝛie oꝛ four Over⸗ 
ſters of the Poo joyned with them, ſhall, &c. and no Church-war- 
dens of Hinkley are Church-wardens of Stoke-goldingham, and by 


conſequence habe nothing to do there, and the Church-wardens of 


Stoke · goldingham are only to meddle with the Church there, and by 
conſequence with the Pooꝛ of the Pariſh 3 and the Statute hathan 
intention to confine the relief to Parithes then in eſſe, and that eve- 
ry Pariſh ſhould mebdle with his pꝛoper Uillage, and their Beo: 
are to be pꝛobided foꝛ there, and not elſe where; (Uberefoze it was 
adjudged fo2 the Plaintiff, Vide Nicholls caſe. fol. 394. 


Xford verſus Rivert ante pag. 79. Was now moved again, and 


Richardſon, Hutton, and Harvie held their fozmer opinion, 
That the Idue was well enough joyned, foꝛ there is no mention of 
any who devaſtavit in the replication, and neceſſarily it is intends 
ed, That the Mother of the Executoꝛ devaſtavit, foꝛ no other might 
make a devaſtacion ; and the Rejoynder being quod prædicta Ka- 
therina non devaſtavit, & de hoc ponit le ſuper patriam, & querens 
ſimiliter, and being found foz the Defendant quod non devaſtavir, 
the Plaintiff (hall not avoid that Uerdia by ſaying, Thar it is not 
ſhe wn wha devaſtavir, ſo to take exteptions at his own Replicati- 
on; and Hutton ſaid, admitting that no JfTue be joyned, and that 
the Uerbic might not aid it, yet the Judgement ſhall be again 
the Pla int ift, foꝛ his replication is ill foꝛ another cauſe 3 fo2 in the 
Barr the Defendant alledgeth, That lhe had adminiſtration com- 
mit ted unto her durante minore ætate of Rivett the Son of the 
Inteſtate, and that he came of age in 9. Jacobi, and that afterwards 
be refuſed to be Exetutoꝛ, and the adminiſtration was committed 
to Sir Hugh Wirrell 3. Decemb, anno 19. Jacobi, the Plaintiff re- 
plies. That befoze the commifſion of the Adminiſtration tothe ſaid 
Sir Hugh Wirrell, viz. 6. Oftob, 19. Jacobi devaſtavit, which ad- 
mitting it ſhould be intended that Katberina devaſtavit, pet that 
was a devaſtation after Riverr the Exrecutoz came of age (who 
came ot age in 9 Jacobi,andthen the might not be chargeable there- 

with: So the allegation that — 19. Jacobi is ill, and * , 
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fore Judgement ought to be given againſt the Plaintiff, but foz the 


other point Yelverton and my (elf held our fozmer opinion, That 
here is no iſſue, foꝛ intendment will not aid a Replication, and 
being no iſſue, the Uerdic is void, and not aided by any of the Sta- 
tutes of Jeofayles; but by the opinion of the other their Juſtices 
Judgement was given foz the Defendant. 


Weſtley verſus Allen. 


Prohibition was pꝛayed foꝛ Weſtley againſt Allen, to flap a 
A uit in the ſpiritual Court,concerning the Pꝛobate of a Mill 
which was of gods and land, which Mill was alledged to be re- 


voked (and ſo it pzoved) upon a Suit at the common-Law fo the 


land. Upon Ji{ſue of non deviſavit, it was pꝛoved to be abſolute- 
ly revoked in toto, and a non deviſavit found 3 and now the Suit 
is in the ſpiritual Court to pꝛobe it to be a good Till and not re: 
voked. Upon this ſuggeſtion the Court gave day, if cauſe were not 
ſhewn tothe contrary, That a Pꝛohibition ſhould be granted; 
Fo2 the Court held, That if the queſtion had been in the ſpiritual 
Court foꝛ Pꝛobate of a Mill of gods and land, and making an 
Exetutoꝛ, That they ſhouldnot p2oced to pzove the Mill quoad 
the land, but that a ſpectal Pꝛohibition as to the land ſhould be 
granted, 


Morant verſus Cumming. 


Orant Leſſee of the Earl of Hertford again} Camming Ui- 

car of Lirbeck, pzayes a Prohibition to (tay a Suit in the 
ſpiritual Court foz Tythes, becauſe the lands were parcell of the 
Fozeſt of Beare, whereof Ring James was ſeiſed in fee in jure Co- 
ronæ, and he and all his Pꝛedeteſſoꝛs held it diſchargedof payment 
of Tythes, and granted it to the ſaid Earl of Hertford in fte, and fo 
be ought to hold them diſcharged ; And it was doubted whether 
the Patente may have ſuch pꝛiviledge, oꝛ that it be only a pzivi- 
ledge annexed to the Crown during the time that the land was in 
the Crown; but it was granted de bene eſſe, unleſs cauſe were 
ſhewn to the contrary ſuch a day. 


Owen verſus Thomas app Rees, Hillar, 2. Car. rot. 1789. 


Ction Sar Trover of twenty loads of Wheat, dc. Upon Not 
guilty pleaded, anda ſpecial Uerdic, The firſt queſtion was, 
Whether a Leaſe foz the lives by Jndenture, dated the thirtieth 
of Auguſt anno 20. Eliz. habendum a die datus, andletter of Attozny 
made the firſt of September anno 20. Eliz. to make livery, and libe⸗ 
ryis made accozdingly, be a god Leaſe ? becauſe if libery had been 
made the ſame day it bear date,andletter of Attoꝛny had bien in the 
came Died, it had been meerly void. The ſecond — 
| : bat 
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That livery by letter of Attozny ſubſequent be god 3 whether a 
Leaſe being made by a Biſhop foꝛ thꝛte lives, viz. to one fo2 life, 
remainder to a ſecond fo2. life, remainder to à third fo2 life, ſo 
not warranted by the Statute of primo Elz. cap. 4. and the Sur- 
ceiſo2 accepts the rent? Whether this be a gob Leaſe againſt 
the Succelio2 himſeli, who accepted the rent, and ſhall bind him 
during his time, ſo as he cannot enter to avoid it, and make a 
new Leaſe ? Theſe were the points intended, and were argued 
at the Barr, but fo2 a fault in the Leaſe, whereby the Defendant 
flatmed, the matters in Law were not reſolved 3 but Judgement 
was giben fo2 the Plaintiff, without any of the Juſtices opini- 
ons concerning theſe points 3 The faulr was, That the Biſhops 
there uſually by one Leaſe had let thꝛte Manoꝛs, reſerving 321. 
rent yearly, which was found fo be the ancient rent; and the 
Bilhop bere makes a Leaſe habendum to Thomas ap Rees, and 
bis allignes rend2zing to the Biſhop and his Suttelloꝛs the ufu- 
al and accuſtomed yearly rent, and the Rents and Services at 
the dayes and times uſually accuſtomed, and he doth not ſhew 
any rent in certain 3 and betauſe the antient rent of 32 l. had 
been uſually paid, where the theie Manos were let together, 
and not expꝛeſiy reſerbed uvonſthis Leaſe 3 therefoze all the 
Court be!d, That this Leaſe under which rhe defendant claims, 
is a void Leaſe by the Statute to hind the 'Sttcretfio?, and the 
Suctcelloꝛ having entred and made a 25 Leaſe to the Plaintitk, 
if this Leaſe to the Defendant be not in eſle, it ought to be ad⸗ 
judged fo2 the Plaintiff; But in the argument of this Caſe at 
the Barr; Foz? the firſt point a Caſe was cited betwirt Green- 
wood and Tyler in the Kings Benth, Trin. 17. Jacobi rot. 1179. 
where it was adjudged (and afirmed afterwards in the Ex⸗ 
chequer Chamber upon a Wait of Erro2) That if one makes 
a Leaſe fo2 life by Jndenture dated viceſimo die Auguſti, ſecundo 
Edwardi ſexti, habendum, from Mithaelmas following, foꝛ thae 
lives, andlivery is made by the Lefſo2 after Michaelmas: It is 
a god Leaſe by the Indenture (foꝛ it was a Leaſe by 3 ar0» fene 
of the land of the Feme, which ought to inure by the Deed, other⸗ 
wiſe it had not bien god to bind the Feme, fo? it was adjudged 
it bound her) So it ſeemeth a letter of Attozny, being twodayes 
after the Died, is as god as ik it had been made in perſon, 
And fo2 the ſecond point, another Caſc was cited to be adjudged 
in the common-Bench Paſch. quinto Jacobi Rotulo mileſimo qua- 
drageſimo primo betwirt Wheeler and Danby, upon an eſpectal 
Uerdict in an Ejectione firmæ, fo2 an aàtre of land in Mayſe- 
more in the County of Gloceſter, That whereas Richard Bithop 
of Gloceſter was ſeiſed in fee of the (anoz gf Mayſemore, 
whereof this acre is parcel, and by Jndenture octavo Elizabethæ 
Reginz, Demiſed that acre to Jaſper Danby and William Danby, 
babendum, to the ſaid Jaſper, a die datus Indencurz fo2 his life, 
remainder to the ſaid William Danby foz his life — 
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thzir ſhillings two pence by the hear at Bichaelmasand the An. 


nuntiation, and that the ſaid Richard Bilhop of Gloceſter dyed, and 
Godfry late Biſhop of Gloceſter was created Biſhop, and having 
notice that divers Rents of the laid Manoꝛ were due and unpaid, 
commanded J. W. his Bailiff of the laid ano? torecetve the ſaid 
Rents arter, who accozdingly received them, whereof the Rent of 
the ſaid William Danby was among( others paid to the ſaid God- 
fry, not giving notice particularly tothe (aid Biſhop, That the ſaid 
Rent received of the (aid William Danby was the Kent of the ſaid 
William, and that the ſatd Biſhop generally anno quadrageſimo ter- 
tio Regin. Eliz. attepted of all the ſaid Rents by the hand of his 
Bapliff, and found the Statute of primo Elizabethæ, and that the 
ſaid Godfry Biſhop of Gloceſter, primo die Aprilis quadrageſimo 
quarto Elizabethz, demilſed to the ſaid Plaintift the ſaid Acre and 
all Tyths growing thereupon foꝛ one and twenty years ; and that 
the Plaintiff entred and was poſſeſſed untill the Defendant Wil- 
liam Danby ejected him; and upon this Uerdic Judgement was 
fo2 the Defendant, and it was alledgedat the Barr, That it was 
reſolved hereupon, That although the Leaſe be foz life babendum 
2 die datus, yet being found quod Epiſcopus dimiſit, it thall be in- 
tended, That livery was made after the day, and then it was a 
geod Leaſe. Secondly, this acceptance of the rent by the Biſhops 
Succeſſoz, ſhall bind him foz his time, fo as he thall not avoid 
that Leaſe which was other wile voidable, becauſe it is a Leaſe 
of parcell of the Demeſns, and foz twolives, the one after the 
other in remainder : And the Copy of this Recozd was bzought 
me, whereby J ſaw Judgement was given upon this Uerdic foz 
the Defendant, but quzre whether it were foz this cauſe al- 


ledged, oꝛ foꝛ that the Plaintiffs Leaſe was not warranted by the 
Statute of primo Elizabeth. 


Ote a common recovery in a Writ of Entry againſt J. S. foz 
N the Panoꝛ of D. in the County of Buckingham, was endea⸗ 
voured to be dꝛa wn, and ſuffered at the Barr, wherein the Te⸗ 
nant payed aid of the Ring, by reaſon of a warranty in the King 
whereby he warranted that land, and granted to make recompence 
upon Eviction, and this 4 preyer was to be inſtead of a Voncher. 
The warranty being created by fine and recovery dzawn in paper, 
wherein the Tenant vouched the King, and Sir Robert Heath the 
Kings Attozny (by a Warrant as he ſaid from the King) entred 
into the warranty, and pzayed, That the demandant might count, 
and ſo it was dzawn,That the Demandant petit verſus Dominum 
Regem, That land (as the uſual manner of the Counts in com- 
mon recovery is) and that the Attoꝛny of the King vouchethover 
the common vduchee; but this being peruſed by the Court, al- 
though the Attoꝛny ſaid he had warrant foz ſo doing, yet becauſe 
ſuch a courſe bath not been ſeen,no2 any pꝛeſident ſhewn,That ever 
any ſhould count aga inſt the Ring as Voucbee; and this Courſe is 


now 
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now deviſed to bar a remainder expectant upon an Eſtate tail in 
the King (as a Fineby the Ring is ſufficient to bar an Eſtate tapl 
in him and although it is uſed to be levied by the Ring, yet that is 
done by way of render, and not by an immediateUUrit of Covenant, 
therefoze the Court would nat ſuffer this recovery to paſs, fo2 the 
Ring ſhall never render in value upon Voucher, but in ſuch caſe 
they ought to ſue to the Ring by petition to have in value, and not 
by way of Yoxcher.Vid.g. Hen. 5. 3. & 56.25.Ed.3.39. 39. Ed. 3. 11. 


Smith vtrſus the Executors of Poyndreill. 


JRohibicion was granted upon the Statute of viceſimo tertio 
[ Henrici octavi, capite nono, fo2 ſuing foꝛ a Legacy of ten pounds 
in the pzerogative Court, whereas the parties dwell in another 
Diotels, but becauſe the Will was pꝛobed in the ſpiritual Court, 
and the Suit in the lame Court where the pꝛobate was, and there 
Sentence given foz the Legacy 3 and afterwards an Appeal upon 
this Sentence to the Delegates, where it was affirmed,and Coſts 
taxed, and Excommunication upon the Sentence 3 and in all this 
time untill after the Sentence in the Appeal, not any endeavour 
made ta ſtay theſe Suits by the laid Statute 3 therefoze having 
ſo long allowed the Juriſdiction of the ſaid Courts, he came 
now to late to habe a Prohibition, and although a Prohibition was 
befoze granted, becauſe the party had not notice to contradic it, 
yet the Court would not compell the party to appear and plead 
thereto (as is the uſual Courſe in ſuch caſes) but, upon motion, 
granted a coaſultation. | | 


Sir Randolph Crew verſus George Vernon. 


Pon a Petition exhibited by Roger Downs Uite⸗Chamber⸗ 

lain of Cheſter to the King, be referred the confideration 
thereof to the Loꝛd Keeper,calling unto him any of the Juſtices of 
the Benches. who thereupon called Juſtice Jones, Baron Den- 
ham, Juſtice Yelverton, and my ſelf. The ſole queſtion was, Whe- 
ther a Commiſſion ifſuing out of the Court of Cheſter, betwixt 
Sir Randolph Crew (late chief-Juſtice) and George Vernon 
Eſquire (now one of the Barons of the Exchequer) to examine 
Witneſſes in a caſe depending befoze the Chamberlain of Cheſter, 
which was awarded in Þillary Term anno viceſimo ſecundo 
Jacobi, returnable in Eaſter Term following were well ere- 
tuted. The Commiſſioners beginning the examination of their 
Witneſſes upon the 28. day of March anno 1625. being Mon⸗ 
day (which was the day after the demiſe of Ring James) and 
continued in examination of dibers Witneſſes on both ſides 
untill Friday following, at which day and not befoze having 
notice of the demile of the King, they ſurceaſed, and returned 
all what they had done; and _ a motion to the ſaid _ 
02 
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: fo2 the ſuppzelſing of thoſe depaſitions, as examined without war- 


rant, and befoze thoſe who had not any authoꝛity (as was agreed 
by all, That by the demiſe of the King, the Commiſſion was le⸗ 
cally determined without any notice) yet the (aid Roger Downs 
(upon view of pꝛeſidents out of the Court of Wards, where ſuch 
depoſitions taken in that Court remain, within two dayes after 
the Demile of the King, and exception taken foꝛ ſtay of publication, 
yet it was reſolved, Chat they ſhould ſtand and be publithed) and 
upon a certificate from the ſix⸗Clerks in the Chantery, That they 
conceived it might well be done, oꝛdered, That fo2 the moze legali⸗ 
ty ok the pꝛotteding, a new Commiſſton ſhould iſlue to the ancient 
and fozmer Commiſſioners, That they ſhould examine as many of 
the Mitnelles as were alive, reading to them the fozmer depoſi⸗ 
tions and the interrogatoꝛies, and if they affirmed them, then they 
ſhould ſtand, if otherwiſe, they ſhould be luppꝛeſled, and (ich depo⸗ 
ſitions of thoſe which were dead it any) ſhould ſtand, and that they 
ſhould examine any new Mitneſles upon the ſame interrogato- 
21es, but not upon others. pereupon the ſaid George Vernon by pe⸗ 
tition complaining to the Ring, accuſed the laid Roger Downs of 
partiality, and that the Juſtices of Afſiſe joyned with the laid Ro- 
ger Downs in making oꝛders in this cauſe, and thereupon obtained 
another oꝛder under the Rings hand to ſtay the fozmer pzoceedings; 
afterwards the ſaidDowns exhibited a petition totheKRing,ſuggeſt- 
ing that the fozmer petition was (candalous to the Court, and to 
the Juſtices and himſelf; whereupon this matter was referred to 
the examination of the Loꝛd Reeper andthe Juſtites; and ſo upon 
the examination of both petitions, and hearing counſel on both 
parts, the Lozd Keeper and all the laid Juſtices reſolved, and ſo 
certified the Ring, That they concetbed this oꝛder was juſt, and 
great reaſon that the depoſitions ſhould and 3 Foz although le⸗ 
gally the Commiſſion was determined bythe Demiſe of the Ring, 


pet the commitlioners not having notice thereof, and having exa- 


mined tonterning the lame, thepheld that ſuch Witneſſes were 
duly (wo2n,ard ſhould be allowed, eſpecially in a Court of equity, 
where the p2ocieding be jure naturali, and not attoꝛding to the ſtria 
courſe of Law: And they further certified, That no inconvenience 
couldenſue upon ſuch pꝛocerdings befoze notice oftheRings demiſe, 
but if otherwiſe, it would dzaw in queſtion many Tryals by Uer⸗ 
victs of Niſi prius, and Tryals and Attainders upon Goal-delive- 
ries, whereupon divers have been arraigned and erecuted fince the 
Rings demiſe, and befoze notice thereof, a multo fortiori they held 
That the examination of Witneſſes ſhould ſtand ; and they further 
certified, That they appꝛoved of the laid courſe, That the Mitnel⸗ 
ſes ſhould be called, and their fozmer examinations and interroga- 
toꝛies tendzedto ſuch of them as were alive, and to inquire whether 
they appzoved of them, and not to examine them de novo; and of 
the direction to examine the new Witneſſes upon the ſame interro⸗ 
gatozies,andnot upon others, foꝛ then inconvenience might enſue ; 


And 
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And laſtly they humbly deſired, that to recifie the credit of Mr. 
Downs. and the pꝛottedings of the Court, bis Majeſty would be 
pleaſed to revoke His oder of reſtraint, and that this certificate 
now to ve made, might be ſent into the County of Derby to be read 
there, and that the pꝛattedings might be accozding to the fozmer 
oꝛder: Het foꝛ as much as the cauſe was weighty, That upon the 
final hearing and determination thereof, the Court might be al⸗ 
ſiſted by the Juſtices of Atſiſe of the laid County, which is without 
pꝛejudite to the reputation of any of them; and ſo it was certified 
accozd.ngly, Upon this conference the Lozd Keeper pꝛopounded 
this queliion unto us. Ik any Witneſſes examined upon ſuch an 
illegal Commitlion ſhould be perjured, whether they might be pu- 
nilhed by the Statute of quinto Eliz. cap. 9. foz that perjury, and 
we all tonteived they might; fo2 being examined befoze notice of 
the Rings Demile, what they did was legall, as che Books be in 
34. Aſlif. bl. 8. 5. Ed. 4. 12. 32, Hen. 6. 29. 


Stephens ver ſas Potter. 


A Cale depending befoze the Loꝛd Reeper, and agried upon by 
Counſet on both ſides, and ſet down under their hands, was, 
That Mr. Tae ſeiled in fee of the Advowſion of Wotton, by his 
Died let that Advowſton and divers other Lands fo2 years, to 
the Loꝛd Zouch and others, fo2 the payment of his debts, and 
dyedCſeiſcd of the Jnheritance 3 ſome of his Lands being holden 
by Knight-ſervice in capite, and his Son and peir Zouch Tate, 
within age, which was found by office, whereupon the Ring 
granted the waraſhip of body and lands to the ſaid Lefſes, ren- 
dꝛing Rent to the Receiver oz his Deputy within fozty dayes af- 
ter the fealis appointed foꝛ payment, with a clauſe to be void foz 
non - payment, The Rent due at Michaelmas anno 20. Jacobi was 
arter, and in Febzuary 2c. Jacobi the Rent was paid to the Re- 
teiber, and all Kents after duly paid; the Church becomes void 
during the minoꝛity of the Ward, and afterward the King pꝛe⸗ 
ſents to this Church under the great-Seal, and under the Seal 
of the Court of Mards, viz. Potter under the Seal of the Court 
of Wards, as to a Church which appertained to the Ring ra- 
tione minotis ætatis of the ſaid Mard, who firſt obtained inſtitu⸗ 
tion and induction, and afterward Stephens (under the great- 
Seal ) who likewiſe obtained inſtitution and induction, and 
which of theſe were Parſon was the queſtion ? And firſt it was 
agreed, That the King may p2eſent to any Church which he 
bath in right of Mardſhip, either under the gzeat-Seal, oꝛ un- 
der the Seal of the Court of Wards ; but a pꝛeſentation under 
the Scal of the Court of Wards, if be hath not right to pze- 
ſent in right of the TUard, is void, and cannot make an uſurpa- 
tion; becauſe the title to the pzeſentation is void, and ſo no pꝛe⸗ 


ſentation 3 and an inſtirution without pzeſentatron is void, as it 
2 2 is 
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in the tammon⸗Benth, where it was reſolbed accozdingly, That 
a pzeſentation map be under any Seal. Secondly, it was agred, 
That the Leaſe foz years made of the Land and Advowſon under 
the Seal of the Court of Mards, is not abſolutely void by the non- 
payment of the Rent, reſerved upon the ſaid Leaſe foꝛ years, with: 
gut office, becauſe the Rent was payable to the Receiver oz bis 
Deputy, which is matter of fac in pas ; foz there is a difference 
betwixt a Leaſe fo2 years, reſerving rent payable at the Receipt 
al the Extheguer, with ſuch pꝛobiſoes, ut ſupra, and when it is pay- 
able to the Beteiber oꝛ his Deputy: Foz in the firſtcaſe, The pay⸗ 
ment 92 non⸗papment appears by Recozd 3 and therefoze to pꝛobe 
the non-payment there needs no office. But in the laſtcaſe, The 
papment is to be made tothe Receiver oꝛ his Deputy, and that ap⸗ 
pears not of Reco2d, and therefoze the Leaſe not void by the non⸗ 
payment without office: And ſo it was laid was the reſolution in 
the Caſe of Sir Moy le Finch and Throgmorton. The third Dbjec i- 


on was, Admitting the Leaſe made of the Wardſhip to be void foꝛ 


non-payment of the rent without office found, yet, becauſe the 
King bath but a third part of this Adbowſon by the Mardſhip, up⸗ 
on the Statute of triceſimo ſecundo Henrici octavi, againſt Leaſes 
made foz payment of debts, and bath title to pꝛelent to the other 
twa parts by his pꝛerogative, which ought co be under the great 
Seal, ( foz that ſhall have the pze-eminence to be p2eferred in 

rants) under which of theſe Seals it ought to habe been made: 
The kaurth objection was, That fozaſmuch as the p:eſentation 
under the great Seal, and the pzeſentation under the Seal of the 
Caurt of Wards, were both the ſame day; And the pzeſentation 
under the Seal of the Court of Mards doth not mention the fir 
pzeſentation, and revoke it, whether it thall be god? But to theſe 
twolaſt points no opinion was delivered, becauſe the LozdReper 
conceived, fo2 the laſt reaſon, That the pzeſentation under the 
Seal of the Court of Mards was void ; And he eſtabliſhed the 
. with Stephens, the Pꝛeſentæ of the Ring, under the great 
Seal. 
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Sir Edward Peto verſus Pemberton, Mich. 3. Car. rot. 


Humphry Peto, becauſe that Humpbry Peto his Father had 

granted a Rent-charge of ſix pounds thirteen ſhillings four 
pence unto him foꝛ his lite, and foꝛ fozty ſix pounds Rent arrer 
at the Annunciation primo Jacobi, he diſtrained and averred the 
life of the Gzantee : The Plaintiff confeſſeth this grant, but that 
afterward this land ſo charged, deſcended to the ſaid Edward 
Peto, who let it to the ſaid Humphry Pero fo2 fibe hundzed pears, 
primo Aprilis, decimo Jacobi; And that the [aid Humphry Pero 
entred by virtue of the (aid Leaſe foz years, and was poſſeſs, 
Et hoc, &c. The Defendant rejopns, That after this Leaſe, 
and befoze any part of the Rent was arrer, viz, decimo ſexto De- 
cembris, decimo ſexto Jacobi, he ſurrendꝛed dimiſſionem prædictam 
of the laid lands to the laid Edward Pero, qui ad tunc & ibid. 
thereto agrird, & hoc, &c. and hereupon the Plaintiff demur- 
red. F irſt, it was objcced that the pleading of the ſurrender 
dimiſſionis prædictæ, and not of the Tenements, o2 of all bis 
Eſtate therein, was not god, ſed aon allocatur, foz the ſurrender 
of the Leaſe implies all his Eſtate and Intereſt, and ſo it is in- 
tended 3 and although the uſual courſe 1s to plead ſurrender of 
the Eſtate, yet it is all one, and ſo much is implyed. Secondly, 
it was objected, That although he hath pleaded a ſurrender, and 
rbat the Leſſoz agreed thereto, yet becauſe it is not pleaded, 
that the Leſſo2 entred, the Kent which was ſuſpended remains 
yet ſuſpended, until the Lefſo2 enters oz waive the poſſefſion, 
Sed non allocatur; Fo2 when he pleaded, That the Leſſoꝛ agreed 
to the ſurrender, it ſhall be intended that he entred 3 and it is not 
uſual to plead a re-entry upon a ſurrender, no moze than when 
a feoffment is pleaded, to plead livery and ſeiſin thereof, becauſe 
it is to be admitted. Thirdly, foz the matter in Law, When the 
Gꝛantte of a Rent foꝛ life, accepts of a Leaſe fo2 years of part of 
the ſame land, and ſurrenders the ſaid Leaſe, whether the Rent 
remains (uſpendedduring the years, oꝛ be revived pꝛeſently by the 
ſurrender ? Brampſton Serjeant much urged, That it is deter⸗ 
mined during the term foꝛ years; Fo2 if he had granted this Leaſe 
ober, it had paſſed the Rent incluſively: So in this caſe where the 
L eſſex ſurrenders, it is quaſi a Gꝛant unto him of the Term, and 
therefoze the Rent ſhall not be 3 3 but he agreed, if the _ 
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* Replevin the Defendant made conuſance as Baplitf to 
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party who firſt dyetb, cannot afterwards, by any ad, be revived, 


— — 


bad Lien to the Gꝛantie of the Rent upon condition, and the Leſloz 
had entred foꝛ the condition bzoken, oꝛ had recovered in waſte, the 
Rent had bien revived, fo2 the Leaſe is abſolutely determined, 
viceſimo primo Henrici ſeptimi, folio ſeptimo z decimo nono Henrici 
ſexti, tolio quarto, & quadrageſimoquinto; ſeptimo Henrici ſexti, folio 
ſecundo ; but here the Lefſo2 is in by the Leſſee, quaſi by his own 
ad; and therefoze it ſhall not be revived : But all the Court held, 
That the Rent was revived 3 Foz by the ſurrender and agreement 
of the parties, the Leaſe is abſolutely determined and not in Eſſe, 
and none of them can ſay that it is in Eſſe; but a ſtranger who is 
to have benefit thereby may well ſay, that it is in Eſſe as to him ; 
but quoad the Leflo2 and Lelſte, it is determined, and the pofſeffion 
and intereſt is in him without entry 3 Wherefoze it was adjudged 
fo: the Avowant. 


Stanford werſus Cooper, Hill. 2, Car, rot, 2674. 


C Cire facias upon a Judgement in Debt, in Termino Hillarii viceſi- 
mo ſecundo Jacobi againſt one Bill, the Defendant being return- 
ed Terr· tenant, pleads a Statute acknowledged by the ſaid Bill, vi- 
ceſimo ſecundo Januarii, anno vicefimo ſecundo Jacobi, and an Extent 
by virtue of the ſaid Statute 3 And if this Judgement ſhall relate 
to the firſt day of Þillary Term, which was the twentieth of 
January, being the Efſopn dap, oꝛ only to the twenty third of Ja- 
nuary, which was quarto die poſt, was the queſtion 3 Foz if it re- 
lated to the 20. of January, being the Elloyn dap, it is pꝛete⸗ 
dent to the Statute, and all the Court agreed, That the Judge- 
ment ſhall have relation to the Elloyn dap, fo2 in law it is the firſt 
day of the Term, and all legal Aas have relation thereunto, and 
the quarto die poſt is the day of grace till when foꝛ divers purpo- 
ſes no party ſhall be pꝛejudiced foꝛ not appearing, but as to com- 
mon intendment it hath relation to the Elloyn bay, wherefoze be⸗ 
ing upon a Demurrer it was adjudged accoꝛdingly foꝛ the Plain⸗ 
titf, Vid. Dy. 200. & 36 1. tciceſimo quarto Henrici ſexti, folio vice- 
ſimo; viceſimo ſecundo Henrici ſexti, folio ſeptimo. 


Biggot verſus Smyth, in the Exchequer Chamber. 


Pon an eſpecial Uerdic, in the Exchequer, was this Caſe 
| tryed. A man ſeized of Lands in Fe, tonbeys it by feoffinent 
to the uſe of himſelf, and wife, and to the Þeirs of the lurbiboꝛ of 
them. The Þusband afterwards makes a feoffment of this land, 
and dies, the Mike enters, and dies 3 The queſtion was, Whe- 
ther by the Wives entry the Fee ſhall beſt in her ſurviving, ſo as 
her Þþeirs ſhall enjoy it? And it was adjudged that this feoffment 
of the husband hath deſtroyed this future contingent uſe of the 
Fe 3 foꝛ whatſoever cannot accrue at the time of the death of the 


but 
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but is abſolutely extinguiſhed. And a TUrit of Erroꝛ being bzought 
in the Exchequer Chamber befoze the Lozd Keeper and Loꝛd Trea- 
ſurer of England, being both of them Lawyers, and befoze the two 
chief-Juſtices Hide and Richardſon, and befoze Walter chief-Wa- 
ron, this Judgement was this Term affirmed, as the laid chie*- 
Ba ron related unto me. 


Sir Thomas Holt verſus Sambach, Trin. 2. Car. rot. 7 31. 


Eplevin upon demurrer. The caſe was, Sir William Catesby 
A Tenant fo2 life of the Manoꝛ of Lopworth, remainder to Ro- 
bert his Son and heir apparent, and to the Heirs Males of his 
body, remainder to Sir William Catesby and to the peirs Dales of 
his body, re:nainder to the Heirs of the body of the ſaid Robert, re⸗ 
mainder to the right Heirs of the ſaid Sir William Catesby; The 
ſaid Sir William Catesby and Robert (being within age joyn in 
a Died, whereby the laid Sir William Caresby grants, and the ſaid 
Robert confirms to the ſaid Avowant and his peirs an annual 
Kent of ten pounds by the year, payable out of the ſatd Banoz of 
Lopworth, to the ſaid Defendant and his Þeirs at two feaſts, viz. 
at the Annuntiation, and St. Michael, with clauſe of diſtreſs.and 
nomine pœnæ of twenty ſhillings foꝛ ebery Month; Sir William 
Catesby and Robert joyn in a Fine of the ſaid Manoz, to the uſe 
of the ſaid William and his Þeirs, who infeoffeth the Plaintiff 
and dyeth, Robert hath Jflue yet living, the Defendant avows foz 
twenty ſhillings parcel of ſi ve pounds due at Michaelmas, anno 
ſecundo Jcobi, and becauſe two hunbꝛed pounds were due pro no- 
mine pœnæ fo2 two hundzed Months, he avows fo2 fifty pounds 
of this nomine pœnæ: The Defendant ſets fo2th all this matter by 
way of Avowy, except the Nonage and Feotfment to the Plain: 
tiff; and the Plaintiff in bar of the Avowꝛy, ſhe ws the Nonage of 
him who confirmedand pleaded the feoffment and averment of the 
life of the Jfſuc in tayl, Upon this bar to the Avowꝛp, it was de- 
murred and argued at the Barr, and the ſole queſtion was; Mbe⸗ 
ther this debt be liable upon the Feoffrr ? becauſe it was granted 
by Tenant foꝛ life, andconfirmed by him in the remainder in tapl, 
being within age at the time of the G2ant 3 foz it was agreed. if a 
rent be granted hy Tenantfoz life,and confirmed byhim in remain- 
der in tayl. within age, That it is ifſuing out of the Efiate foz life 
only, and mierly a void Geant as to the remainder 3 and if the 
nant fo2 life purchaſe the remainder oꝛ reverſion und dies, it ſh 
not bind the Inherttance 3 And although he had made a Feoffment 
over, bis Feotfie, after his death, ſhould avoid it; but bere,becauſe 
be that made the G2ant- is not only Tenant foꝛ life, but hath a 
remainder in tayl, and afrer that a remainder in fee, the rent is il⸗ 
ſuing out of all his Eltates 3 And although it was void, as again} 
Robert the Son who was next in remainder in tayl, who confirm: 
ed it, yet foꝛ as much as this Eſtate tayl is barred by the Fine, 
an 
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and the limitation thereof to the uſe of him and his peirs who 
granted the Rent, and the Plaintiff being in, as Feoffee to hinj,the 
Court inclined in opinion foꝛ the Abowants right to the Kent; fo? 
the Eſtate tayl being barred, that pꝛibiledge ſhall not extend to the 
Feoffee, fo2 he comes in under all the Eſtates of the Feoffoz, who 
granted the Rent-charge, and therefoze (hall hold it charged; but 
becauſe theAbowzy was foꝛ twenty lhillings parcel of fifty pounds, 
and the fifty pounds was parcel of the two hundꝛed pounds pe- 
nalty, and he did not ſhew, that the reſidue of the penalty was 
diſcharged, therefoze it was held, That the Avowzy was ill, ac⸗ 
cozding to viceſimo Edvardi quarti, folio ſecundo; quadrageſimo 
octavo Edvardi tertii, folio tertio, and ſo without regard to the mat- 
ter in Law it was adjudged fo2 the Plaintiff, upon the inſuffict- 
enty of the Avowꝛy. 


Sir Simon Bennets Caſe. 


Ebt upon an obligation. The defendant in abatement of 
ID the Writ, pleaded that the Plaintiff pus darraigu continuance 
was made a Baronet, and it was thereupon doubted whether the 
Writ ſhould abate, foꝛ that the Statute of anno primo Edvardi ſexti 
capite recites the dignities of Dukes,Carls,Uicounts,Barons, 
Juſtices of both Benches, and Serjeants at Law, but mentions 
not Baronets, whereby it ſemeth it was not a dignity known at 
the making of that Statute, but if it were a dignity then known 
and omitted out of the laid Statute, the Court then held it to be 
out ofthe Statute 3 but it was then doubted by the Court whether, 
if it were a dignity created after the Statute, the ſaid Statute 
ſhould in equity extend thereunto 3 and the Court directed, That 
the Plaintiff ſhould demurr thereunto, and upon argument it 
ſhould be reſolbed3 but tn regard it was only in abatement of the 
Writ, and it would be but a Reſpondes outer though adjudged foꝛ the 
Plaintiff, the Plaintiff thereupon offered to bzing a new oꝛiginal, 
and the Defendant conſented to appear gratis thereto, andplead in 
Barr; and ſo theſe doubts were left undetermined. 


The Lady Chicheſley againſt Thomſon and the Biſhop of Ely, 
Paſch. 2. Car, rot. 302. 


FN Uate impedit to pzeſent to the Church of Wimple, and counts, 

That Sir Thomas Chicheſley was ſeiſed in fee of the Ad⸗ 
vbowſon of the Church of Wimple, as of an Adbowſon in groſs 
and pzeſented Marſhall, and dyed ſeiſed, which deſcended to Sir 
Thomas Chicheſly the pusband of the Plaintiff, who upon the 
twentieth day of March anno octavo Jacobi, by indenture granted 
it to Thomas Eaſt, and to another in f&, to the uſe of the Plain- 
tiff foꝛ her Joynture, and after tothe uſe of himſelf in tayl, and af- 


terwards dyed ſeiſed, the Church becomes void by the yo 4 
arſhall. 
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Marſhall, wherefoꝛe it belonged to her to pꝛeſent: The Biſhop dies, 
pendant the Writ, and the Defendant pleaded thereto, That he 
is Parſona imparſonara of the ſaid Church ex preſentatione Regis, 
and ſhews, That Sir Thomas Chicheſley, the Plaintiffs husband 
died leiſed in fee of the Adbowſon of Wimple, as of an Advowlon 
in groſs, and of the Manoꝛ of Preſton in the County of Cambridge, 
holden of the Ring by Rnight-erbice in capite, and they defcend- 
ed to Thomas Chicheſley, Son and Heir, being of the age of two 
years 3 and that an office was found befoze the Elcheatoꝛ of that 
County by a Writ of diem clauſit extremum, whereby this tenure 
and diſcent were found, whereupon the Ring was ſeiſed, and pze- 
ſented the Defendant, who was inſtituted and inducted abſque 
boc, That the ſaid Thomas Chicheſly granted the ſaid Adbowſon 
to Thomas Eaſt, and the other prout, &c. The Plaintiff ſaith, quod 
non habetur aliquod tale recordium de inquiſitione, and it was there: 
upon de mur red. The firſt exception was taken to the Barr, be- 
cauſe he ſaith that he is Parſona Imparſonara, and doth not ſap, tem- 
pore impetrationis brevis. Sed non allocatur , foꝛ it is inferred by 
the Writ bꝛought againſt him: and if he be Pærſen Imparſonee he- 
foe the Plea pleaded, it ſufficeth,and dibers pꝛeſidents were cited 
in the new books of Entries, fol. 494, 405, 407. to that putpoſe. 
Secondly, it was argued at the Barr, That this replication of 
traverſing the Enquiſition is not god, koꝛ there never ſhall be a 
Travers upon a Travers, but where the Travers in the Barr 
takes from the Plaintiff the liberty of his Action, foz the place oz 
time 02 ſuch like, there the Plaintiff may maintain his Action foz 
the place oꝛ time, and may travers the Jubucement to the Tra- 
vers, and nfds not to joyn with the Defendant in the Travers, 
but at his pleaſure may do the one oz the other; but when the Jn- 
ducement is made and concluded with a Travers ofa Title ſhewn 
by the Plaintiff, there the Plaintiff is enfozced to maintain his 
Title. and not to travers the Jnducement to the trabers, Vid. 10. 
Ed. 4. 3. & 49.12. Ed. 4 6. 2. Ric. 3. Title Iſſue 121.Dyer 109. and of this 
opinion was the whole Court. Thirdly, it was reſolved, That foz 
as much as twoTitles are tompꝛiſed in the Barr fozthe Ring,viz. 
the dying ſeiſed to the Heir within age, and the tenure in Cht- 
valry, whereby the Mardſhip is veſted in the Ring, and a Title 
to pꝛeſent without office, That therefoze in the replication they 
both ought to be anſwered, and it is not ſufficient to trabers the 
Enquiſition; but the allo ought to have anſwered to the Tenure, 
and to the deſcent alledged of the Yanoz, if the Defendant had 
relyed upon them 3 but becauſe the Defendant dtd not rely upon 
them, but made them indutements to the travers of the Gzanr, 
which is the Plaintiffs Title,that Title ought tobe maintained, 
and not to travers the Jnducements to that Travers; Wherefoze 
fo2 theſe cauſes it was adjudged fo2 the Defendant, Vid, 37. Hen. 
6. 6. 24. Ed. 3. 27. 46. Ed, 3. 25. 40.Ed-3.11-9.Hen.5.37. 


O Johns 
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Johns weyſss Rowe. 


7. Ote, That upon a Commiſſion to Juſſite Jones, Juſtice Whir- 
Noc, Juſtite Yelverron, and my ſelf, and to four other Doctozs 
of Law, in an appeal of Adminiſtration committed by Sir Henry 
Martyn to Anne Row, Nirte to Elizabeth Johns late the Wife of Ro- 
ger Johns; The husband appealed, pꝛetending that of right it be⸗ 
longed unto him, and not to any of his Wibes Kindꝛed; and being 
diders times debated, as well by common Lawyers, as by Dortozs 
of the Civil Law, it was reſolved by Jones, Whitlock,andYelverton, 
That of right, the Adminiſtration ought to be committed to the 
ÞusSband, and not to any of the TUtives Rindzed, by the Statute of 
31. Ed. 3. cap. 11.48 to the moſt faithful friend; foz as it belongeth 
unto the Wife upon the Þusbands dying inteſtate, ſo it belong- 
eth moze pzoperly unto the Þusband upon the Wives dying in⸗ 
teſtate 3 but they agreed, That the Statute of 21.Hen.8. doth not 
extendtocompell the husband to take Adminiſtration, foꝛ that is a 
penal Law, and extends only to the Wife and Rindzed, and not by 
equity to be extended to the us band; and foꝛ their opinion they re⸗ 
tyed upon Coke lib. 4. fol. 5 1. Andrew Ognels Cafe, That the Admi⸗ 
niſtration of the gedds of the tte belongeth in right unto the 
pusband; but J dotthted thereof, and was of a contrary opinion: 
Foꝛ the (aid Beokdothnot give anyreaſon, noꝛ thew any authozity 
to maintain it, andtnteaſon,the Þusband is not to have it de jure, 
but it is in the power ol the Oꝛdinary tocommit the Adminiſtrati⸗ 
on unto him, oꝛ to the Wibes Rindzed 3 fo if he ought to have it de 
jure, he would never ſuffer the Wife to make any Mill foz the ad⸗ 
vancementofthe Chrldzen by another pusband, oꝛ foꝛ her Rindzed 3 
and the Mile without the Þusbands afſent cannot make a Teſta⸗ 
ment, but by his affent the may make him Exetutoꝛ foꝛ things in 
Action, as debts, oz des biens aſport befoze the Covercure 3 ſo it is 
his default if ſhe dies inteſtate: Allo the Wife is to be intended to 
be advanced by her Þusband, and to have by the cuſtome cacionabi- 
lem partem bonorum; therefoze he is not in ſuch degree as his Wife, 
and he is not de jure to habe the Adminiſtration: but the Oꝛdinary 
may commit it unto him if he pleaſe, oz he may refuſe 3 and no ap⸗ 
peal lies if theAdminiſtration'be not committeduntohim;Foz it is 
mterly at the Oꝛdinaries diſcretion; and ot this opinion were the 
Civiltans 3 but afterwards, the laid thꝛie Juſtices, in my abſence, 
reſolved fo2 the Plaintiff, Vid. 4. Hen. 6. 31. 12. Hen.7.24. Coke 
lib. 9. fol. 3 8. 34.H.6.14. 27.H 8.26. 39.H 6.27. 18.Ed.q.11. 


Sir William Cray ford verſus Sir Robert Cray ford, Executor of 
William Cray ford, Hillar. 2. Car. rot. 2418. 


8. 68 — the Teſtatoꝛ tobenanted with the Plaintiff, 
That the anoꝛ of Ridgway which he aſſured unto the * 
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tiff upon his marriage, was of the value of the hundꝛed pounds 
yearly be ſaith, that in truth, it is but of the yearly value of 2501, 
The Defendant pleaded, That the laid Mano was of the value 
of 300 l. yearly at the time of making the ſaid Indenture, ſecun- 
dum formam & eſſectum Indenturæ prædictæ, and upon this they 
were at iſſue, and the Jury find an eſpecial Uerdic,viz.the Inden⸗ 
ture verbatim, as the Plaintiff detlareth, wherein the Teſtatoꝛ 
tobenanted to ſtand ſeiſed of that Manoꝛ, in tonſideration of mar- 
riage, to the uſe of the Plaintiff, and the Þeirs of his body, and 
tobenants, That he was ſeiſed of the laid Panoz at the date of the 
ſaid Indenture, of a lawful Eſtate in fee, notwithſtanding any ac 
done by him oꝛ any of his Anteſtoꝛs 3 And that no reverfton oꝛ re⸗ 
mainder was in the Ring o2any other 3 And that the (aid Mano? 
was then of the annual value of 300 l. per annum; And that the 
Plaintiff and his Þeirs hall enjoy it actoꝛding to the limitations 
diſcharged, and ſaved harmleſs from all incumbzances made by 
him oꝛ any of his Ante ſtoꝛs: And further they found, That this 
anoꝛ was but of the value of 260 l. per an. at the time of the ſaid 
Indenture, and no moꝛe, and that the Teſtatoꝛ had not done any 
act to impair the ſaid value; And if ſuper totam materiam, &c. So 
the ſole queſtion was, Whether this Covenant fo2 the value de- 
pends upon the firſt part of the Covenant, That notwithſtanding 
any Act made by the Teſtator or his Anceſtors, oz if it were an abſq: 
[ute and diſtina Covenant of it ſelf ? And upon the firſt argument 
the Court reſolved, That it was an abſolute and vifting Cove- 
nant, and had no dependance upon the firft part or the Covenant, 
Vide 27. Hen. 8. 29. 7. & &. Eliz. Dy. 240. 


Sands verſus T revilian. 


Rror ofa Judgement in the Common-Bench in debt, where the 
| Plaintiff ſued the Defendant, becauſeheretained him being 
an Attoꝛny in the Common-Bench, to pꝛoletute ſuch a Suit in 
that Count betwirt one Simms and Worlich and beſigned him tobe 
Attozny fozWorlich,andagried to pay him his fes, and ſheweth that 
be [aid out ſo much in that Suit foz Worlich and that the Deken⸗ 
dant bad not paid him. After Uerdic, upon Nil debet pleaded, it 
was found fo2 the Plaintiff, and Judgement given. The Erroꝛ 
alligned was, That an Aaion of debt lies not 3 foꝛ the Dekendant 
is but a Solititoꝛ, and there is not any tonſibt ration. And it is 
maintenance in him toſolicite Suits, 32.Hen, 6.25. 21.Hen.6.16. 
Setondly, although the Defendant be ſuable foz this retainer, yet 
it ought to bein an Anton upon the Caſe, in an Aſſumpſit, and not 
in Debt; Fo2 there is not any contrac betwirt them: And con- 
cerning this point the Court doubted, and would adviſe thereof, 
Ecadjurnatur, Vide Bradford and Woodhouſes Cale, Hillary decimo 
ſexto Jacobiin Banco Regis rot. 416. Vide poſtea pag, 193. 
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Mynn verſs Coughton and his Wife. 


II ON upon the Caſe, Mhereas the Plain- 
titf had recovered a debt of thirty pounds againſt 
I. D. and did thereupon ſue fozth a Capias ad ſatis- 
fſccciendum, and delivered it to the Sheriff of the 
County of Cambridge, who had arreſted and taken 
him in erecution by vertue of the ſaid Writ, That 

the Defendants had reſcued him out of the laid Execution, by 
means whereof he went at large, and cannot ſinte be found, fo as 
the Plaintiff is defrauded of his Execution. Upon Uerdic found 
fo: the Plaintiff, it was mobedin arreſt of Judgement, That an 
Action upon the Caſe lies hot againſt the Defendant foz this 
Reſceus by the Plaintiff, who retobered But his temedy is againſt 
the Sher ift in debt oꝛ Action upon the Caſe, and the Sheriff ought 
to habe this Acton againſt the Reſcouſſoꝛs, foz there is not any 
reaſon the Defendants ſhould be twice puniſhed, as they (hatuld if 
the Plaintiff ſhould maintain this Attion 1 them, and Hut- 
ton and Yelverron were of that opinion, but Richardſon chiek⸗ 
Juſtite, Harvie and my ſelf held, That the Action well lies fo2 the 
Plaintiff ; foꝛ be is the party who hath the loſs, and to whom the 
injury was done, wherefoze in reaſon he ought to habe the Anion, 
and not be infoꝛted to ſue the Sheriff; fo perhaps the Sheriff is 
dead, and then no Au ion lies againſt his Exetutoꝛs, wherefoze it 
is jull that the Plaintiff ſhould take his election 3 and if be recover, 
the parties may plead it if they be ſued by the Sheriff, ſo as there 
is not any danger of being double charged; Mherekoze it was ad- 


Judged foz the Plaintiff. 
Iſeham werſw Mortice. 
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Jectione fitmæ by the Plaintiff Leſlie of the Earl of Kent 
_, againſt the Defendant, Tenant to the Earl of Pembrook. 
Upon evidence at the Barr, it was held by all the Juſtices, 
whereas Edward Earl of Salop was Tenant fo2 life of the 
Hanoꝛ of Alveton in the County of Stafford, Remainder to 
Grace Lady Candiſh his Siſter of two parts thereof in th:t& 


parts to be devided fo2 life, - 3 Remainder of the third part 
8 to 
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to the ſaid Grace ànd the heirs Hales of her body, the Kemainder 
over, &c. and ſhe by Indenture inrolled, bargained and ſold to the 
ſaid Edward all her moity⸗part and purparty of the laid Manoꝛ, 
and Covenants to ſucfer a recovery fo2 further aſſurante, which 
is had acco2zdingly and Grace made the Uoucher 3 Firſt, That this 
was a god recovery of the intire third part, and not of the moity 
of the third part, as it was ſtrongly urged at the Barr, it ſhould 
be. Setondly, That ik one hath intereſt only in the third part of a 
MYanoz, and ſuffers a recovery of the moity of the Manoꝛ, it is 
cod foꝛ the third part, Thirdly, That where one makes a Leaſe 
foꝛ years of land by Jndenture, and hath nothing in the land, and 
afterward purchaſeth the land and aliens it; although it be a god 
Leaſe fo years by Eſtoppel againſt him and his Aliente by way of 
pleading, and ſhall bind them; yet it thall not bind the Jury, but 
they may find the truth; and ik they find the truth, the Court 
thall adjudge it to be a void Leaſe. F ourthly, Chat where bargainte 
by Indenture, after the enſealing of the Jndenture and befoze the 
inrollment, lets the ſame land foz years, and afterwards the In⸗ 
denture is inrolled within the {tr Months; yet the Leaſe is void, 
and the relation of the inrollment ſhall not make it god. Fifthly, 
That where one is Leſſer foꝛ years, and aſſigns over his Leaſe in 
truſt foꝛ himſelf, and afterwards purchaleth the Jnberitance, and 
occupies the land, and then levies a Fine with pꝛocla mation, and 
the Trull doth not claim his Leaſe within the five years; this 
Fine and non-claim ſhall bar the intereſt of the Cruſttr, foꝛ he who 
levied the Fine hath the polſefſton by reaſon of the Truſt, and this 
Truſt is included in the Fine, and the Cruſtee not making claim, 
his intereſt is barred thereby. Sixthly, That where one by Jn- 
denture, in confideration of money, bargaineth and ſelleth, demi⸗ 
ſeth and granteth land foz years, and the next day after by Inden- 
ture retiting that grant and demiſe, grants the reverſton to di- 
vers uſes, the Lell atturns, it is a god grant of the reverſion, 
although there were not any p2of, that the Bargain entred befoze 
this grant of the reberſton, o2 that the Bargaino2 waived the 
poſſeſſion 3 Foꝛ the Lell ſhall be adjudged in acual poſſeiſion 
by the Statute of viceſimo ſeptimo Henrici octavi of uſes, and 
the reverſion is immediately divided from the poſeſſion, and be 
bath a god reverſion 3 but tn caſe of a Leaſe foz years at the 
common-Law, until! the Lell enters, oz the Lefſoz waive the 


pofſefſton, the reberſion is not dibided, noꝛ paſſeth by the wozds of 
grant of a reverſion. 


Eaton verſus Ayloft and his Wife. 


Rohibition was p2ayed, becauſe they ſued in Court⸗Chꝛiſtian 
fo2 defamation, and ſpeaking theſe woꝛds of the Plaintiff, He 
was a Cuckold and a Wittal, which is worſe than a Cuckold, and 
char Ayleſworth had lain with Aylofſs Wife; andfo2 theſe defama- 


toꝛy 
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tozy woꝛds he ſued there; and becauſe it was alledged, That foz 
theſe wozds, being but woꝛds of ſpli#n, Prohibitions had bin uſu- 
ally granted, day was thereupon giben untill this Term, to ſhew 
cauſe why a Prohibition ſhould not be granted, and divers pꝛeſi⸗ 
dents were ſye wn, That fox calling one Cuckold d TWAboze, Pro- 
hibitions ha be bien granted; But now upon adbiſement all the 
Court agreed, That no Prohibition ſhould be granted, but that the 
ſpiritual Court ſhould have Juriſdiction thereof: Foz although 
they held, That there ought not to have bien any Suit faz the 
firſt woꝛds, they being — — pet being toupled with a parti⸗ 
cular, ſhe wing that the Wife tommitted luch an offence with ſuch 
a partitular perſon, they be not now general woꝛds of ſpleen in 
common and uſual diſtourſe and parlante; but they held it was 
ſach a defamation as one is ſuable foe in the ſpiritual Court, 
whereupon the Probibition was denyed: Browalow chief Pꝛotho⸗ 
notary pzoduced ſeberal pꝛeſidents, where Probibitions had bien 
granted to ſtay Suits/foz ſuch words, viz. Trin. decimo quinto Ja- 
cobi, rot. 2260. Purcas verſas Birrell 3 Fox that he was pꝛeſented at 
ſeveral enqueſts within his Parish loꝛ being a Dꝛunkard and a 
Barretoꝛ. And Paſch. ſexto Jacobi ror. 397. Prohibition to tap a 
Suit fo2 calling a Parſon Hedg-Prieſt, Mich. viceſimo primo Ja- 
cobi. Barker verſus Paſmore : She is aQuean and a Tainted Quean, 
P rohibition granted. : 


F 
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Farrington verſus Keymer. 


mo tertio Henrici octavi, capite quarto,foz ſelling Beer at another 
pꝛice than is thereby appointed, which is, That the Dffendoz 
thall fozfeit ſir ſhillings foꝛ every Barrel, &c. the one moity to 
the King, the other to the party, who will ſue in any of the Rings 
Courts by action of Debt, &c. After Uerdict at Norfolk Aſſiſes, 
Not guilty, and found foz the Plaintif, it was mobed in ar- 

reſt of Judgement, That this Jnfozmation was not maintaina- 
ble in this Court, foz the Statute of viceſimo primo Jacobi, capite 
quarto, appoints, That Infozmations ſhall be befoze the Juſtices 
of peace fo2 ſuch matters whereof they habe power to inquire, and 
not in the Courts at Weſtminſter ; and ſo the Statute being in the 
negative, the Jnfozmation is not here allowable but all the 
Juſtices reſolved (abſente Harvey) That this Jnfozmation was 
well bꝛought in this Court. Foꝛ the firſt, it was held, That the 
Statute of viceſimo tertio Henrici octavi, which gives the fozfeiture 
to be recovered in Courts, where nopzotection, Efſopn, &c. is al- 
lowable, extendsonly to the Cours at Weſtminſter, and not toany 
other inferiour Court,althoughWeſtminſter be not named; Foz an 
inferiour Court cannot allow pzotecions, 02 gager de ley, and there⸗ 
foe it cannot be ſuedbefoze the Juſtices of peace, oz Oer and Ter- 
miner, as in Gregories Caſe, Coke lib. 6. fol. 19. & Dy. 236. Se⸗ 
condly, it was reſolved, That the Statute of viceſimo primo Ja- 
cobi makes not any nem Law to inable the Juſtices of peace to 
meddle with Infozmations, which were not befoze appointed by 
the Statutes to be inquired of befoze them, and to be ſued by 
Infozmations, but only appoints, That where Infozmations 
may be bzought befoze them, oz in the Courts of Weſtminſter at 
their election 3 there they ſhall be bzought in the Seſſions befoze 
the Juſtices of the peace, oꝛ of 0yer and Terminer in the Counties 
where the offence was committed, and that fo2 the eaſe of the 
Subjects, who be Defendants. Thirdly, they all ſaid, that the 
p2incipal doubt in this Caſe was, whether the Statute of criceſi- 
mo tertio Henrici octavi, capite decimo ( which appoints that 
Juſtices of peace may inquire among other Statutes, of and 
upon the Statutes of victuals, Uinualexs, Jnholders, &c. ) 
extends to give them authozity to receive Jnfozmations 
upon 


4. Laren againſt the Defendant, upon the Statute of viceſi- 
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upon the Statute of viceſi mo tertio Henrici octavi capite quatto: and 
if Bꝛe wers ſhall be laid Utctualers within this Statute ? And it 
was reſolved, That they ſhould not; foꝛ this Statute of viceſimo 
tertio Henrici octavi is not pꝛoperly again(t Bꝛewers, who are but 
obliquely puniſhed within that Statute, and the wozds Victuals 
and ViRuatlers are pꝛoperly to be applyed and extended againſt the 
Ale-houſe-keepers, who ſell by retail and keep not the Afiſe, and 
who by the perview of the Statutes were inquirable befoze 
Juſtices of peace, as the Statutes of 23. Ed. 3. cap. 6. and of 
12. Ric. 2. andother expꝛeſs Statutes are; but Juſtices of peace, 
and oyer and Terminer are not to enquire concerning this Statute, 
which is ſuable in the Courts of Weſtminſter only; Wherefoze foz 
this cauſe it was adjudged foꝛ the Plaintiff, 


Norton verſus Fermer. 


Pen was granted toſtaya Suit foz tythe of wod, upon 

ſurmiſe that the wed was ſpent in bis bouſe foz firing, and 
ſhews that the cuſtome in the ſame Partilh is, That the Owners 
of any houſe and [and in the ſaid Pariſh, who pay tythes to the 
Parſon, ought not to pay tythes of wood ſpent foz fewell in their 
bouſes 3 and Jflue being upon this cuſtome, it was found foz the 
Defendant, and moved in arreſt of Judgement, That although it 
be found there be noſuch cuſtome,yet he ought not to pay tythes foz 
wed ſpent in his houſe, noꝛ foz fencing ſtuff fo? hedges, but per le- 
gem terræ ought ro be diſtharged ot them; but the Court reſolved, 
That it is not de jure per legem terrz that any be diſcharged of 
them; foz it is uſual in Pꝛohibitions to alledge cuſtomes, as foz 
Þartb-penny, o2 by reaſon o? other lands whereof he pays tythes, 
That he is diſchargedof that tythe, but not to alledge, That per 
legem terrz he is diſcharged, and the Plaintiff here baving alledg- 
ed a cuſtome, and being found againſt him, it was adjudged fox 
the Defendant, That conſultation ſhould be granted, 


Iſabel Peels Caſe. 


miſſioners, fo2 that it was by Articles in that Court objece) 
againſt her, That the was aiding and aſſiſtant to Sir H. in 
the years 1622. 1623. untill September 1624. to habe familiar 
acquaintance with the Uitounteſſe Pubeck, with whom he tom⸗ 
mitted adultery, and that the was chiel Agent foꝛ their meetings at 
unſeaſonable times, by and thꝛougb her pꝛibate Lodgings and 
paſſages. by means whereof they tok their oppoztunities to com- 
mit adultery,fo2 which offence the was by the laid Commiſſioners 
upon the ſeventh day of Febꝛuary anno Domini 1527. ſentented to 
he guilty of Bawdzy and Lenocyme, and fined two hundzed 


pounds to the Rings uſe, and injoyned to make ſuch a penitential 
P acknow- 


PR. was pꝛayed by her — the Eccleſtaſtical Com- 
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acknowledgement in the Savoy Church as the ſaidCommiſſioners 


ſhould appoint, and to be impꝛiſoned untill the found Sureties foꝛ 
the perfozmance of all this Sentence 3 and fo2 this cauſe the pzay- 
ed a Prohibition; Foz that by the general Pardon in anno viceſimo 
primo Jacobi ſhe was pardoned foz theſe offences committed in the 
years 1622. 1623. unto September 1624. and ſhe averrs, That 
the is not guilty of any offence ſince that time 3 whereupon the 
Court granted a Prohibition; foz although the time after the Par⸗ 
don is mentioned in the Sentence, yet it was fo? offences be- 
foe the Pardon, and ſo it ſtands well with the Sentence, and 
the averment makes it material: admitting allo that part of the 
offences were committed after the tune mentioned in the Pardon, 
yet the Fine being intire, and both the time befoze and after the 
Pardon involved together, Juſtice Hutton tonteibed that a Prohi- 
birion ought to be granted; and foz this reaſon alſo, becauſe the 
is ſentenced to be impꝛiſoned untill ſhe find Sureties to perfozm 
the whole oꝛder, which is got warrantable : Foz although by the 
Statute of primo Elizabethæ Reginæ, capite primo, the high Com- 
miſſioners may aſſeſs Fines. oꝛ award impꝛiſonment fo2 an of- 
fence. yet they tan neither commit any to pziſon foꝛ the Fine, noꝛ 
untill the parties find Sureties fo2 the perfozmance of their oz: 
ders; but they ought to certifie the Fine into the Exchequer, 8c. 
And Hutton further ſaid, it had been ruled in this Court, That 
Suits fo2 Adultery (unleſs ſuch only as were exoꝛbitant and no⸗ 
toꝛious) ought to be bzought hefoze the Oꝛdinary in his ſpiritual 
Court; neither doth a Suit foꝛ Alimony in the high Commiſſion 
Court lie, foꝛ the Commiſſion is grounded upon the Statute 3 and 
if they get Commiſſions of and fo2 other offences, then the Sta- 
tute appoints, they have no ſufficient ground fo2 their p2octed- 
ings, and ſeveral caſes were cited to that purpoſe, viz. Paſch. 
octavo Jacobi Regis, Doctor Conwards Caſe, who being ſued bekoꝛe 
the high⸗Commillioners fo2 his Wives adultery, and foꝛ being 
Pandoꝛ unto her, a Prohibition was granted; And Condies Caſe 
of Canterbury, who being ſued befoze the high-Commiſſioners 
upon the election of a Clerk, a Prohibition was granted, becauſe 
they have not any Juriſdiction foz ſuch matters: And one Ba- 
lams Caſe, Suit being befoze them foꝛ Battery, a Prohibition was 
granted, foꝛ it is noſuch offence which the Statute intends to be 
there ſuable 3 whereupon in the pꝛintipal Caſe a Prohibition was 
granted after divers dayes debating, and chiefly upon the Par- 
don, becauſe it was not any of the offences excepted therein. Note 
alſo, That Elizabeth Aſh had à Prohibition upon the ſame Sur- 
miſe, being joyned in the lame Sentence, 


Denns 
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Denns Caſe. 


he caſe was thus, Thomas Denn be ing ſeiſed of certain lands 
in fer, and poſſefſedof divers gods, deviſed the lame foꝛ the 
payment of his debts and legacies, and they being paid, the reſi⸗ 
due and ſurplus thereof, to his Mike, who he made his ſole Exe⸗ 
tutrix, and dyed, and his Wife furviving bim, alſo dyed befoze 
pꝛobate on any election, The Bꝛothers and Siſters of the woman 
laboured to get Admintftration cum teſtamento annexo, The 
Plaintiff who was Bꝛother and heir to Thomas Denn, ſuggeſting 
that the Mill was revoked, and that however the ſpiritual Court 
had no conuſance of the pꝛobate of Wills concerning lands, they 
not being teſtimentary, pꝛayed a pꝛahibition which was granted, 
foz when the queſtion is, whether a Mill made of Lands and Gods 
be revoked, it is pꝛoperly tryable at the common-Law, but if the 
queſtion be, whether a Will of Goods only be revoked, it is p2o- 
perly tryable in the ſpiritual Court; fo2 they having conuſance 
of the p:incipal matter, thall try alſo the fAccefſoztes 3 and it was 
ſaidat the Barr, That they in the ſpiritual Court will deny the 
plea of rhe revocation of a U ill, oꝛ at leaſt wiſe, will infazce to 
pꝛobe it by ſuch Mitneſſes, as are not to be excepted againſt in 
their Law, as Servants, oꝛ Rindzed, o2 Legatoꝛies, and yet thoſe 
Witneſſes are allowable at the common-Law 3 and being p2ayed 
that the pꝛobibition might be granted to extend only quoad rhe 
lands, it was denyed and was granted generally foz both; fo: 
when it is one intire Will of Lands and Goods, and the allega- 
tion is to revoke it intirely, it thall not be diſ-joyned in the Prohi- 
bition; but if one make ſeveral Mills, one of his Land, another 
of his Gods, and revocation is alledged of both, there a Prohibiti 
on ſhall be granted foꝛ the one, and denyed fo? the other. 


Brown vtrſus Hancock. 


Sſumpfit. After verdig foz the Plaintiff, it was moved in 

arreſt of Judgement, That the pꝛomiſe is alledged to be 
made beyond the time limited in the Statute of 21. Jacobi, and 
the Action is not bzought within the time limited thereby; and 
all the Court held, if it appears ſo by the Plaintitts own thew- 
ing, That the Action is not bzought within the time limited by 
the Statute, the Plaintiff cannot maintain his Ac ion, but 
Judgement ſhall be given againſt him; oz if the contra in the 
Aſſumpſit oꝛ Debt be alledged to be within the time limited by 
the Statute 3 and upon non deber g2 non Atlumpſir pleaded, it 
appears upon the evidence, That the Aſſumpſic oz Contrag was 
beyond the time limited, the Action lpes not, and the Deken⸗ 
dant (ſhall rake advantage thereof, if it be ſpetially found by the 


Jury, foz the Statute is in the negative, That be thall not 
D 2 maintain 
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maintain ſuch an action but within the time limited by the Sta- 
tute 3 But in the pꝛintipal Caſe it appeared upon the view of the 
Record, that the Action was bzought within the time limited; 
And therefoze it was adjudged foz the Plaintiff, 


— — 
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Homes verſas Savill. 


9. Sſampſit. Whereas divers reckonings and attompts were be- 

: A twien the Plaintiff and Defendant, and at ſuch a dap, year, 
and plate, they inſi nul compuraverunt fozall Debts, Reckonings, 
and Demands, and the Defendant upon the ſaid accompt was 
found to be the ſumm of 20 l. in arreer unto the Plaintiff in conſt: 
beration whereof he p2omilſed to pay unto the Plaintiff the ſaid 
Debt, &c, That the Defendant licer ſæpius requiſitus had not paid 
per quod actio ei accrevit, &c. The Defendant pleaded non Aſſumpſir, 
and it was found againſt him; and it was moved in arreſt of 
judgement, That this Action is not maintainable; foz he ought 
to have ſpecified the particular matter and cauſes, viz. pro Mer- 
cimoniis vendit's, 02 otherwiſe, wherefoze he ſhould have an ac- 
compt, otherwiſe it lies not; But the whole Court delivered their 
opinions to the contrary, That foz.as much as the accompt map 
be foꝛ divers cauſes, and ſeveral matters and things map be in⸗ 
cluded and compaiſed therein, which in pede compori is reduced to 
a (umun-certain, wherein it certainly appears he remains and 
ſtands indebted 3 it is a ſufficient ground to maintain the Action, 
without expꝛeſling the particulars foꝛ which they accompred. foz 
poof whereof divers pꝛeſidents were pꝛoduted where ſuch Aa ions 
bzought have lien adjudged god 3 Whereupon Judgement was 
given fo2 the Plaintiff, 


Taylor verſus Page, 


10. Ccompt. Upon reteit of divers ſumms, the Defendant plea- 
ded 2unques ſon Receiver, and found againſt hin; And, being 
adjudged to account befoze auditoꝛs, he pleaded, That after rhe re- 
teit, and befoze the Action bzought, he had put himſelf in arbitri⸗ 
ment fo2 all Treſpaſſes, Debts, Accounts and Actions, &c. who 
arbitrated, That he ſhould pay 101, only in diſcharge of all Trec: 
paſſes, Debts, Accounts and Actions, which he paid attoꝛdingly, 
whereupon it was demurred, and without argument adjudged foz 
the Plaintiff 3 Foz this arbitriment befoze the Action ought to 
have been pleaded in barr of the Action; which being omitted, he 
bath loft the advantage theacof, and ſhall never plead it befoze the 
Auditozs 3 Mhereupon it was adjudged koz the Plaintiff. Vid. 
22, Hen. 6. 55. 1. Ed. 5. 2. 21. Hen. 7. 31. 


Poſt 


FFF TALE LA ALAN ITT TAAACALEE 


Poſt I erminum Trinitatis, anno quarto 
Caroli Regis. 


— — 
—— 


Hugh Pine Eſq; his Caſe. 


Ne William Collier, attending the ſaid Mr, Pine at his houſe 

in the Country, was demanded of him, Mhether he had 

ſen the Ring at Hinton, oz no? whereunto Collier anſwered, 
That he had ſen the Ring there. Mr. Pine thereto replyed, Then 
haſt thou ſfen as unwiſe a Ring as ever was, and ſo governed 
as never Ring was 3 Fo2 be is carryed as a man would carry a 
child with an Apple: Therefoze J, and divers moze, did refuſe 
to do dur duties unto him. After which words ſpoken, the ſaid 
VF lliem collier, meeting with Richard Collier his brother, asked him, 
Whether the Ring were not a wiſe Ring ? who anſwered, Bes, pe 
was a wiſe and temperate Ring. After which, at another time, 
Monnſier S abix a being at Mr, Pawletts houſe at Hinton, Mr. Pine asked 
Collier, TUbether the Ring was there oz no; who anſwered, That 
be heard he was : whereunto Mr. Pine replyed, That be could 
habe had him at his houſe, if he would, as well as Mr. Pawlett. 
At another time one George Morley, a Lock- ſmith, being at Mr, Pines 
houſe, he asked him, Mhat news:? whereunto he anſwered, That 
be heard the Ring was at Mr. Pawletts at Hinton: Then Mr. Pine 
ſaid, That is nothing; Fo2 J might have had him at my houſe, 
as well as Pr. Pawlett; foz he is to be carryed any whither : 
And then Mr. Pine ſaid aloud, Befoze God, he is no moze fit to be 
King than Hickwright. This Hickwright was an old {imple fellow, 
who was then Mr. Pines Shepheard. 

Theſe words being thus proved by William Colier and George 
Morley, all the Judges were commanded to aſſemble themſelves, to 
conſider and reſolve what offence the ſpeaking of thoſe words were: 
W hereupon Sir Nicholas Hide, chiet-Juſtice of the Kings Bench, Sir 
Thomas Richardſon, chief Juſtice of the Common-Bench, Sir John 
VI alter, chief Baron of the Exchequer, Sir YYilliam 7 ones, one of the 
Juſtices of the Kings-Bench, Sir Henry Telwerton, one of the Juſtices 
of the Common Bench, Sir Thomas Trevor, and George Vernon, Ba- 
rons of the Exchequer, none other of the Judges being then in 
Town, met at Serjeants-Inne in Fleet- ſtreet, where they debuted the 
Caſe amongſt themſelves, in the preſence of dir Robert Heath, the 
Kings Atturney- General: And divers preſidents were then pro- 
duced, 

ID 3 K anc. 
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Kanc. anno viceſimo primo Henrici ſexti. Juliana Ridlizo filia Wil- 
lielmi Quick, & alũ falſi proditores incogniti, in occulto machinantes 
mortem Regis, &c. prædicta Jaliana, ex aſſenſu Wiliclmi, & aliorum 
proditorum ignotorum, eidem Domino Regi, ut fuit equitans in 
via adheſit, & dixit eidem Domino Regi, Harry of Windſor, ride 
ſoberly, Thy hozſe map ſtumble and break thy neck. And 
when the noble John Beuchamp then ſaid unto her, To whom ſpeak⸗ 
eſt thou ? ſhe anſwered, To that pzoud Boy in red, ryding on 
hoꝛſe⸗back, pointing with her hand to the (aid King. And further 
calling out to the ſaid King, ſaid, Jt betommeth thee better to ride 
untothy Tincle, than that thy Untle ſhould ride unto the 3 Thou 
wilt kill him, as thou haſt killed thy Mother: Send unto thy 
Unele his Wife, whom thou kerpeſt from him. Thou art a 
fool, and a known fol thzoughout the whole Ringdom of 
England, She had pain fort & dure, becauſe 

ſhe would not plead. 


Berk. anno viceſimo ſecundo Henrici ſexti. Thomas Kerver indictatur, 
pio eo quod ipſe proditorie dixit verba ſequentia, Toe to the Rings 
dom where a Child is Ring: Et iterum dixit, It had bien better 
toꝛ the Kingdom of England by an hundzed thouſand pounds, if the 
ſaid Ring had been dead twenty years befoze. Er iterum, Jt had 
been better fo2 the laid Kingdom, by an hundred thouſand pound, 
if the laid Ring never had been bozn. And, That the Dolphin of 
France was in Aquitane and Gaſcoyn, with a great power, and 
valiantly fighting, poſſeſſing himſelf of the Landof the King of 
England in Aquitane and Gaſcoyn. And if the ſaid Ring were but 
of as much humanity as the Dolphin, who is of his age, the ſaid 
Ring might cuietly and peaceably hold and enjoy his ſaid Lands. 
To this he pleaded Not Guiliy, and was committed to the Conſtable 
of the Tower of London, and after ward recommitted unto Walling ford 
Caſtle. Ideo nil ultra apparet. 


Suſſex. vice ſimo nons Henrici ſexti. Johannes Clipſham indictatur, 
pro eo quod ipſe & alii dixerunt, Quod Dominus Rex non fuit de 
poteſtate, nec ſcientia, ad Regnum Angliæ gubernandum, Et quod 
noluerunt ulterius obedire Regi, nec gubernationi ſuæ, infra idem 
Regnum; minanteſque inter ſe veros populos Domini Regis de Co- 
mitatu Kanciæ, pro eo quod ipſi noluerunt reſiſtere ipſum Regem 
de Juſtitia ſua infra eundem Comitatum, ac ſimiliter inſurtexe- 
runt, &c. 


Smſſe x; anro viceſimo nono Henrici ſexti. Johannes Mirfeild & Williel- 
mus Mirfeild indictantur, proeo quod dixerunt, That the King was 
a natural fool, and would oftentimes hold a ſtaff in bis hand, with 
a bird over the end, playing therewith as a fol 3 And that another 
King muſt be oꝛda ined to rule the Land; ſaying, That the Ring 
was not a perſon able to rule the Land. Et ulterius dixerunt, That 
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the Charter that the Ring made at the firſt Inſurren ion, was 
falſe 3 And that he and his fellowſhip would ariſe again; and 
when they were up, they would not leave any Gentleman alive 
but ſuch as they liſt, &c. Per Indictam. Seffion, Suſſex. 


Norff. auns triceſſimo primo Henrici ſextj. Willielmus Bretenham 
generolus, indictatur pro proditoriis verbis, viz. Quod Ric bardas Dux 
Eborum extra terram Hiberniæ infra quindecem dies tunc proxime 
ſequentes veniret. & Coronam dicti Domini Regis de eodem Rege au- 
ferret, & illud ſuper caput ejuſdem Ducis infra brevi poni faceret. 

Notatur in margine Indictamenta fic, T re- 
ſpas enormia, contempr. & alia offenc. 
Tamen in Indictamento eſt proditorie 
loquebatur, &c. 


Suff. anno triceſimo primo Henrici ſeæti. Willieimus Aſbion Miles 
indictatur, pro eo quod ipſe & alii, proditorie diverſas billas & ſcrip- 
turas, in rythmis & balladis, factas & fabricatas, ſuper oſtia & feneſtras 
diverſorum hominum poſuerunt, recitantes in eiſdem, Quod Dominus 
Rex, per conſilium Ducis Suffolciæ, Epiſcopi Sarum, Epiſcopi Ciceftrie, 
Domini de Say, & aliorum de Concilio Domini Regis exiſtent, vendi- 
dit Regna Angliæ & Francis; Et quod Rex Francie, avunculus Re- 
gis, regnatet ſuper dictum Regem, dicentes & ſcribentes bac omnia & 
fingula, Et ſimiliter miſerunt literas hominibus de Kanc. ad inſur- 
gendum erga Regem, ad ad juvendum Ducem Eboram, &c. ad guerram 
levandum. Per indictamentum S»ff. anno 31. H. 6. 


Eſſex, anno triceſims quarto Henrici ſexti. Fohannes Gayle indicta- 
tur, pro eo quod iple & alii dixerunt, Quod dictus Rex, & omnes Do- 
mini ſui circa perſonam ſuam, & Concilium ſuum, falfi ſunt; Et quod 
ipſi petitiones ſuas, in ultimo Parliamento dicti Regis, apud #eſtms- 
naſterium tentum, per ipſos & totam Communitatem Kanciæ petitionat. 
&c. [avitis dentibus dicti Regis habere voluerunt: Et quod non licet 
Epiſcopis dicti Regni ullam poteſtatem, nec aliquam congregationem 
Populierga ipſos ad perturbandum de bonis propoſitis ſuis perimplen- 
dis, aflemblare, nec retinere. Quodque Presbyteri totius Angliæ nulla 
bona nec catalla, præter cathedram & candelabrum ad inipiciendum 
ſuper libros ſuos haberent & poſſiderent. Ac quod Johannes Morti- 
mer, alias Cade, eſt vivens; & quod ipſe eſſet eoram eapitalis capita- 
neus in omnibus propoſitis ſuis perimplend. Credentes & dicentes, 
Qaod ipſi eſſent infra tres dies quinque millia hominum armatorum: 
Et ſimiliter guerram erga Regem levatent. 

Habuerunt chartam allocationis eodem Termino, 


wiliſ. anus ſecunds Edvardi quarii. oliverus Germaine, Taploꝛ 
& alii falſi proditores, machinantes & proponentes quomodo Regem 
Edvardum, &c. deſtruere potuerunt : Et Henricum ſextum, nuper de 
facto, & non de jure, Regem Argliæ, inimicum Regis Angliæ, autho- 
ritate 
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ritate Patliamenti reputat. & approbat. infra Regaum Angliæ, extra 
Regnum Scottie reducere. Et Regem Edvardum deponeie, &c. Mor- 
tem Regis compaſſer, &c. Credentes & dicentes inter ſe, in propbeſiis, 
ut falſi Heretici, Quod Dominus Henricus nuper Rex, infra breve 
eſſet eorum Rex in regno Angliæ ſicut prius, & Coronam ſuam in eodem 
regno haberet & retineret, dicentes hæc omnia ea intentione, Quod 

veri Populi Domini Regis cordialem amorem extraherent. 
Judgement to be hanged, dꝛawn, and quartered. 


Norff. anne nono Ed vardi quarti. Willielmus Belmyn de Norwico, 
Mercer, indictatur, Quod cum Robertus de Ryddeſdale, a diuturno 
tempore proponens ſtatum & dignitatem Regis Edvardi quarti, &c. 
adnihillare, &c. Et ipſum Regem per guerram, &c. de Regali, &c. 
privare, &c. Inter alias falſas proditiones, &c. diverſos Articulos pro- 
ditorum, &c. fabricavit, publicavit, & proclamavit. Et quod prædictus 
Vyillieimas quandam ſcedulam tenorem prædictorum Articulorum 
continent. apud N. &c. Monſtravit & publicavit & eoſdem Articulos 
pro bonis articulis, & communi utilitati regni expedientes affirmavit, 
& quamplures perſonas ad ipſos Articulos manutenendum & appro- 


bandum excitavir. = 7 
Nota, non dicitur proditorie in eodem Indictamento. 


Anno decimo ſeptimo Edvardi quarti. Juratores preſentant, Quod 
Thomas Burdet, nuper de Arrow, in Comitatu YYarwici Armiger, 
Deum præ oculis non habens & debirum legianciæ ſuz minime pon- 
derans ex malitia præcogitata, diabolica inſtigatione ſeductus, viceſi- 
mo die Aprilis, anno regni Regis Edvardi quarti, poſt Conqueſtum 
decimo quarto, & per diverſas vices poſtea, apud villam YY:fmonaſte- 
i, in Comitatu Midadleſexie, falſo & proditorie, contra legianciæ 
ſux debitum; mortem & deſtructionem ipſius Regis imaginavit, com- 
paſſus fuit & circuivit, ac ipſum Regem falſo & proditorie adtunc & 
1bidem interficere propoſuit, & ad illud falſum nefandum pro- 
poſitum ſuum perimplendum, falſo & proditorie laboravit & procu- 
ravit quoſdam Jobannem Stacy, nuper de Oxonia, in Comitatu 
Oxon generoſum, & Thomam Blake, nuper de Oxon in Comitatu Oxon. 
Clericum, apud villam Veſimonaſterii prædictam, duodecimo die 
Novembris tunc proxime ſequent. ad calculandum & laborandum de 
& circa nativitatem dicti Domini Regis, & Edvard; filii ſui primoge- 
niti, Principis Walliæ, & de morte eorundem Domini Regis ac Prin- 
cipis ad ſciendum quando iidem Rex & Eduardu filius ejus morien- 
tur. Dictique Johannes Stacy & Thomas Blake, ſcientes illud falſum 
& nefandum propoſitum prædicti Ihm Burdet, ipſi Jobannes Stacy & 


Themas Blake, dio duodecimo die Novembris, apud villam Weſtme- 
naſterii prædictam, falſo & proditorie mortem ipſorum Regis & Prin- 
cipis imaginaverunt & compaſſi fuerunt, ac ipſos Regem ac Principem 
adtunc & ibidem inter ficere propoſuerunt. Et poſtea, ſexto die Fe- 
. bruarii, dicto anno decimo quarto, apud villam Weſtmenaſterii præ- 
dictam, prædicti Johannes Stacy ac Thomas Blake eorum falſum & pro- 
ditorium 
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ditorium propoſitum petimplendum, falſo & proditorie laboraveruac 
& calculaverunt per artem Magicam, Nigtomanciam, & Aſtrono- 
miam, in mortem & fiaalem deſtructionem ipſorum Regis ac Princi- 
pis. Et poſtea, ſcilicet, viceſimo die Mail, anno regni dicti Regis 
decimo quinto, apud villam Weſtmonaſterii piædictam, prædicti Jo- 
hannes Stacy & Thomas Blake, falſo & proditorie artibus prædictis la- 
botaverunt ; licet juxta detetminationem ſactam ſanctæ Eccleſiæ ac 
doctrinam diver ſorum Doctorum, cuilibet Ligeo Domini Regis, de 
intromittendo de Regibus & Principibus, in forma prædicta, abſque 
eorum voluntate, & Preceptis inhibitum fuit. Et poſtea, iidem Ja han- 
nes Stacy & Thomas Blake, ac prædictus Thomas Burdet, apud prædi- 
ct im villam Me ſtmonaſterii, viceſimo ſexto die Maii, eodem anno de- 
cimo quinto, cuidam Alexandre Ruſſeton, & aliis de populo Domini 
Regis, ſalſo & proditorie manifeſtaverunt & dixerunt, quod per cal- 
culationem & artes prædictas, per ipſos 7ohannem Stacy & Thomam 
Blake, in forma prædicta factas iidem Rex & Princeps non diu viverem, 
ſed infra breve obierent. Ad intentionem quod per detectionem & hu- 
juſmodi matetiæ manifeſtationem, Populi ipſius Regis magis ab ipſo 
Rege cordialem amorem retrabetent. Et idem Dominus Rex per 
notitiam illarum detectionis & manifeſtationis, triſtitiam inde cape- 
ret & abbreviationem vitæ ſuæ. Ac quod prædictus Thomas Burdett, 
mortem & deſtructionem ipſius Regis ſupremi dicti Domini ſui, 8 
prædicti Domini Principis, ac ſubverſionem Legum ſuarum per guer- 
ram & diſcordiam inter ipſum Regem & ligeos ſaos in regno prædicto 
movendum, ſexto die Martii, anno regni dicti Regis decimo ſeptimo, 
apud holboꝛn, in Comitatu Middleſexiæ, falſo & proditorie imagina- 
vit, compaſſus fuit, & circuivit, ac ipſos Regem ac Principem inter- 
ficere propoſuit. Et ad illud falſum netandum propoſitum ſuum 
finaliter perimplendum, prædictus Thomas Burdet, diverſas billas & 
ſcripturas in rythmis & balladis de murmurationibus, ſeditionibus, & 
proditoriis excitationibus, factas & fabricatas apud ppuolboꝛn, & villam 
Weſlmonaſterii prædict. falſo & proditorie diſperſit, projecit, & ſemi- 
navit dio ſexto die Martii, ac quinto & ſexto diebus Maii, dicto anno 
decimo ſeptimo, ad intentionem quod Populi Domini Regis cordia- 
lem amorem ab ipſo Rege retraherent ac ipſum relinquerent, ac erga 
ipſum Regem inſurgerent & guerram erga ipſum Regem levarent in 
finalem deſtructionem ipſorum Regis ac Domini Principis, & contra 
ligeanciam ſuam, necnon contra Coronam & dignitatem ipſius Regis. 
Judgement, to be hanged, dꝛa wn, and quartered. 


Kanc. anno decimo oitavo Edvardi quarti. Johannes Alkerter, Beo- 
man, nuper ſerviens Richarai Comitis Marwici & Sarum, a diuturno 
tempore proponens ſtatum Regis pejorare & de regimine, &c. quan- 
tum in ſe tuit proditorie, per diverſa verba netanda, & alia dicta ſua 
venenoſa, de diverſis murmurationibus, ſeditionibus proditorum ex- 
citationibus factis & fabricatis a gubernatione private, &c. Ad inten- 
tionem quod Populi ejuſdem Regis cordialem amorem retraherent, 


per diſcordiam inter Regem & Popalum ſuum movendum proditotie 
() dixif 
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dixit Willielmo Pend, Willieimo Fowle, & Sampſoni Hall, ſub bac for- 
ma, viz. Quod Wilielmws Pend & Jobannes Alkerter, olim ſetvientes di- 
Ri Richardi Comitis Marmici fuerunt, & nunc quod idem Comes diem 
ſuum clauſit extremum; Et hoc non obſtante infra breve haberent 
Comitem 0xonle (qui ſuperſtes eſt) infra hoc regnum Angliæ, qui in 
futuro parcellam hujus patriæ gubernet affirmandoque ulterius verba 
ſua cuidam Gafrids Pete, Quod Edvardus quem vos vocatis Regem 
Angliæ falſo fuit, &c. dicendo, Quod idem Edvardws, per ſubtilem 
artem ſuam, eundem Comitem Marwici interfecit & murdravit; ac 
fratrem ſuum, nuper Ducem Clarencie, ad mortem ſimili modo traxit, 
non habens cauſas nec aliquam veritatem; Et dicendo, Quod qui- 
cunque inheritabilis ſir directe poſt mortem naturalem Henrici ſexti, 
(nunc de facto, & non de jure, Regis Anglia) ad Coronam Angliæ ille 
tantummodo ſineret & ſuus homo eſſet. Et multa alia hu juſmodi verba 
proditorie dixit. Utlagatus fuit prout pater per rotul. 
Seſſion. Kaxc. anno 18. Ed. 4. 


Kancie, anno decimo octauvo Edvardi quarii. Thomas Heuer indi- 
ctatur, pro eo quod proditorie dixit, Quod ultimum Parliamentum 
Domini Regis, apud Weſtmonaſlerium tentum, magis fimplex & in- 
ſofficiens fuit quam unquam antea - Et ulterius, Quod Dominus Rex 
propoſuit moram ſuam infra Comitatum Nanciæ trahere & amotem 
lgeorum ſuorum ibidem habere, quia amorem cordialem infra ean- 
dem Civitatemnon habuit, nec in futuro habebit : Et quod fi Epiſcopus 
Bathonienſis morietur, quod tunc immediate Themes Archiepiſcopus 
Cantuarienſss & Cardinalis Anglia caput ſuum amitteret. Et multa 
diverſimoda verba proditoria de Rege, quam alia verba malitioſa de 
Dominis ſuis, tam ſpiritualibus quam temporalibus. 

Utlagatus prout pater per rotul. Seſſionis. 


London, Hillar. anno ſecundo Ricardi tertii. Willielmus Colling bour n, 
nuper de Lydyard in Comitatu VViltſ. Armiger, & alii falſi prodito- 
res, mortem Regis & ſubjectionem regni proditorie imaginaverunt & 
compaſſi fuerunt: Et ad illud perimplendum, excitaverunt, &c. 
Quendam Thomam Iute ei offerendo octo libras ad partes tranſmarinas 
exire, ad loquendum ibidem cum Henrico, nuncupante ſe Comit. Rich- 
mundiæ, & aliis, &c. proditorie attinct. per Parliamentum, & c. Ad di- 
cendum, Quod ipſi cum omni poteſtate, &c. revenirent in Angliam, 
citra feſtum Sandh Luce Evangeliſtz ; Et totum integrum redditum 
totius regni Angliæ, de Termino Sancti Michaelis, &c. in eorum rele- 
vamen haberent; Et ulterius, ad demonſtrandum eis, Quod per conci- 
lium ipſius V illielmi Collingbourn, fi dictus comes Richmundiæ, & alii, 
&c. ad terram Anglia, apud Pole in Comitatu Dorceſtrie, arrivare 
voluerunt. Ipſe VV illieimus Collingboarn & alii proditores, eis aſſoci- 
ando commotionem populi ipſius Regis, inſurrectionem & guerram 
erga ipſum Regem interim levare cauſarent; & partem ipſorum filſo- 
rum proditorum contra Regem in omnibus acciperent ; & omnia infra 
regnum Angliæ ad eorum diſpoſitionem eſſent; Et ulterius, ad dicen- 
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dum & demonſtrandum dictis proditoribus, &c. ad deſtinandum 
Jebannem Cheyney uſque ad Regem Francie, ad demonſtrandum fi, 


quod Ambatizatores Ini in Angliam a dicto Rege Francia venientes, 


detraudari debeant: Et quod Rex Angliæ nullum promiſlum eis 
cuſtocirer ; ſed ſolummodo ad deponendum, ſen ad reſpectuandum, 
guertam inter Dominum Regem rempore Hiemali: Eo quod in prin- 
cipio temporis Æſtivalis, Anglica poteſtas in omnibus preprrari poſſit 
ad be!lum dicto Domino Regi Franciæ pi bẽendum, & eundem Regem 
& terram ſuam adrunc finaliter diſtruendo. Et ulterius ad adviſindum 
iplum Regem Franciæ ad auxilium dictorum proditorum pecuniis, &c. 
Ut ipſe iter Regis Angliæ uſque terram Franciæ, impedire proponet. 
Et fic ptædictus Millieimut Collingbourn & alii, fuerunt proditorie ad- 
hætentes, &c. Et quod prædictus 1:Uielmus Collingbourn, & alii falſi 
proditores, Deum præ oculis, &c. a diutino tempore, intendens per 
Covinam, aflenſum & voluntatem diverſorum aliorum prodicorum 
eiſdem proditoribus adhærentium, &c. aſſociaverunt. Et mortem 
Regis per guertam, commotionem, & diſcordiam inter Regem & Li- 
geos ſuos, infra regnum Avelie levandum, compaſſi fuerunt, &c. Et 
ad illud perimp endum, prædictus Willielmus Callingbourn, & alii, di- 
verſas billas & ſcripturas in rythmis & balladis de murmurationibus, 
ſeditionibus, & loquelis, & proditoriis excitationibus, falſo & prodi- 
torie lecerunt, ſcriplerunt, & tabricaverunt, & illas per ipſos lic tactas, 
ſcriptas, & fabricatas, die, &c. ſuper diverſa oſtia Eccleſiæ Cathe- 
dralis ſancti Pauli London. proditotie poſuerunt, & publice ibidem 
fixerunt, ad movendum & excitandum Ligeos Regis billas & ſcrip- 
turas illas legentes & intelligentes, commotionem & guerram erga 
ipſum Regem facere & levare, contra ligeanciæ ſuæ debitum & fina- 
lem deſtructionem Regis, & ſubverſionem regni, &c. 

Judgement, to be hanged, dꝛa wn, and quartered, 


London. anno nono Henrici ſeptimi, Thomas Bag nall, & alii, mortem 
Regis imaginavetunt, &c. Et ad intentionem prædict im, Quod Po- 
puli Regis cordialem amorem tetrabere, &c. diverſis billas & crip- 
tutas in ry thmis & balladis de murmarationibus, ſeditioaibus, & pro- 
ditoriis excitationibus, tam verſus Regem quam alios magnates de 
Concilio ſuo tangent. proditorie fecerunt, &c. ſuper oſtium Eccleſiæ 
ſancti Benedidti in Gꝛatious⸗ſlxt, & ſuper le Standard in Cheap, 
ac ſuper oſtium Eccleſiæ Pauli poſuerunt, &c. Et quod ipſi fuctunt 
adhætentes cuidam Petro MVarbect inimico Regis in partibus tranſma- 
inis, exiſtent. ad levandum guerram ad deponendum Regem. 

Judgement, to be hanged, dꝛawn, and quartered, 


At idal. decime Henrici ſeptimi, VVillielmus Stanley miles, & Kover- 
tus Clifford miles, ad invicem inter ſe communicaverunt & inturl cati 
fuerunt de quodam Petro Miarbec de Ther nac {ub ohedientia Archi 
ducis Auſtric & Burguncid, inimico Do nini Regis, &c. falſo nuncu- 
pente fe fore Richaraum, ſecundum filium Dymnini EAN, nuper 
Regis Anglia, quarti, in partibus exterioribus ultra mete e ſtent. ac 
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mortem, &c. Regis ac ſubverſionem regni Ang/ie, proditorie con- 
ſpiraverunt, &c. Et eundem Regem per guerram, &c. in regno An- 
" elie,levandum de Corona. &c.deponendum, &c. Et ad illud perimplen- 
dum, &c. prædicti Willielmws Stanley & Robertus Clyfford proditorie, 
&c. inter ſe aggreati fuerunt, quod ipſe Robertus ad partes exteras præ- 
dictas, ad præfatum Petrum Warbeck, &c. trans fretaret, & in iplius Petri 
adventum ad guerram levandum expectaret. Et ipſum Petrum, in reg- 
num Anglia, cum toto poſſe ſuo introducerer, & ipſum in Regem erige- 
ret, &c. Et ulterius, Dictus Milliel mus Stanley præ fato Roberts Clyfford 
proditorie promiſit, &c. ad quodcunque & quotieſcunque iple Robertus 
Clifford aliquos ad domum Willielmi Stanley a partibus exterioribus, 
per privatum ſignum inter ipſos habitum, deſtinaret, pro ipfius ac dicti 
Petri VV arbeck inimicorum Regis, &c. adjuvamine ; iple Willielmus 
Stanley eos cum toto poſſe adjuvare veller, &c. Quorum, &c, præ- 
textu, dictus Robertus Clyfford iter ſuum ad partes exteras, præfato 
Petro Vl arbect, arripuit, &c. Et fic fuerunt adhærentes, &c. 
Judgement, to be hanged, dzawn, and quartered, 


Surrey. anno triceſimo Henrici ofavi, Henricus Marchio, Exon, 
proditorie dicebat, J like well of the pꝛoctedings of Cardinal Pool, 
Et ulterius, But J like not the pzoceevings of this Realm: And, 
I truſt to ſ& a change of the woꝛld. Et ulterius, J truſt once to have 
a fair day upon thoſe Rnaves which rule about the Ring. Et ulte- 
rius, I truſt to gibe them a buffet one day. Et quod Nichs/aw Carew 
Miles, malitioſe & proditorie murmuravir, & indignatus fuit, & dice- 
bat hæc verba Anglicana, J marvel greatly that the Indiament 
againſt the Loꝛd Marqueſs was lo ſecretly handled, and to what 
purpole 3 foz the like was never ſn. | 

Per bagam Seſſionis tent, coram Thom. Audley 
Cancellar. & alios, 30. Hep, 8. 


Berkſ. triceſimo primo Henrici octavi. Jobn Rugg, Chi valer, for 
theſe words, The Rings Þighneſs cannot be ſupzeam head of the 
Church of England by Gods Law. Hage Abbas de Reading ſuperinde 
dixit, TUHat did you fo? ſaving your Conſcience, when you were 
ſwozn to take the Ring foꝛ ſupꝛeam head? Et ſuperinde p;xdicus 
Job. Rugg dixit, I added this condition in my mind, To take him 
foz ſupꝛeam head in tempoꝛal things, but not in ſpiritual things, 

Per Indictam. Mich, 31. Hen. 8. 


Kanc. anno triceſimo primo Henrici oftavi, Robertus Rumwick indi- 
ctatur, Quod cum diverſi ſuerunt comedentes & comporantes, &c. 
Thomas Brook, tenens quendam ciphum cerviſiæ impletum, &c. dixit, 
God ſabe the King, pere is god Ale. Ad quod pre 4ictus ober fu. 
dixit proditorie, &c. deſiderans mortem Regis, &c. God ſave the 
cup of god Ale 3 faz King Henry ſhall be hanged, when twenty 
others thall be ſaved, Cui prædictus 7homas dixit, Knoweli thou 
what thou ſapeſt? Pradictus Robertus iterum dixit, ut ſupra, God, &c. 
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been in his body. 5 
Per indictament. Mich. 33. H. 8. 


Edward ſeacham was endicted of Treaſon. for divers Treaſonable 
paſſiges in à Sermon, which was never preached, or intended to be 
preached, but only (et down in writings, and found in his ſtudy : he 
was tryed and found guilty, but not executed. Note, that many of the 
Judges were of opinion, That it was not Treaſon. 


Henry Challercomb was alſo endicted of Treaſon for words, and 
was found guilty, and executed. 


John V Villiams was alſo endicted, found guilty, and executed, for 
writing a Treaſonable book, called Baalams Aſſe. 


Upon Conſideration of all which preſidents, and of the Statutes of 
Treaſon, it was reſolved by all the Judges before named, and ſo certi- 
fied to his Majeſty, That the ſpeaking of the words before mentio- 
ned, though they were as wicked as might be, was not Treafon : 
For they reſolved, That unleſs it were by ſome particular Statute, 
no words will be Treaſon; for there is no Treaſon at this day, but by 
the Statute of viceſimo quints Ed vardi tertii; for imagining the death 
of the King, &c. Aud the endictment muſt be framed upon one of 
the points in that Statute z And the words ſpoken here can be but evi- 
dence to diſcover the corrupt heart of him that ſpake them bur of 
themſelves they are not Treaſon, neither can any Endictment be fra- 
med upon them, 

To charge the King with a perſonal vice, as to ſay of him, That he 
is the greateſt Whoremonger or Drunkard in the Kingdom, is no 
T reaſon, as Telverton (aid it was held by the Judges, upon debate of 
Peachams Cale, 
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N this Vacation, viz. upon the eleventh day of Septem- 
ber, anno Domini 1628. Sir Fobn Dodridge, one of the 
Juſtices of the Kings Bench, dyed at his houſe in 
Eg haun, in the County of Surrey; a man of greatknow- 
ledge, as well in the Common Law, as in other hu- 
mane Sciences, and Divinity. After whoſe death, be- 

cauſe there were five Judges in the Common Bench, whereof my felt 

was the fourth, whereas uſually there were but four in the ſaid Court, 
and as many in the Kings Beach, The King, intending to reduce thoſe 

Courts to their uſual courſe, upon the three and twentieth day of the 

ſaid September ( having had communication with the Lord Coventry, 

Lord Keeper of the great Seal) nominated me to be one of the Juſtices 

of the Kings Bench, and ſigned a Warrant the ſame day for my Patent, 

to be Juſtice there; and another warrant reciting my firſt Patent of 

Juſtice of the Common Bench, and determining his pleaſure concerning 

that place (ſaving all wages and ſums, &c.) And the Patent of Juſtice 

of the Kings Bench was ſealed upon the niath day of ORober, and 
bare date the ſame day; and the Patent of revocation of my place of 

— ofthe Common Bench was ſealed upon che tenth day of Octo- 

t, and both Patents were delivered me upon the eleventh day of 
that Monetb, at ſuch time as I was ſworn Juſtice of the Kings Bench. 

And a queſtion was then moved about my antiquity, I having one 

Juſtice in the Common Bench ( viz. J aſtice Telverton ) and two of the 

Barons in the Exchequer ( viz. Treverand Yernon) my paiſayes, and 

had not a clauſe of ſaving ſuperiority, precedency, and antiquity, as 

was in the ſecond Patent of Juſtice Nichols (he being firſt one of the 

Judges in the Common Bench; and having a Patent to diſcharge him 

trom that place was then made the Princes Chancellor, and two 

dayes after Juſtice of the Kings Bench, with an expreſs exception 
and allowance to be Chancellor to the Prince, and ſaving his prece- 
dency and ſeniory: ) but all the Juſtices, aſſembled at the Lord Keep- 
ers houſe, agreed, That I needed not ſuch a ſaving, For my Patent 
continued untill the time [ was Judge of the Kings Bench, and I never 
ceaſed to be a Judge, but was tranſlated only: And the Juſtices con- 
ceived, The Patent of reyocition of my Juſtice place in the Common 
Pleas 
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Pleas was needleſs ; becauſe, by making me Juſtice in the Kings 
Bench, my former Patent was in Law determined, according to the 
Caſe in quints Marie, Dyer 159. Yer, for better ſecurity, there was 
one made, according to the preſident of Juſtice Jones his Patent, when 
he was removed out of the Common Pleas to be Judge in the Kings 
Bench. 


Cuſacks Cale. 


Uſack was condemned in the Sheriffs Court in London, foꝛ 

Debt, and taken in execution: Afterwards, by an Habeas 
Corpus upon ſuit in the Rings Bench, the laid exetution, with other 
Cauſes, were returned; Mhereupon he was cemmitted to the 
Marſhal in execution fo2 that debt, and other his erccutions in the 
Kings Bench. And now all the Exetutions in the Kings Bench 
were diſcharged 3 and the Judgement in London reverſed, by a 
Wait of Erroꝛ in the puſtings: And how he ſhould be diſcharged 
of this Execution was the queſtion ? Foz this Court hath no Ke- 
cozd of the Execution, but by the return of the Habeas Corpus. And 
of the reverſal of that Judgement they habe not any Recozd, but 
what is only ſurmiſed 3 And they may not award a Cerciorare tg 
London; foz they there will not return it: Whereupon it was ad- 
viſed, That all matters here concerning that Execution being dil⸗ 
charged, he might be remitted to London fo2 that cauſe, and there 
be diſcharged, Vide. viceſimo nono Edvardi tertii, folio quadra- 
geſimo ſeptimo; quadrageſimo oftavo Edvardi tertii, folio viceſimo 
ſecundo; triceſimo nono Henrici ſexti, folio quinquageſimo quatto & 
quinto Philippi & Mariæ, Dyer 152. tertio Elizabetha, Dyer 187. 


Geety verſus Reaſon. 


Ovenant. The Plaintiff declares, That by Articles inden- 

ted, ſhewn, &c. in anno Dom. 1624. he demiſed to the Defen- 
dant certain Roms in Bear-Alley, untill Midſommer anno 1626, 
rendꝛing the ſumm of {tr pound and thirteen ſhillings four pence 
rent, provided, and upon condition, That the ſaid Reaſon (hall gather 
the rents of other the Plaintiffs Tenements in Bear-Aley, reterved 
quarterly and mentioned in a ſchedule, and pay the ſame within twenty 
day es after every quarter day; And it is agreed, That the ſaid Reaſon 
ſhall rerain the reſt of the benefit to be made of the ſaid Rooms, over 
and above the ſaid ſix pounds thirteen ſhillings four pence per annum, 
for his pains in gathering up the ſaid Rents: And ſhews, That the 
Rents were mentioned in the ſchedule, and amounted unto an 
hundꝛed and ninty pounds per annum; And, That the Defendant 
had not paid the laid Rents: But he dio not ſhew, that the Deken⸗ 
dant had gathered them 3 And thercupon the Pefenvant demur⸗ 
red. Foꝛ it ſrmeth, That here is not any Covenant, to gather o2 
pay the Rents; tut a fozfeirure of his Leaſe, if he vg not gather, 
and 
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and pay them, being gathered: and if he doth not pay them, being 
gathered, an account lies; But Germine foz the Plaintiff inſiſted 
much, That theſe wozds, Provided, &c. in the Indenture ſhall 
make a Covenant; but all the Juſtices conteibed it is not a Cove- 
nant, but mierly a Condition annexed to the Eſtate, which deter 
mines it by not collecting and paping the rent: And it is not to be 
intended, That it ſhould be a Covenant to infoꝛte him to gather and 
pay them, where peradventure he cannot collect them. And there- 
upon, without argument, it was adjudgedfoz the Defendant, 


Chamberlaine verſas Turner. 


Jectione firmæ foz an houſe called the White Swann in Old- 

©, ſtreer in London. A ſpetiall Uerdia was found, That Hen- 
ry Mettcalte was ſeiſed in Fee of the ſaid houſe, and of a garden 
thereto appertaining, and held it in Socage, and made bis Mill 
in this manner, which is found verbatim. | deviſe all my Fee fimple 
Lands, Goods and Tenements, to Henry cMettcalf my Son, and the 
Heirs males of his Body, and for default of ſuch iſſue remainder to his 
right Heirs 3 and made him Executoz, and appointed that he ſhould 
pay bis debts out of his Gods and Lands. And I deviſe the 
Houſe or Tenement,”wherein William Nicholls dwelleth, called the 
White-Swanne in old fireet, to Henry Gallant my Daughters Son for 
ever. And the Jury found, That the ſaid Willam Nicholls, at 
the time of the laid Mill making, and of the —— death, in⸗ 
babited and occupied the entry oz Alley of the ſaid houle, and their 
upper roms therein: And that divers other perſons at the lame 
time, held and occupied the Garden, and other places in the ſaid 
bouſe 3 And that William Heylock and his Mife held another 
rom; And that Henry Gallant, claiming that houſe, entred and 
made a Leaſe thereof to the Plaintiff 3 and the Defendant, by the 
command of the ſaid Metcalt, Þetr of the Deviſoz, eu/fed him. Et 
fi ſuper totam materiam, &c. This Cale being argued at the Barr 
by Banks and Calthrop foz the Defendant, and by Andrews foz the 
Plaintiff, two Queſtions were moved; Firſt, TUbether the peir 
of Gallant had any moze than an Eſtate foz life by this deviſe, ve⸗ 
cauſe all his Fir⸗ſimple Lands, being befoze deviſed to bis Son 
and Þeirs Wales, be afterwards deviſed that houſe to Henry 
Gallant foꝛ eber? And if it be but an Eſtate foz life, extraced out 
of the firſt Eſtate, then it is determined; and he relyed upon Alice 
Ludhams Caſe in decimo nono Elizabethæ, Dyer 357. But all the 
Court reſolved, That it is a Fe-\tmple, becauſe of the wozds in 
perpetuum, or for ever; And it is not like the Caſe of Alice Lud- 
ham. where an expꝛeſs te was given to one, and after his death 
deviſed to another foꝛ life. The ſecond Mueſtion was, Uhbether 
all the Þouſe palled, oꝛ the Entry, and rhoſe thzxx Roms which 
were in the polſeſſion of the laid William Nicholls only ; and Hide 


chief Juſtice doubted thereof; Fo it may be intended that be did 
not 
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not debiſe moze than Nicholls occupied? But Jones, Whirlock, 
and my ſelf were of opinion, That all the houſe paſſed to the Debi⸗ 
ſe; fo2 the Deviſe being, That bouſe or Tenement, and the con- 
tluſion, called the Whire-Swan, doth both of them neceſſarily im- 
pozt the whole houſe 3 foz the Sign of the White Swan cannot be 
intended to referr. to thif Roms: And the Words after, viz. 
wherein William Nicholls dwelleth, goth not abzidge oz alter that 
deviſe 3 And the houſe being named by the particular name of the 
White-Swan, although William Nicholls never inhabited therein, 
yet it paſſeth by the Deviſe, and is good, becauſe he inhabited there⸗ 
in, although he octupied but thzie Roms of it 3 But ik the houſe 
bad not been named by the particular name of the White - Swan, and 
he had deviſed che houſe in the occupation of William Nicholls, 
there peradventure it ſhould not extend to moꝛe than what was in 
the occupation of William Nicholls, and not to that which was in 
the occupation of others, accozding to the Caſe of Andrew Oguell, 
Coke lib. 4. fol. 48. And the Caſe of Hunt and Singleton, where a 
Leaſe was made to one Cales of an houſe, and he lets out of that 
two Chambers, andafter ſurrenders the Leaſe, and a new Leaſe 
was made to the ſaid Cales of the houſe in his occupation it was 
adjudged only of the houſe in his. occupation, and not of the two 
Chambers; foz there was a god Leaſe of the houſe, although the 
two Chambers were not deviſed; but the deviſe being of che houſe 
called the White-Swan, wherein Nicholls inhabiteth, cannot be in- 
tended, That the deviſe ſhall be of the thꝛee Chambers only, becauſe 
it cannot be termed the bouſe called the Whice-Swan : And where⸗ 
as it was objected, That it is not found, that Henry Metcalf had 
other lands in Fe-fimple to ſupply the firſt deviſe, and therefoze ne- 
teſſarily it ought to be extended to the reſidue of that houſe, and then 
it palleth not all: The Juſtices anſwered thereunto, That it 
ought to be intended, although it be not expꝛeſled that he hab other 
lands 3 and the doubt of the Jury was, whether the intire houſe 
paſſed by thoſe woꝛds: So if they be ſatisfied, the Court ſhall not 
Doubt of moze than what the Jury have found: Er adjurnacur, & 
poſtea fuit adjudged atcoꝛdingly. 


Inkerſalls verſus Samms. 


| AT againſt the Defendant as Exetutoꝛ. Whereas the 


Ceſtatoꝛ in his life, viz. upon the ſixteenth day ol Onover, anno 
decimo octavo Jacobi Regis, in conſideration of five pounds lent 
unto him, pzomiled to pay, &c. The Defendant pleads, That the 
Teſtatoꝛ non aſſumpfit; the Jury find that the Teſtatoꝛ alſump- 
fit modo & forma, but that the Tefatoz dyed ſuch a day, viz. in 
anno decimo ſeptimo Jacobi, ſoàs be was dead a year and moꝛe be- 
foꝛe the time which is alledged in the Recozv. And at the firſt ar- 
gument the Court held foz the Plaintiff, That the Uerdia being, 
That the Teſtatoꝛ aſſumpſit modo & forma, the finding gvcr that 
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the Teſtatoꝛ dyed befoꝛe the time mentioned in the Declaration, is 


idle, ſuperfluous, and not material, noꝛ is the day of the Allump- 
lit material: And although he were dead befoze the day mentioned 
in the Declaration, it is god enough; And thereupon it was ad⸗ 
judged fo2 the Plaintiff, Vid. viceſimo tertio Elizaberhz, Dyer 373. 
Colte 2. Rep. fol. 4. Goddards Caſe. 


Halloways Caſe. 


Ls was endicted and arraigned at Newgate, foz mut- 
dering one Payne, The Endiament was, That be ex ma- 
litia ſua pracogitata tyed the laid Payne at an hoꝛtes tail, and ſtruck 
him two ſtrokes with a cudgell, being tyed tothe ſaid Þozſe, where⸗ 
upon the ÞÞ92zſe ran away with him, and dꝛew him upon the ground 
thꝛie furlongs, and thereby bzake his ſhoulder, whereof he inftantly 
dyed, and ſo murdered him. Upon this Endiament, he being ar- 
raigned, pleaded Not Guilty; and thereupon a ſpeciall verdict 
found, That the Earl of Denby was poſſelſed of a Park called 
Auſterly Park, and-that the (aid Halloway was ga odward of his 
cds in the laid Park, and that the ſaid Payne with others un⸗ 
known entred the laid Park, to cut wod there, and that the laid 
Payn climbed up a tre, and with an patchet cut down ſome 
boughs thereof, and that the ſaid Halloway came riding into the 
Park, and ſe ing the ſaid Payne on the tree, commandedhim to de- 
ſcend, and he deſcending from thence, the laid Halloway ſtroke him 
two blows upon the back with dis tudgell; and the ſaid Payne ha- 
bing a rope tyed about his middle, and one end of the rope hanging 
down, the laid Halloway tyed the end of that rope to his þozſes tail, 
and ſtruck the laid Payne two blows upon his back 3 whereupon 
the ſaid Payne being tyed to the Þozſes tail, and the Þozſe running 
away with him, dzew him upon the ground ther furlongs, and by 
this means bꝛaͤke his ſhoulder, whereof he inſtantly dyed; and the 
ſaid Halloway caſt him over the pales into certain bulhes, And 
whether upon all this matter found, the ſaid Halloway be guilty 
of the murder pro ut? they pꝛay the Diſcretion of the Court; and 
if the Court ſhall adjudge him guilty of the murder, they find him 
uilty of the murder; Ik otherwiſe, they find him guilty of man⸗ 
Nlaugbter 3 and this ſpecial verdict by Cerciorare was removed in- 
to the Rings Bench, and dependedthzie Terms: and the opinion 
of all the Judges and Barons was demanded, and they all (beſides 
Hutton, who doubted thereof ) beldclearly, That it was murder. 
Fo2 when the Boy, who was cutting on the trie, came down from 
thence upon his command, and made ns reſiſtance, and he then 
ſtruck him two blowes, and tyed him to the Hoꝛſes tail, and then 
firuck him again, whereupon the Þozſe ran away, and he by that 
means flain 3 the Law implyes malice, and it ſhall beſaid in Law 
to be pzepenſed malice, he doing it to one who made no refiſtance : 
And lo this Term all the Juſtices 1 the reaſon of their opi⸗ 
2 nions: 
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nions 5 whereupon Judgement was given, and he was adjudged 
to be hanged, and was hanged accozdingly. 


Juxoa verſus Thornhill, Trinity 4. Car. rot. 76. 


Sſumpſit. Mhertas the Plaintiff by the Rings licence, had 
A erected in Godmancheſter, and in five other places in his own 
land, ſix ſeveral Slutes oꝛ Locks upon the River Ouſe, foꝛ the bet⸗ 
ter raiſing and heightning the water in the iber, foz the eaſter paſ- 
ſage of Boats thꝛough the ſaid Locks. And the Ring had gran- 
ted unto him to take ſuch reaſonable ſumms fo2 the paſſage 
thꝛough the ſaid Locks, as ſhould be agreed upon betwixt him and 
thoſe who ſhould have ſuch paſſage : And foz that there was con- 
tention betwixt him and the Defendant, and divers others, what 
ſumms ſhould be paid fo2 ſuch paſſage, a petition was there- 
upon pzeſented to the Lozds of the Countell, and by them referred 
to the Earl of Mancheſter, Loꝛd Pꝛeſident, to ſet down what rates 
thoſe which paſſed thzough the ſaid Locks ſhould pay, That the 
Defendant in tonſideration the Plaintiff would permit him to paſs 
thꝛough the laid Locks, upon the twentyeth day of Paober, anno 
tertio Caroli Regis, pzomiſed unto the Plaintiff, Thar he would 
pay him ſuch ſumms as the ſaid Lozd Pꝛeſident ſhould appoint 3 
and alledgeth in facto, That between the laid twentieth day of Ons- 
ber, and the twenty third day of Apzill following, he palled thzough 
the ſaid Locks with his boats, and carried two thouſand one hun- 
dꝛed and twenty tonns of coal. And that upon the twenty fourth 
day of Apzill, the ſaid Earl of Mancheſter ſet down and ozdered, 
That two pence half penny ſhould be paid fo2 every tonne which 

aſſed thꝛough the ſaid Locks, in every Lock two pence half peny : 
Und that fo2 the ſaid two thouſand one hundzed and twenty 
tonne, accozbing to the laid rate, the Detendant ought to pay him 
eleven pounds. And that upon the twenty ninth day of Apzill 
then next following, he requeſted the Defendant to pay the ſaid ele⸗ 
ven pounds, and he refuſed to pay it; whereupon he bꝛought this 
Action 3 the Defendant pleaded non aſſumpſit, and it was found 
againſt him, and now moved in arreſt of Judgement; Firſt, That 
it is no god conſideration, becauſe the River of Ouſe is a common 
River, and it is not lawfull foꝛ any to make tops upon the Riber, 
oꝛ to take ſumms of money fo2 the paſſage thꝛough the Locks, Sed 
non allocatur : Fo? the Locks are upon the Plaintiffs own land, 
and at his colt, foꝛ the exaltation of the water, and making the Ri- 
ver navigable foꝛ Ueſſels of burthen 3 and it ſtands with god rea⸗ 
ſon that they ſhould pay foꝛ their paſſage, attoꝛding to their agree⸗ 
ment. The ſecond exception was, Becauſe it is not ſhewn that 
the Defendant had any notice given him of the-Earl of Mancheſters 
o2der 5 ſed non allocatur, becauſe he ought to pay as much as he 
ſhouldappoint 3 and the Defendant is to take notice of his oꝛder, as 
well as the Plaintiff, he being a ſtranger to both; as where _ 
obliged 
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obliged to perkoꝛm an arbitriment, there needs not any notice be gi⸗ 
ven unto him, but he ought to take notice at his perill. Alſo the 
Þlaintiff alledgeth, That he required the lumme atcoꝛding to the 
Ozer which is an implyed notice 3 Ulhereupon rule was given. 
That Judgement ſhould be fo2 the Plaintif, unleſs further matter 
ſhould be ſhewn to the contrary by ſuch a day, 


Chambers Caſe. 


Hambers being in pꝛiſon in the Marſpalſey del hoſtel de Roy, de- 
4 fired an Habeas corpus, and had it; which being returnable 
upon the firtienth day of October, the Marſhall returned, That 
he was committed to pꝛiſon the twenty eighth day of September 
laſt, by the command of the Loꝛds of the Councell, The Warrant 
verbatim was, That he was committed foꝛ inſolent behaviour, and 
wozds ſpoken at the Councell Table, which was ſubſcribed by the 
Loꝛd Keeper and twelve others of the Countell. And becauſe it was 
not mentioned what the wozds were, ſo as the Court might adjudge 
of them, the return was held inſufficient, and the Marlhall adviſed 
to amend his return, befoze the twenty firſt of October following; 
and he was by rule of the Court appointed to bzing bis Pziſoner 
then, without a new Habeas corpus, and the Pziſoner was adviſed, 
That in the mean time he ſhould ſubmit to the Loꝛds, and petition 
them foꝛ his enlargement. Upon the ſaid 21. of Daober the Bar- 
thall had his Pziſoner there 3 but becauſe the great Caſe of Sir 
William Withipole was to be debated that day, and time would not 
permit to treat of this matter; The Marſhall was commanded to 
bꝛing again his Pꝛiſoner, and have him in Court the twenty third 
day of October. Then Germia fo2 the Pꝛiſoner moved, That foꝛal. 
much as it appeared by the Keturn, That he was not committed 
foz Treaſon 02 Felony, noꝛ doth it appear what the wozds were, 
whereto he might give anſwer ; he therefoze pzayed, he might be 
diſmifſed oꝛ bayled. But the Kings Attozny moved, That he might 
ha ve day, untill the twenty fifth of Ober, ta tonſider of the return, 
and be infozmedo! the wozds, and that in the interim the Pxiſoner 
might attend the Councell Table, and petition. But the Pꝛiſoner 
affirmed, That he oftentimes had aſſayed by petition, and tould not 
pꝛebail, although he had not done it ſince the beginning of Dcober 3 
and he pꝛayed the Juſtice of the Law, and the Jnberitance of a Sub- 
ject : Mhereupon, at his importunity, the Court commanded him 
tobe bayledz and he was bound in a RKecogniſance of four hundzed 
pounds; and four god Merchants his ſureties were bound in Re- 
cogniſances of one hundꝛed pounds a piece, That be ſhould appear 
here in Craſtino animaram, and in the interim ſhould be of god be- 
haviour 3 And advertized him, They might, foz contemptuous 
wozds, cauſe an Endiament o Jaſozmation, in this Court, to be 
dꝛa wn againſt him, if they would. Reſiduum poſtea. pag. 168. 
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Sir William Wi:hipoles Caſe, 


JR William Withipole being endicted, befoze the Coꝛoners, fo: 
the murder of Madyſon, and veing arraigned upon that enqueſt, 
inkoꝛmed the Court, he had matter in Law to plead, to avoid that 
endiament, and that he ought not to be put to anſwer 3 and prayed 
that Councell might be alligned him: And Mr. Noy and others 
were alligned, who, at another day, put in a Plea faz him, That be 
ought not to beimpeached upon this Endiament 3 koꝛ he thewed in 
bis Plea the Statute of undecimo Henrici quarti, capite nono, 
That none ſhall be put upon any pannel of Enqueſt, at the denomi⸗ 
nation of any perſon, unleſs by the Baylitts and miniſters of the 
Sheriffs, worn and known; And that the laid Jurozs thould be 
probi & legales homines; And kurther pleads, That Alſton the 
foze-man of the Jury, nominated himſelf to be of the Jury, and 
fourteen others, (ſhewing their names) and one Alexander Farring- 
ton required him to return them, he not being Sheriff, noꝛ Bap⸗- 
liff of the Franchiſe, noꝛ any miniſter of any Sheriff, noꝛ Bayliff of 
any Franchiſe, who ought by the Law to return them 3 And by the 
ſaid Jury the (aid inquiſition was found; and he further pleaded, 
That twoof the ſaid Juroꝛs were outlawed in Actions of debt, the 
one in the twelfth pear of King James, the other in the firlt year of 
King Charles, and pꝛoduted the Recozds, being ſent by Mittimus 
out of the Chancery 3 and averred, That the outlawzies are yet in 
foꝛte, not reverſed no2 bacated. And upon this Plea pleaded, the 
Court would adviſe whether it ſhould be accepted, and what ſhould 
be done thereupon, either demurre oꝛ joyn illue. The firſt Queſtion 
was, Whether the Statute of undecimo Henrici quarti extends to 
Enqueſts befoze Coꝛoners, oꝛ only to Endictments befoze Juſtices 
of the peace, and of Oyer and Terminer © Secondly, Admitting, 
That this Statute extends thereunto, Whether it extends to per- 
ſons outlawed in perſonal Actions, oꝛ only to perſms outlawed fox 
Felonyo2 Treaſon 3 And becauſe this was the firſt plea that had 
been upon that Statute, and would be a pꝛeſident in Crown mat⸗ 
ters, the Court would adviſe.And all the Juſtices of both Benches, 
and Barons of the Exchequer, met thereupon at Serjeants- Inne in 
Fleetſtreet; and having had conference of theſe points, the greater 
part of the (aid Juſtices and Barons were of opinion, Firſt, That 
the Statute of undecimo Henrici quarti extends as well to Enqueſts 
befoze the Cozoners, as to Endiaments befoze Juſtices of peace. 
Secondly, That it extends to perſons outlawed in perſonal Acti- 
ons, becauſe an outlawed perſon is not accounted probus & le- 
galis homo to be \wozn in an Enqueſt, and may be challenged foz 
that cauſe, Vide 34. Edvardi primi, proces 208. 21 Hen. 6. 30. But 
divers others of the Juſtices and Barons were of the contrary opte 
nion. Firſt becauſe the Statute of undecimo Henrici quarti begins 
with Encueſt befoze the Juſtices, ani ſo the a ſteme to extend to 

dem; 


äoꝙEũ—ͥꝓ. x — 


— — — — 


Caroli Regis, in Banco Regis. 


them; and the Statute mentions Denomination to the Sheriff 02 
Bavlitf af the Franchiſe 3 and the Enquiſition befoze the Cozoners, 
is to be of perſons within the four next adjacent Uillages, to be 
made by the Bayliffs a2 Conſtables of thoſe Uiſlages, as appear- 
eth by the Statute of quarto Edvardi primi, de officio Coronatoris, 
and Crompton, folio 113. That no challenge ſhall be to any of the 
Enqueſt befoze the Cozoners, Reſiduum poſtea. pig. 147. 


William Vicount, Say and Seale, verſus Stephens, 
Trin. 4. Car. rot. 602. 


Ctio de ſcandalis Magaatum. The Plaintiff declares by the 
A name of William Vicount, Say and Seale unus procerum & Mag- 
natum hujus Regni Angliæ, tam pro Domino Rege, quam pro ſeipſo 
queritur of the Defendant in cuſtodia Mareſcali pro eo; whereas by 
the Statute of ſecundo Richardi ſecundi it was o2dained, &c. (re⸗ 
citing the Statute} the Defendant not regarding noꝛ reſpecting the 
Statute acdzeſard, primo Februarii anno tertio Caroli, at the Pa⸗ 
rith of Bow in Warda de Chep London, having communication 
with Alice Gilbert, a Servant of the ſaid William Vicounc Say 
and Seale, of him the ſaid Vicounr, in the pzeſence and hearing of 
divers of the Kings Subjects, then and there being 3 bc talſa & 
ſcandaloſa verba de eodem Vicecomite Say & Seale dixit & publi- 
cavit, viz. Thy Lord (dictum Comitem innuendo) & 4 Trayter, and 1 
will prove him (prædictum Comitem inauendo) 4 Trayror. The 
Defendant pleaded Not Guilty, and it was found againſt him, 
and damages aſſeſſed to two thouſand pounds; And it was now 
moved in arreſt of Judgement by Serjeant Crawley and Mr, Cal. 
throp; F ixſt, That this Statute is miſl-recited, and then, he foun- 
ding his Suit foz himſelf and the King, and there being no ſuch 
Statute, hath fayled. And in p2cof thereof they relyed upon the Caſe 
of the Loꝛd Cromwell. Coke 4. Rep. fol. 12. where an Adion was 
bꝛought upon this Statute and miſ-recited, Nuncia pro menda- 
cia, there the Plaintiff might not have Judgement. And the Caſe 
in Plowdens Commentaries, fol. 82. betwirt Partridge, and Strange, 
and Croker, where an Action was founded upon the Statute of 
triceſimo ſecundo Hentici octavi capite nono, of maintenance, wyere 
the date ofthe Statute was miſtaken, and there the Plaintiff might 
not have Judgement; fo2 the Court did not intend any other Sta- 
tute than that whereupon he counts, and bath miſtaken, and being 
upon that, the Court will not adjudge foꝛ him; and here is a mit; xe⸗ 
citall, fo2 he retites the Statute which is, That none ſhall repoꝛt 
02 publiſh de Magnatibus aliqua nova mendacia, ſeu alias res, unde 
diſcordia aut aliqua lis (Anglice debates) inter Magnates, vel inter 
Magnates & Communitatem dicti Regni oriri poſſint, whereas the 
Statute is, whereof diſcord or ſlander may arife within the ſaid 
Realm, ſo as there is & mi[-retitall and variance betwixt the wa2ds; 
debates {02 flannder, which is a variant woꝛd; and the Wazbs with 
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munitatem hujus Regni. Secondly, becauſe it is not ſhewn, That 
he was unus Magnatum at the time of the ſpeaking of the wozds, as 
the Preſident is in the Loꝛd Cromwells Caſe ; Foz it may be that 
he was treated Uicount oz Baron after the ſpeaking of the wozds, 
And it ſhall not be intended, That he was a Uitount befoze, un- 
leſs it had been averred, That he was then a Uicount : But the 
Court reſolved in both points foz the Plaintiff: Foz they all agried, 
if the miſ-recital oz variance had bien in the purview oꝛ (ubſtan- 
tial part of the Act, as miſ-reciting the time of the making, as 
in Partridges Caſe, oz in the body of the Act, as in the Loꝛd Crom- 
wells Caſe, Nuncia pro mendacia (which is another woꝛd, and of 
another ſenſe, and in the body of the Aa) ſuch variance had bien 
god cauſe to ſtay the Judgement; but here they conceived there is 
not any material variante; foꝛ in the firſt part of the Aa is de- 
bate vel diſcordia, and in the laſt part diſcordia vel difaunder, which 
in the intention of the Bakers of the Statute be all one : Alſo 
it is in the percloſe unde diſcordia, &c. which is but the conſe- 
quence of the wozds, oz the evil effea enſuing thereupon 3 and 
falſe wozds and lyes are pzincipally pꝛohibited in that Statute. 
And the ſecond variance is of the ſame condition, not material 
in ſubſtance 3 wherefoze foz ſuch the Court ſhall not ſtay Judge- 
ment. Foꝛ the ſecond exception, all the Court held the declara- 
tion to be god enough; foz there is ſufficent demonſtrante in the 
declaration, That be was a Uicount at the time of the ſpeaking, 
foz be nameth himſelf Vicount, and recites the Statute, and that 
the Defendant not regarding the Statute, ſpake thoſe wozds of 
the ſaid William Vicount Say and Scale; and it cannot be ſpoken 
againſt the ſaid William Viſcount, unleſs he had bien then a Uti- 
count 3 and the Law doth not intend, That he was a Uicount of 
another Realm, foz of them our Law doth not take any cognu- 
ſance, And whereas it was objected, That there were not any 
Uitounts in Ring Richard the ſeconds time, ſo as the Statute tan⸗ 
not extend unto them: Jt was anſwered, True it is, there 
were not then any Uiſcounts3 Fozin the eighteenth year of King 
Henry the ſixth, was the firſt Aiſtount, and in the one and twen⸗ 
tieth year of the ſaid Ring, was the queſtion fo2 their ſears in 
Parliament: Bet the Statute is de Magnatibus Regni Angliæ, 
and eberp Uiſcount is a Baron, which is an addition of honcur, 
By another reaſon it appears, That he was then a Uiſcount 3 
Foꝛ the ſpeaking is alleoged to be, to ſuch a Servant of the (aid 
William Viſcount Say and Scale, and the cannot be Servant to a 
Uiſcount, unleſs he were then a Uiſcount 3 alſo the wozds them⸗ 
ſelves are, Thy Lord is a Traytor 3 which pzove, That he was a 
Loꝛd at the time of the ſpeaking 3 And when he names himſelf 
Uiſcount in ſo many places, To averr afterwards that he was a 
Uiſcount, had been idle and ſuperfluous ; But where a Juſtice 
of peace oz other officer bzings an Action fo2 flandzous wozds 
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woꝛds ſpoken of him in his office oz place, there of netellity he 
ought to ſhew. That he was then a Juſtice of Peate, oꝛ ſuch an Otfi⸗ 
cer wherein be was flandered 3 yet if he ſhews that which an. 
amcunt, it (ufficeth3 as that he had bien a Juſtice of Peace fo2 dibers 
years, 02 foꝛ two years, and the (peaking is alledged to be within 
rhe year, that is (uitictent 3 yet it may be that the Commiſſion is re- 
newed 3 but it thall not be intended 3 Whereupon Judgement 
was given feꝛ the Platariff, Vide poſtea pag. 142. 


Paylye verſus Offord, Trin. 4, Car. rot; 738. 


Tae fo2 fo2ty ſhillings and ſix pence, and declares, That Sir 
Henry Brown by Jndenture let to J. S. foz two hundzed 
years, rendꝛing thirty one ſhillings per annum, at the Annuntiation 
any St, Michael by equal poztions , and conveys the reverſion 
to him as Alligne, and foꝛ fifteen ſhillings ſix pence foꝛ rent behind 
fo2 one year, ending at the Annuntiation laſt paſt, and fo2 twenty 
five ſhillings foꝛ money lent, he bzings this Action 3 The Defen- 
dant pleaded quoad che twenty five ſhillings non deber, and quoad 
the fitteen ſhillings fix pence, That the laid Sir Henry Brown de- 
miſed the ſaid lands, rendꝛing rent prout, and by the ſame Jnden- 
ture covenants fo2 himſelf, his peirs and Afſignes, with the Leſſee 
his Exetutoꝛs and Allignes, That if he be diffurbed foz reſpite of 
pomage, 02 be infozced to pay any charge oz iſſues loft, That he 
thall withhold ſo much of his rent, as be = be infozced topay 3 
And ſhews, That by a Writ iſſuing out of the Exchequer fo2 re- 
ſpite of homage and Iſſues loft, (o' much was levied by the She- 
ritf, which he hath withheld of his (ard rent 3 And upon this Plea 
it was demurred in Law, and the pzincipal queſtion was, Mhe⸗ 
ther the Afſignee of a Term lhall have remedy upon a Covenant by 
way of Reteiner, againlt the Aſſignee of a reverſton ? Secondly, 
becauſe the Defendant doth not ſhew, That the land was held in 
capire, 02 that pomage was due, 02 the Idues duly lebied; And 
after theſe matters moved at the Barr, Whiſtler toz the Defen- 
dant argued, That the Allignie ſhould have the benefit of this Co- 
venant by the Common-law, and ik not, That he was clearly with ⸗ 
in the Statute of triceſimo ſecundo Henrici octavi; And foz the 
other matter, the Plea is god; fo2 if he be diſtrained oꝛ agrieved foꝛ 
the Homage 02 Iſſues, he may detain his rent 3 but then he took ex- 
ception to the Declaration, fo that the Plaintiff demanded fiften 
ſhillings fix pence fo2 rent, fo2 a year, ending at the Annuntiation, 


I I, 


and the entire rent was one and thirty ſhillings 3 ſo that what he 


demanded was but rent fo2 half a year, andhe doth not ſhewthat 
he was ſatisfied foz the reſidue 3 and therefoze the Detlaration ill. 
Mhich was held by the Court tobe an incurable default: Where- 
upon ihe Retoꝛd being viewed, and found ſo, rule was given, That 
Judgement ſhould be fo2 the Defendant 3 That the bill ſhould 


abate; and no moze was ſpoken at the Bar, But the Court 
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tonteibed, That the Aſſignee of the Term ſhould have the benetft of 
this Covenant. Foꝛ it runs with the land; and at the Common 
Law he might have taken advantage todetain the rent reſerved 
upon the Leaſe foꝛ years 3 Fo2 it may be appointed to ceaſe at the 
will of the parties, 


Crane ver/ws Holland, Paſch, 4. Car. ror. 291. 


Rror of a Judgement in Northampton, becauſe in Northamp— 
* the Court being held befoze the Majo and two Baplicks 
the Venire facas upon the Jfſue was awarded to the two B aplitts. 
to return a Jury befoze the Majo and Taylifts, ſecundum conlue- 
cudinem : Thich being returned, and Judgement given, the Er- 
roꝛ aſſigned was, Becauſe the Bayliffs being Judges of the Court, 
could not alſo be Officers, to whom pꝛoceſs thould be direged; 
there beingno cuſtom that can maintain any to be both Dfficer 
and Judge. But all the Court ( abſence Hide) conceivedit might 
be good by cuſtom, and that it is not any Erroz 3 Foz the Judges be 
not the Bayliffs only, but the Majoꝛ and Baplitfs: And it is a 
common courſe in many of the ancient Coꝛpoꝛations where the 
Wapyltfts are Judges, 02 the Majoꝛ and they be Judges; yet in re⸗ 
ſpec of executing pzoceſs, they be the Officers alſo; and one may 
be Judge and Officer diverſis reſpectibus, às in redileifin,tye Sheritt 
is Judge and Officer; Tlhereupon the Judgement was attirmed. 


Skevill verſus Avery, 

Reſpaſs of Aſſault, Battery, and Woundine, The Defendant 

pleaded to the Wounding Not Guilty; To the Affauit any 
Battery he pleaded, that he was poſſeſſed of an Þouſe in ſuch a 
Pariſh fo2 years, And that the Plaintiff entred vis Þouſe, and 
would have thꝛuſt him out of poſſeſſion thereof, whereupon he 
molitur manus impoſuit, to put him out, and the harm, if any dane, 
was in defence of his own poſſeſſion: Þereupon the Plaintiff de- 
murred; and Goldſmith fo2 the Plaintiff ſhewed foz cauſe, That 
the Defendant had pleaded a Leaſe fo2 years, not ſhewing who 
made the Leaſe, noꝛ when it was made, noz foz how many years, 
whereas they ought to have bien pleaded ſpectally, and ſhewn par- 
ticulatim: Fo2 if it be traverſed, there cannot he any Iſſue there⸗ 
upon3 and he relyed upon Crogats Caſe, Coke 8. Rep. fol, 66, 
That de injuria ſua propria is no Plea : But all the Court held, 
That the Defendant had well pleaded 3 foz ſaying, That he was 
poſſeſſed fo: years, is but an inducement and conveyance to his 
juſtification, and not the ſubſtance thereof, which is That be offered 
to thꝛuſt him out of the poſſeſſion of his Þouſe, and whatſoever 
Title he hath, it is not material; foz if he were in pofſefſton by vir- 
tue of aLeaſeat Mill, oꝛ any other Title, de 1ojuria ſua propria is 


a god Plea: Foz the Title o2 Intereſt not coming in —_ 
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( and what was pleadey oꝛ alledged, being but an inducement to the 
lea) it needs nat beſo tertain, às where it is pleadey by way of ti⸗ 
tle, to make a claim in the Defendant. Wherevpon it was ad 
judged fo2 the Defendant. 


TL STEER TE TOY TY Trin. 4. Car. Rot. 770. 


A Siamplit., Whereas the Defendant had a dog which uſed 
/ Aro kill theep , and knowing thereof, and that his dog bad 
killed the Plaintiffs ſheep, and having notice that the Plaintiff in- 
tenbed to fue him fo2 recompence,he thereupon intreated the Plain⸗ 
tiff not tu ſue him, anvto make what benefit he could of the thirp lo 
killed: And in conftderation that the Plaintiff would deſiſt his Suit, 
and make luch benefit as he might of the ſaid ſheep, the Dekendant, 
the firtt day of May anno decimo octavo Jacobi Regis, pꝛomileb 
the Plaintitf to recompence him the damages which he ſuſtained by 
the killing of the laid ſheep: And alledgeth in facto, That he there⸗ 
upon deſilted from his intended Suit, and that he endeavoured to 
make what benefit be could of the ſheep ſo killed, but could not make 
any; And that he was damnified by the killing of them four and 
foꝛty ſhillings. And that upon the firſt day of May anno ſecun- 
do Caroli Regis, he requelted the Defendant to recompence him foz 
his damages ſuſtained, and the Defendant refuſed 3 whereupon he 
bzought this Aaion : The Defendant pleaded the Statute of vi- 
ceſimo primo Jacobi, capite 16. And that this Action lies not by 
the (aid Statute, being grounded upon a pꝛomile made above ftr 
years ſince; whereupon the Plaintiff demurred. And after argu- 
ment at the Barr by Rolls foz the Plaintitt, and by 02 the 
Defendant, it was adjudged, That the Aaton was well bzought 
within the time limited: Fo2 although the pzomiſe was made 
in anno decimo octavo Jacobi Regis, pet there was not any cauſe of 
bꝛeach thereof, no2 ground of Aaron againſt rhe Defendant until 
recueft to make recompence : Fo2 until ſuch requeſt, he did nat 
know what to pay, no2 was there any due; Foz the duty ariſeth up- 
on the recueſt, and the non-payment after the requeſt is the cauſe of 
the Action. As aſſumpfit to pay fuch a ſumm, ik he marry A.S. 
02 upon (uch perſons return from Rome upon reguelt 3 there it is 
not Due, noꝛ is there cauſe of Union, until the Parriage, o2 return 
from Rome. and the requeſt made. And although the pzomiſe was 
made ten years beſoze, pet (he cauſe of Acttan is the non-papment 
upon requelt, after Marriage, 02 return from Rome, and not be 
fre + And if the Anion be bought within the time of the Statute 
afrer the bꝛeach, it 1s well cnougy 3 TAhereupon it was adjugdged 
foꝛ the Plaintitf. 
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Lewknor ver ſw Cruchley and his Wife, Paſch. 4. Caroli. 


1. Ction for words ſpoken by the Mike of Cruchley. Foz that 
5 \ the Defendant ſaid of the Plaintiff, John Lewknor ( innuendo 
the Plaintitf ) and John Smith (innuendo one John Smith ) Know- 
ing that F. S. a Goldſmith did carry with him a great deal of Plate, 
did lay wait to robb him, and ſer upon him by the high way, but he 
railing the Country, they did fly away, and Lewknor loſt his horſe, and 
they both were driven to ride away upon one horſe, Upon Not guilty 
pleaded, and Uerdica fo2 the Plaintiff, it was moved in arreſt of 
Judgement by Gardiner, That an Action lies not fo2 theſe wozds : 
Fo21t appears by his own ſhewing, That there was not any Fel- 
lony committed; and the doth not charge him with Felony, but 
with a Piſdemeanour, as it were a Riot, and is no moꝛe than if the 
bad charged him with committing a Riot 3 and it is but with an 
intent to do it; and therefoze fo2 theſe wozds an Actton lies not. 
Coke 4. Rep. fol. 16. Eaton and Allens Caſe, foꝛ ſaying, He is a Brab- 
ler and a Quarreller, for he gave his Champion counſel to make a Deed 
of gift of his goods to kill me, and then to fly out of the Countrey, but 
God preſerved me; Jt was adjudged that the Action lies not; Fox 
be did not do — Act, but it is matter of intent which cannot be 
known: But all the Court delivered their opinions ſeriatim, That 
the Action well lies: Fo; although be chargeth him with an ac 
which is not Felony, yet be chargeth him not only with the inten⸗ 
tion, but with a fact, which is as nter to felony as may be, and 1s 
fuch an offence which is moze than intent only, and moze than rior, 
and fo2 which, Fine and Impꝛiſonment are due: And Jones cite 
one Wicks Caſe, That the Defendant ſaid, Nine perſons ſet upon me 
to have robbed me, and you (innuendo the Plaintiff Wicks) was one 
of chem, adjudged, That the Union well lay 3 TUhereupon Judge- 
ment was given fo? the Plaintiff, 


Lawe verſus Harwood, Mich. 3. Caroli rot. 336, 


16, Rror of a Judgement in Windſore, in an Action upon the Caſe 
2 foꝛ ſlandzing his Title. The Plaintiffdeclares, whereas he 
was ſeiſed in fir as Copyholder of Lands in D. within the juriſ- 
diction of the Defendants Court, That the Defendant ſaid, He 
had not any Title to thoſe Lands. The Defendant juſtifics, and 
iſſue thereupon, and found againſt the Defendant, and damages 
aſſeſſed to ten ſhillings, and ſix pence tolts: And the Court tacrea- 
ſed the coſts to thzwe pounds, and Judgement given accoꝛdingly. 
The firſt Erro2 aliigned was, That the declaration was not geo, 
becauſe he did not ſhew, That by rhe occaſion of thoſe wo:ds be 
had any pꝛejudice, as that he was bargaining ko the Inheritance 
with any, oꝛ foꝛ a Leaſe, oꝛ any other ſpecial pꝛeiudice. The ſe⸗ 
cond Erroꝛ was, becauſe damages being found but at ten thitlings, 

be 


— — —— ——ͤ—ö—à . —EAÜ— 2 — —— — 


Caroli Regis, in Banco Regis. 


141 


he might not by the Statute of viceſimo primo Jacobi, capite deci- 
mo lexto, habe moꝛe colts than damages. As to the firſt Erroz 
aſſigned, all the Court agred, That the declaration was not god. 
and ſo the Judgement was errontous 3 becauſe the Action is not 
ma intainable, without ſhewing ſpecial pꝛejudite. Nomoze than fo? 
calling one Whore oz Baſtard without ſhewing ſpecial cauſe of 
tempoꝛal damages, as in Anne Davies Caſe, Lord Coke 4. rep. fol. 16. 
And it is not like to wo2ds ſpoken, which imply llander and tempo⸗ 
ral lols, as Thief, Bankrupt, oz ſuch like; but flandzing of ones 
Title doth not impoꝛt in it ſelf loſs, without ſhewing particularly 
the cauſe of loſs, by reaſon of the ſpeaking the woꝛds, as that be 
could not ſelf oz let the ſaid Lands; but being general wozds, they 
be not ſufficient, Vide Coke 4.Rep.fol 17. James his caſe, and fol. 18. 
Oxford and his Wife againſt Croſs. To the ſecond Erroꝛ aſſigned, 
all (except Hide, who ſ&med to doubt thereof) beld, That the Acti- 
on is out of the Statute of viceſimo primo Jacobi, as well foz the 
time of limitation, as foz the colts 3 foꝛ that extends to Aa ions foꝛ 
ſlandꝛous wo2ds, which he intended to the perſons of men, and 
are common Actons, and rather begin of ſpleen than otherwiſe ; 
but not to this Aation, which is rare, and not bzought without 
ſpecial damage. But fo? the fir} cauſe the Judgement was re- 


verſed, 
Hughs werſ#s Farrer. 


Ction fo: woꝛds. Thou art a Witch, and didſt bewitch my 
A Mothers drink And being afterwards deſired to know, why 
the called her Witch, the anſwered, If I called her Witch, we will 

rove her a Witch, and anſwer what we have done. Upon Not 
Guilty pleaded, and Uerdic foz the Plainriff, it was moved in ar⸗ 
reſt of Judgement, That fo2 theſe wozds an Action lies nor, be- 
cauſe they were general woꝛds, and ſhew not any ſpectal hurt to 
the dꝛink: So not within the Statute of primo Jacobi, Capite 
duodecimo, if there be no hurt to the perſons 02 gods: But all the 
Juſtices beſides Whitlock conceived, That the Anion well lies; 


And it was adjudged fo2 the Plaintiff, 
The Lidy Cavendiſh verſus Middleton, Trin. 4. Car, rot. 243. 


Ction upon the Caſe. Mhereas the (aid Lady by Ralph Buck 

her Servant, having bought of the Defendant twelve Beaſts 
foꝛ fourſcoze pounds, paying foꝛ them twenty pounds in hand, and 
was to pay ſixty pounds reſidue at the end of the Moneth. which 
twenty pounds the ſaid Ralph Buck immediately paid, and the ſixty 
pounds reſidue he paio foꝛ the Pla intitt to the De endant at the end 
of the Moneth, and after dyed. That the Defendant. after toe 
{aid Bucks death, demanded of the Plaintitf again the ſaid ſixty 


pounds, affirming it was not paid unto him: Cyercupon the 
S 3 Plamtitf 


17. 


18 
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Plaintiff fidem adhibens to his allertion, paid unto him the ſatd 


lixty paunds, ubi re vera he had reteived it Lefoze. And upon this 
deteit the Anion was bought 3 and Serjeant Crew moved in ar⸗ 
reſt of Judgement (after Uerdic upon Not Guilty pleaded, and 
found fo2 the Plaintiff ) That this Anion lies not; but the ought 
to habe bꝛought an Action of account, as foꝛ money unduly received; 
But all the Court conceived, That the Action well lies, although 
the Plaintiff might have-bzought an Aion of account 3 UWhereup- 
on it was adjudged fo2 the Plaintiff. 


Viſcount Say and Seal verſus Stephens, ante pag. 135. 


He ſaid Viſcount having had Judgement to recover, a Urit 

of Erro2 was bꝛought to remove the Recozd into the Exche⸗ 
guer-Chamber, upon the Statute of viceſimo ſeptimo Elizabethæ, 
capite quinto, Which gives TUrit of Erro2 upon a Judgement giben 
in Actions upon the Caſe, Debt, Detinue, Account, Ejectione firmæ, 
or Treſpaſs, fixſt commenced there where the Kings Hajelty hall 
not be aparty, It was moved, That the TUrit of Erroꝛ is not al- 
lowable, becauſe it is given in ſeven ſeveral Actions there enume⸗ 
rated, and is not allowable in any other Action, as in Replevin, 
Scite facias, &c. And although it be here termed an Aa ion upon the 
Cale, yet it is moze than an Action upon the Cale, foz it is in a far 
higher degree, and founded upon the Statute of ſecundo Richardi 
ſecundi. and is foꝛ the King and party; and of that opinion were 
Hide chicf-Juftice, Jones and Whitlock, That this Aq ion is out of 
the Statutez Foz the Statute is to be intended in Acttons upon 
the Caſe, and not in other Actions, noꝛ to this Action, which is 
Scandalum Magnatum, and grounded eſpecially upon the Statute, 
And the Statute of viceſimo ſeptimo Elizabeth being to alter the 
courſe of the common-Law, ought not to be extended to other Acti- 
ons then what are mentioncb in the Statute: And it was laid, 
That after the laid Statute, no Writ of Erro2 hath been b2oughr 
upon ſuch Ad ions: And it is intendable, That it a Writ of Erroꝛ 
might have bien bzought, it would have been p2aniſcd befoze rheſe 
times: But the other objection, That it was bzought by toc King 
and the Party, was not much regarded; fo2 ſo are Knions upon 
the Caſe fo2 the King and the Party, and debt fo2 not letting gut 
Tythes 3 yet it is acommon courle upon thoſe Actions ro have 
Tirits of Erro2 in the Exchequer⸗chamber: And it was ſaid, That 
ik the Lo2ds in Parliament had intended, that this should be 
examined by a Writof Erroꝛ any where but only in Parliament; 
they peradventure would nor habe agreed unto it. Bur J voubtey 
chereok, and delivered not any opinion 3 fo2 J concelbey tt moe 
pꝛoper to have it diſputcd in the Excheguer chamber when the 
Writ of Erre2 thall be returned, as it hath bien tin other Caſes, 
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where a Writ of Erroz hath bien bꝛougbt upon a Scire facias, and 
bien adjudged there, That it lies nut: Then foz2 us to diſpute it. 


being a matter of our own judging. 


Long verſus Nethercote, Trin. 4. Car. rot. 43- 


T—Rror of a Judgement in Sudbury, in debt upon a Leaſe fo 
E. years; by the Allignte of a Reverſion. The firſt Erro2 alligned 
was; Fo2 that the Court is held by virtue of letters Patens of 
Quten Mary, and the p2oceſs is awarded ſecundum conſuerudi- 
nem Curiz, which cannot be by cuſtome, where the Court is erected 
within time of memozy. The ſecond Erroz alſigned, was, Be⸗ 
cauſe the Action of Debt is bꝛougbt ſuppoſing a demiſe in Sudbury, 
of Lands in D. in the County of Eſſex, whereas it ought to be 
bought in Eſlex, being bꝛought upon the pꝛibity of Eſtate, and not 
upon the Contra, the Plainriff being Afſignee of the Reverfion 5 
Foz where the Action is bzougbt by the Letſoz upon the pꝛibity of 
Contrag; it was ſaid, the Anion might be bzought where the de- 
miſe was made, although the Land be in another County, and is 
well enough : But where the Actton is bzought by one as Alſignte 
ofa Reverſion, it ought to be bzought in the County where the Land 
lies, and not where the demiſe was made. The third Erroz afſig- 
ned was, Becauſe he claims by grant of aReverſton, and doth not 
ſhe w, That it was by Died; and without a Derd o2 Fine a Re- 
verſion cannot paſs, And foz the firſt and third Erro2s pꝛintipally, 
the Judgement (not being upon Uerdic but upon demurrer) was 


reverſed, 


Darroſe verſas Newbott. 


Rror of a Judgement in Bridgwater. The Erroꝛ alligned 
PE. was 3 Foꝛ that in an Action upon the Caſe Sur Aſſumpſit, the 
parties being at Idue, a demurrer was joyned upon the evidence, 
and thereupon the Jury diſcharged, and afterwards Judgement 
was given koꝛ the Plaintiff, and a Writ of Enquiry of damages 
awarded, and damages found, and Judgement thereupon. There 
the Juroꝛs which came to find the Ifſue, although by the demurrer 
they were diſcharged of the Allue, yet ought to have afſefleddama- 
ges conditionally, if Judgement ſhould be given fo2 the Plaintiff; 
And in p2wf thereof was cited Scholaſticas Caſe, in Plowd. Comm. 
fol. 408. and the old book of Entries fol. 146. in Demurcer 12. & 13. 
& ibidem 237. Forger de faux faits 11. And it was (aid by the Court, 
if theſe pzefidents be god Law, then it map be inquired of by the 
ſame Jury conditionally: But it may be as well enquired of by a 
Writ of Enquivy of damages, when the Demurrer is determined, 
and the moſt uſual courſe is, when there is a Demurrer upon evi⸗ 
dence ta diſcharge the Jury without moze enquiry, Vice old book of 
Encries fol. 55 1. Treſpals in Arſer 1. E 
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Sir Humphry Tufton and Sir John Aſhleys Caſe. 


N a quo warranto àgainſt the Cozporation of Maydfſtone, fg? 
clatming divers Liberties in the Uillage and Parilh of Mayd- 
ſtone (in which Pariſh one houſe called the Mote, wherein Sir 
Humphry Tufton inhabited, and a great houſe called the Arch-bi- 


ſhops Palace, which was conveyed to Sir John Alkley were fitua- 


ted) a Judgement was entred by diſclaymer, with conſent of the 


parties, virtute vel ptætextu licerarum Patentium, gerent. Date, 


anno decimo ſeptimo Jacobi Regis. But becauſe theſe woꝛds Ge- 
rent. date, anno decimo ſeptimo Jacobi were in the Margent, and 
by reaſon of a firoak made croſs the ſaid words, the Clerk had 
omitted them in the ingrolling the Judgement (which was entred 
upon Recozd anno ſecundo Caroli Regis.) Jt was now moved this 
Term, That thaſe wozds might be interlined, and the Gecoꝛd 
amended; but it was much oppoſed by Sir Humphry Tufton and 
Sir lobn Aſhley whom the Cauſe concerned, by Serjeant Henden 
and Br, Noy, who were of Counſel foz them: Foz they ſaid, 
That albeit it is true, that they were omitted by the negligence of 
the Clerk, and the Paper-bok was fair, without interlineation o2 
croſſing, yet it cannot be amended, being in another Term, much 
moꝛe in another year, eſpecial in the Kings Caſe 3 and that none gf 
the Statutes of amendments extend to Caſes of quo warranto, 2 
Suits where the Ring is party 3 and that the amendment wil! 
alter the Retoꝛd in ſubſtance 3 Fo2 whereas their Suit was to be 
freed from thoſe Liberties by mo»frans of any Charters: Now by 
this amendment they be freed only from Liberties claimed by the 
Charter of decimo ſeptimo Jacobi, whereas there were gather 
Charters pzetended, viz. in anno ſecundo Elizabeth, from which 
they deſired tobe freed. But upon great examination of this omi 
ſion, and upon certificate of the Attoznep-General, That theſe 
woꝛds omitted, viz. Gerent. date, anno decimo ſeptimo Jacobi, 
were inlerted by him with his hand, and waitten in the Margent 
of the Paper ⸗ book in the ſide of the book, and that it was intended 
bythe parties, That this diſclaimer ſhould not extend futher, than 
toliberties granted by the Charter of decimo ſeptimo Jacobi, and 
not to liberties granted by fozmer Charters, and that the ſtroak 
which was made croſs the ſaid lines was uncertain, whether vo⸗ 
luntarily done; oz when done. And upon examination of divers 
Witneſſes, That ſuch was the agreement, it was held by all the 
Court, to be amendable, by the courſe of the Common-law, as 
well in another Term, as in the Term when it was entred, and 
as well in the Kings Caſe, as of a common perſon : And being 
mterly a miſpꝛiſion of the Clerk, by the miſguiding ofthePaper-bok 
by the examination ot all the circumftances,it is no moꝛe w_ — 
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a ſpecial verdict is miſ-entred, which is rectified by the notes ot the 
Clerk of the Afſiſe 3 whereupon it was awarded to be amended, 


and was amended accozbingly. 


Kendal ver ſus Fox. 


E Jectione firmæ. Upon a ſpecial verdict the Caſe was, That 
L. Nicholas Kendall and Lowda his Wife, being joyntly feiſed by 
purchaſe during the Coverture foz their lives, Remainder to Wal- 
ter their eldeſt Son in tail, Remainder to Willam their Son in tail, 
KRemander to the right Þeirs of Nicholas: Afterward Nicholas 
by deed with Letter of Attozney, infeofs the ſaid William and his 
Mile, andthe heirs of the body of William, Remainder to the right 
Þcirs of the ſaid Nicholas, with warranty againſt all perſons; and 
alter lebies a Fine to two Strangers of the lame land to them and 
their Þeirs, with warranty againſt all perſons; and they render 
it to him fo? a Week, Rema inder to the laid William and his Wife, 
and to the Þeirs of the body of William, Remainder to the right 
Heirs of Nicholas; afterward Nicholas byes, Lowda the Mike en- 
ters anddyes, Walter the eldeſt Son enters, William and his Wife 
enters, and lets to the Plaintiff : The pꝛintipal queſtion was, 
Whether this warranty made by Nicholas upon the feofment, be- 
ing a collateral warranty, and deſcending upon Walter the eldeſt 
Son, be totally avoided by the entry of Lowda 2 And whether the 
Remitter of the Feme be alſo a Remicter to Walter, and the warran- 
ty diſcharged? And it was held, That it was not ; Foz the war⸗ 
ranty being deſcended, and attached befoze the entry of the Feme, al- 
though ſhe be free and not bound by the warranty, yer he in Re- 
mainder being bound, that eps the Remitter, Vid. 44. Aſſ. 35. 
44-Ed. 3. 30. and upon the fitſt argument by Maynard fozthe Plaintitf 
and Calchrop fox the Defendant, it was adjudyed foz the Plaintitf. 


Rror of a Judgement in a Quare Impedic fo2 the Church of Leck- 
þ pamnea, and therein the Judgement being foz the PlaintiE,and 
the value of the Church found to be four(coze pounds per annum, 
a Writ of Erroz being bꝛought of the Judgement he{oze the Exigi 
facias, and after the Retoꝛd removed 3 And the Judgement being al⸗ 
firmed, and having depended a year and moze, it was moved that 
acegzding to the Statute of tertio Henrici ſeptimi, capite decimo, 
which appoints damages and colis and to be allowed where Writs 
of Erroz be bzought pro delatione Executions : Che Court here 
awarded, That the Defendant in the Writ of Erroz fhould have 
damages fo2 a year (during which time the Urit of Erroꝛ was dey 
pending) attoꝛding to the value of the Church found by the verdict, 
which was 20.1. per annum, and they awarded him 0. 1. beſides 


toſts accozding to the pꝛeſident ia anno ſexto Edvardi ſexti, Dyer. 77. 
T Royſon: 


* 


23. 


24. 
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25. 


Roy ſons Caſe. 


Oyſon, Berauſe be offered himſelf to be bayl in an Action be- 
TI fo:e Juſtice Whitlock (and upon his cath affirming bimſelf 
to be a Subſidie man, and to be aſſeſſed four pound goods in the 


" Subſidie book: Being further examined what he paid, and other 


queſtions, and confefling that he was not any Subſidie man) was 
by him committed, and the next day bzought by the Marſhal into 
the Kings Bench, and] being examined of this miſdemeanoz, ſub⸗ 
mitteb himſelf to the grate ofthe Court, and confeſſed that he had 


bien Bayl in other Antons, and hadſwozn that he was a Subſidie⸗ 
man, whereas he now confeſſed in Court, That he was not: Foz 
this cauſe he was pꝛeſently adjudged to be committed to pꝛiſon, and 


to ſtand upon the Pillozy, with a paper mentioning his Cauſe, viz. 


For falſe Bayl, and to be bzought to the Court of Rings Bench, 


Common-pleas and Exchequer : And this upon his conkeſſion was 


retoꝛded in Court, without other pꝛottedings againſt him. 


26, 


Green verſus Guy. 


Nformation foꝛ the Ring and himſelf befoze the Juſtices of Al⸗ 
Iſiſe in the County of Eſſex , upon the Statute of 21. Hen. 8. 
cap. 13. foz non-re{idency fo2 eleben Moneths upon his Church of 


parva Thurrock in the County of Eflex ; The Defendant pleaded 
the ſaid Statute of 21. Hen. S. cap. 13. That one who hath two 
-Senefices ſhall be Reſident upon the one, and that he was [awful- 


ly pꝛeſented, inſtituted, and induced, as well tothe Uicaridge of Eg- 
ware in the County of Middleſex, as to the Becozy of parva Thur- 
rock, and that he was all the time in the Infozmation mentioned 
Reſident upon his laid Uicaridge of Egware ; and it was thereup- 
on demurred, and the cauſe of demurrer was by Henden Serjeant 
alledged to be, Foz that he did not ſhew a_diſpenſation, as Coke 
4. Rep. fol. 119. Boytons Caſe cited there; but to that point no re- 
ſolution was given: Foz in regard this Jnfozmation was bzought 
befoze the Juſtices of Afſiſe and oyer and Ter miner, and the Statute 
doth not give it, but only in the Kings Courts, where there may be 
Eſſoygne Gager del ley or protection; Therefoze notwithſtanding the 
Statute of viceſimo primo Jacobi, capite | which appoints, 
That Jnfozmations taken by Enqueſ}, befoze Juſtices of Aſiſe, 
02 of oyer and Terminer, (hall be determinable there. Jt was reſol- 
ved upon conference with the other Juſtices, That this Infozma- 
tion lyeth not befoze them; And Judgement was given foz the De- 
fendant. Vid. Coke 6. Rep. fol. 9. Gregories Caſe, and 6. & 7, Eliz. 
Dyer. 236. | 


Termino 
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Sir William Withipoles Caſe, ante fol. 134. 


Þ E firſt day of this Term Sir William Withipole was ar⸗ 
aͤrraigned upon an Endiament of Murder, found in this Ua- 
tation in Suffolk, befoze Commiſſioners of Oer and Terminer, 
and certifie hither by Cerciorare, and upon his arraignment he 
deſired to have Counſel to plead fo2 him Ore tenus, pꝛetending he 
had matter in Law to plead; but the Court denped it, unleſs he 
would ſhew unto them ſome exception in Law, foꝛ which they ſhould 
ſe cauſe to appoint him Counſel 3 and then Mr. Holborn ſhould be 
alligned foz him (as the Court laid anyother might be, though 
not aſſigned. ) Afterwards the laid Mr. Holborn (being aſſigned 
bis Counſel) moved, That be ought not tobe arraigned upon this 
Endictment, becauſe he had been autor fois arraignedupon an En⸗ 
quiſition of Murder, found befoze the Cozoner , and had pleaded 
thereto, &c. and ſo concluded his plea, by pleading Not guilty to 
the Felony, But it was held by all the Court, That this was no 
cauſe of plea 3 Foz where he is not convicted oꝛ acquitted, he map 
be arraigned upon a new Endia ment: But to avoid that doubt, 
that be ſhould not be cueſtioned upon both, it was ruled, That 
the firſt ſhould bequathed as inſufficient 3 Then it was moved 
by Holborn, That one of thoſe Endictozs was outlawed in tref- 
paſs, Bur. becauſe he had not the Kecozd ready, and the Court 
tonteibing it to be alledged by him in delay of Juſtice only; There- 
foze the Court oꝛdered him to anſwer 3 And he pleading Not guilty, 
tt ey tommanded to have a ſufficient Jury to try him returnable 
Octabis Purificationis. 


Forger verſus Sales. 


Ebt upon an obligation againſt the Defendant foz an hun⸗ 
2ed pounds, as Son and peir of William Sales, and be- 


clares, That William Sales, by his obligation here ſhewn, bad ob- 
liged himſelf in two hundꝛed pounds, &c. and omitted theſe wozbs, 
which were in the obligation (Et ad eandem ſolutionem faciendum 
obligo me d Heredes meos) the Defendant pleaded Rien, per deſcent, 
and it was found againſt him, = now moved in arreſt of Judge: 

2 ment, 


I, 


2. 
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ment, That thoſe woꝛds being omitted, it doth not appear the Heir 


— — — 


was bound: But it was pꝛayed on the other part, That it migbt 
be amended, becauſe it was the meer default of the Clerk, who 
having the obligation befoze him, omitted thaſe woꝛzds, and the 
Clerk, being examined, confeſſed, Chat he had the obligation and in- 
{rucions to dꝛaw it againſt the Defendant as Heir, and that it was 


a mier miſpzifion of himſelf; but Jones conceived it not amentable, 


95 


becauſe it is the ſubſtance of the declarations as where one declares 
in the Deber and Detinet, where it ought to be in the Detinet only, 
as viceſimo ſecundo Edvardi quarti, folio viceſimo primo, it is not 
amendable 3 But my ſelf and Whitlock conceived it to be amen- 
dable, it being mierly the default of the Clerk, when he had the 
obligation befoꝛe him: And the Action is brought againſt him as 
Heir, and ſo he is termed in the obligation it (elf, and it is meerly 
the omiſſion of the Clerk, which is well amendable: And Hide chief 
Juſtice inclined to this opinion; but to avoid further queſtion, it 
was appointed to be amended by conſent, and that the Dekendant 
ſhould plead de novo. 


Audley verſus Halſey, Hill. 3. Caroli rot. 943. 


Ction ſar Trover of Goods, on the twenty fifth day of No- 
Ac anno tertio Caroli : Upon Not guilty, a ſpecial verdict 
was found, That one John Hill and Alice Squire were pofſefſed 
of thoſe goods, and uſed the Trade of Merchandize, and being 
ſo poſſefled, were bound to the Defendant, anno viceſimo primo 
Jacobi, in a Statute, acknowledged accozding to the Statute of 
viceſimo tertio Henrici octavi, capite ſexto, fg2 a true and juſt debt, 
and that being fozfeited, he ſued an Extent upon that Statute, rri- 
ceſimo Octobris tertio Caroli, directed to the Sheritts of London, and 
that they, by virtue of that Extent, triceſimo primo Octobtis tertio 
Caroli, extended thoſe goods ( the Mrit being recurnable in Craſtino 
Animarum ) and returned the MUrit and Enquiſition into the Chan⸗ 
cery, That the third of November, tertio Caroli, the laid John Hal 
and Alice Squire became Bankrupts, being indebted 10 the Plain⸗ 
tiff, and to divers others fo2 true and juſt debts. That upon the 
ſixt day of November tertio Caroli, the Defendant ſued a Liberate 
upon that Extent, and thoſe gods the lame day were delivered by 
the Sberiffs accozding to the appriſement in the Extent, That af- 
terward, viz. upon the eighth day of November, the Plaintiff and 
others ſued out the Commiſſion of Bankrupts, againſt the ſaid 
Hill and Squire, and the Commiſſioners, by virtue of their Commil⸗ 
ſion, ſold thoſe goods to the Plaintiff upon the three and twentieth day 
of November tertio Caroli, and that the Defendants afterward, viz. 
the twenty fifth day of November the ſame year, converted them, &c. 
Et ſi ſuper totam, &c. And it was argued ſeveral dayes at the Bar. 
and the ſole queſtion was, Whether John Hill and Alice Squire be- 
toming Bankrupts after the Extent, and befoze the Liberate, = 
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ſale uf the Commiſſioners unto the Plaintif, after the gods delt- 
vered upon the Liberate, be god? And it was argued by Noy 
and Farrer foꝛ the Plaintiff, Thar this ſale is god; Fo2 notwith⸗ 
landing this Extent, the pꝛoperty of the gods remain in the Conu- 
ſors, and by the Fxtent are only ſeiſed into the Rings hands, but 
that ſhall not diveſt any pꝛoperty from the Conuſors 3 fo2 they be 
tut as it were in P2afection of the King, and then, when the Conu- 
ſors betome bankrupts befoze the Liberate, thoſe gods are in the 
power of the Commiſſroners to ſelf and diſtribute amongſt the Cre- 
ditoꝛs ; And they relped eipecialiy upon the book of cercio Edvardi 
ſexti, Dyer 67. Where gods being extended, yet Were ſubject fo be 
ſeiſed foꝛ the Rings debt: And they alto relyed upon the Statute of 
decimo tertio Elizabeth, capite ſeptimo, and chiefly upon the Sta- 
rute of viceſimo primo Jacobi, cap. Whereby is p2oved, That 
the Commillioners map fell gods oꝛ lands, notwithſtanding 
Judgements, Statutes, Executions, 02 Extents, not ſerved oz exe- 
cuted. and that they ſaid was not done untill the Liberate, otherwiſe 
there would be a miſchief: Fo2 then there may be an Extent, and 
no Liberare be ſued after upon it, as the bk of triceſſimo primo Hen- 
rici ſexti, Brooke Statute 41. But all rhe Court reſolved, and ſeve- 
rally delivered their opinions, That thoſe gods, extended befoze 
they became Bankrupts, and delivered by the Libecace after they 
retame Bankrupts,coulbnot be Cold by the Commiſſioners, betauſe 
they being extended, are quaſi in Cuſtodia Legis, ſo as the Conuſors 
have not any power to give, ſell, oz Diſpoſe of them; and although 
by the Extent the Conuſee hath no abſolute intereſt noꝛ pꝛoperty in 
them, unt{ll the delivery by the Liberate, and at the return of the 
TUrit, may refuſe them foꝛ being over valued, pet that is foz ad- 
vantage of the Conulee : Foz the Extent is Capias in Maaus no- 
ſtras, ut eas liberari facias, and they be as gods gaged oz diſtrained, 
which cannot be fozfeited by outlawzy, oz taken in execution from 
the party who hath them in gage, 02 by way of diſtreſs, without pay- 
ment of the money, Vide triceſimo ſeptimo Henrici ſexti, folio deci- 
mo; viceſimo ſecundo Edvardi quarti, folio undecimo 3 triceſimo 
varto Henrici octavi, Brook pledges 28, and decimo tertio Richar- 
di ſecundi, Brook pledges : Fo2 the goods are bound by the Teſte of 
the Writ of Extent 02 Execution ſued, as ſecundo Henrici quarti, fo- 
lio decimo quarto3 quarto Henrici ſexti, folio quinquage ſimo eRavo, 
and Coke 8. Rep, fol. 171. the gods are bound by the execution 
ſuing, but the land is bound by the Judgement, and by the Extent 
they are to be taken by the Conuſee, and it is god againſt the Co- 
nuſor : And the Caſe here is fironger., fo2 that rhe Extent is retur⸗ 
ned befoze they became Bꝛankrupts, and the delivery by the Liberate 
was befoze the Commitſion of Bankrupts was ſued out; and it is 
not like unto the Caſe of tertio Edvardi ſexti, Dyer 67. Foz there 
although the gods were extended, yet they were not delibered tothe 
Conuſre, and the Writ was not returned; andthe Writ of privi- 
ledge was fo2 debt due to the King, wherein the Ring hath his pꝛe⸗ 
T 3 rogative 
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rogatibe by the Common-law: And yet it is ſaid there, That 
others were of acontrary opinion: Alſo when the Writ of Liberate 
is ſued, it hath relation to the Writ of Extent, and they be quaſi 
but one Extent; and the Gods are (0 bound by the Extent and Ap- 
prizement, that the Conuſor hath not any moze pꝛaperty in them, 
but ſecundum quid, and not ſimpliciter; that is, if the Convſor re- 
fuſe to accept them; foꝛ it is a conditional MA rit co deliver them to 
the Conuſee, if he will accept them, and when he accepts them, 
they are bound ab initio. And Jones cited a Caſe, anno decimo no- 
no Jacobi in the Common - Bench, betwixt Brumpſted and Bathurſt, 
where an under-Sheriff tcok an obligation foꝛ his fees, foz an Ex- 
tent ſerving befoze the Liberate: Jt was held not allowable, but he 
ought to habe ſtayed untill the Liberate. And whereas it was ob- 
jected, That the Writ is no2 ſerved noꝛ executed untill delivery of 
the goods upon the Liberate, andtherefoze the Commiſſioners had 
power of them, They all conceived, That the Statute being with 
an exception, Where Execution or Extent is ferved or executed, 
That this is to be accounted the executing of an Extent, when the 
gods be appꝛized, and the Writ returned; but lo long as they re⸗ 
main in the hands of the Conuſors, they map be fold; but when 
they are delivered by the Liberate, the Commiſſioners have no 
power to meddle with them. Andit was ſaid, That the Statute 
of viceſimo primo Jacobi pꝛobides, That gods attached by foraiga 
Attachment in London, ſhall be ſold by Commiſſioners, which pꝛoves, 
That after the Statute of decimo tertio Elizabethæ, untill the Sta⸗ 
tute of vice ſimo primo Jacobi, the Commiſſtoners had no power to 
meddle with gods taken upon a foraign Attachment, pet they are but 
as a Pledge to dzaw the party to anſwer 3 and if he appear, the for- 
raign Attachment is diſcharged 3 TWherefoze this Extent being re- 
turned ſerved, the gods be not ſubjea to other Executions, no2 to 
the power of the Commiſſioners 5 And it was therefoze abjudged 
fo2 the Defendant. 


Bach verſus Gilbert. 


Rror upon a Judgement in the tommon⸗Bench in an Ejectione 
firmæ. The Errozallignedz Foz that Jane Herlakenden apud 

D. demiled an houſe and fozty acres of land in D. per nomina 
omnium meſſuagiorum terrarum & tenementerum ſuorum in Parochia 
de D. ſen alibi in comitat. Kanc. Upon Not Guilty pleaded, the 
Plaintiff ſurmiſed, That the ſaid Partlh of D. is in Rumney with- 
in one of the Cinque Pozts, ubi Breve Domini Regis non currit; 
and that Allington is the next Uillage adjoyning thereto in the 
County ot Kent; and pꝛayed a Venire facias upon it: andthereupon 
a Venire facias was awarbeb de vicineto de Allington, and by them 
it was found fo2 the Plaintiff : And it was now alligned foz 
erroz, That this Venire facias was miſ⸗awarded, and a Miſ-tryal 
not aided by the Statute; foz the lurmile ought to _— 
What 
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That D is within the Cinque⸗poꝛts, and not that the Pariſh of 
D. is within the Cinque - poꝛts 3 foz D. may be a Uillage of it ſelf. 
and the per nomina omnium terrarum, &c. in Parochia de D. may be 
the ſame place 3 But the Court held, That the Uill and Pariſh 
are intended all one, unleſs the contrary be ſhewn, and that it is no 
erro2 3 Wherefoze rule was given, That the Judgement ſhould be 
atfitr med. 


Jeaks verſuu s 


Ebt upon an obligation againſt the Defendant as Bzother 

and peir to J. S. The Defendant pleaded Kiens per diſcent 
from bis ſaid Bꝛother, and iſſue being thereupon, a ſpetial verdiu 
was found, That the Obligoꝛ was ſeiſed in fee of ſuch lands, and 
had J\ſue, and dyed ſeiled, and the Jſiue dyed without Jfſue, where⸗ 
upon the lands deſcended to the Defendant, as Þeir to the Son 
of bis Bꝛother, Et ſi ſuper coram, &c. And after argument, it was 
adjudged foz the Defendant : Foz although be is chargeable as 
peir upon this bond, yet he is but a collateral heir, and it ought to 
be ſpetially declared, and the Jflue ought to be joyned accozdingly 3 
but upon this Jfſue it is found againſt the Plaintitf; foꝛ be hath no⸗ 
thing as immediate heir to bis Bother, but by diſtent from the 
Son of his B2other 3 and if he would charge him, be ought ta 
bave made a ſpectal declaration 3 Wherefoze it was adjudged fo 
the Detendant. 
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James Hyott verſus Hoxton & Broughton. 


RR OR in Banco Regis: Upon a Judgement in 1. 
E Audita Querela in the Commonepleas by Hoxton 
and Brougbton ſurmiſing, whereas they were 
bound in a Statute, acknowledged befoze the 
Majoꝛ of Hereford' to Hyott, and he ſued Ere- 
| cution upon that Statute, and thereupon the 
NR (at) Hoxton was taken, and let at large by the 
Sheriff of Salop, with the afſent of the laid Hyott, whereby they 
were to be diſcharged ol any other Exetution again(} them; That 
notwithſtanding the ſaid Hyott to ver the (aid Hoxton and 
Broughton minus juſte, by virtue ot an Jnquifition found befoze the 
Sherilf of Salop, and the Sheriff of Hereford, ſuch a day and 
year, the Lands and Goods mentioned in the Inquiſition eidem 
Jacobo deliveravit, where it ought to have bien by the two Sheriffs 
deliberari procuravit, otherwiſe it is inſenſible that the Plaintiff 
ſhould deliver to himſelf. And this was afſigned foz Erroz, That 
the declaration was inſufficient, it not appearing that the ſaid 
Gods and Lands lo extended, were delivered by any Sheriff, but 
by the party himſelf, and ſo much the rather, becauſe the Judge- 
ment being, That they ſhall be reſtozed to what they loft, it doth 
not appear what they loſt, noꝛ what was delivered in execution : 
But all the Court conceived it to be no erroꝛ ; fo2 the Writ is god 
enough, which thews ſufficient cauſe of diſcharge : And com- 
pꝛehending that he is minus juſte grieve, by delivery of their Lands 
in extent, it is (ufficient without other declaration: And when the 
declaration is good in point of the cauſe of diſcharge 3 although the 
matter be il[{in point of aggravation of damages, yet the Writ be⸗ 
ing good, andthe Jſſue taken upon the cauſe of diſcharge, and found 
fo2 him, the Judgement is good: Foz the default in the declaration 
is not matertalzand to that objedion, that being uncertain, it cannot 
be referred to enquire what was loſt oz taken in execution. That 
may very well be ſupplyed by the Writ of Enquiry of what dama- 
ges, &c, And ſo this Writ being found,he may be reſtoꝛed 3 Where- 


upon the Judgement was affirmed, Coke book of Entries fol. 234, 
A Beare 
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Beare verſus Wooley. 


Vowry. Upon demurrer, the Caſe was J. S. grants a rent 

of fourteen pounds per annum out of ſuch Land, Habendum 
teven pounds per annum for thirty eight years, if J. D. live ſo long, 
payable at Micbaelmas and the Annuntiation z and habendum the 
other ſeven pounds per annum, to begin after the death of #oodley for 
thirty eight years, payable at the ſaid two Feaſts, and if it happen 
that the ſaid rent of fourteen pounds to be behind, That he may di- 
ſtrain 3 And whether this was one entire rent, 02 ſeveral rents 
was the queſtion ? Foz that it is but one grant of fourteen pounds 
in the beginning, and the diſtrels is limited fo fourteen pounds, ſo 
it is entire alſo in the dillrels: But all the Court reſolved, That 
they were leveral rente, becauſe they have ſeveral beginnings 


and ſeveral endings 3 and although it be mentioned to be but one 


in the clauſe of diſtreſs, yet that is to be int ended diſtributive tg 
each part thereof 3 Whereupon it was adjudged againſt the Avow⸗ 
ant, Vide 17. Ed. 3.75, 17. Aſſ. 10. 14. Eliz. Dyer 308. Coke 5. 
Rep. fol. 54. 


Goſhawke verſus Chiggell. 


Jectione firmæ. Upon a ſpecial verdin the Cate was, One 
E Erogare was poſſeſled of a Leaſe foz a thouſand years of the 
Tenements inqueſtion,and by deed poll granted all bis Term, Eſtate, 
and Intereſt therein, to Heſter his Daughter, habendum to the laid Cro- 

ate and his Wife tor their lives; and after their deceaſe, to the ſaid 

Heſter; and if ſhe bath Heir of her body, then to her Executors and 
Aſsignes, provided, That he ſhall pay to Diana her Siſter, after the 
death of Crogare and bis Wife, ten pounds per annum during her life; 
provided allo, that if the ſaid Heſter died unmarried , having no Iſ- 
{ue of her body lawfully begotten, That then this grant to the (aid 
He fler ſhould be void, and then Diana ſhould have the Term. Jt 
was found that Heſter was married, and died without Jfſue, 
Crogate and his Wife died, the Plaintiff claims by Leaſe from 
the Exetutoꝛs of Heſter, and the Defendant claims under Diana, and 
alſo by the Exetutoꝛs of Crogate; And whether the Plaintiff clai- 
ming as Executoz to Heſter ſhall have it, was the queſtion ? And 
it was argued by Griggs foz the Plaintiff, and by Popes foz the 
Defendant ; And fo2 the Plaintiff was urged, That this is a god 
grant of the term to Heſter, whereby ſhe was interefſed therein, 
and the Habendum is void 3 and the ſecond Proviſo fo the determi- 
nation thereof is not perfozmed, becauſe the did not die unmarried 3 
and in that point the Proviſo is good, and the other part of the Pro- 
viſo is to no purpoſe ( foz ſhe cannot die unmarried and habe Jfſue 
of her body lawfully begotten) and thereſoze is to be rejeded where ⸗ 
foze, &c. But all the Court, delivering their opinions ſeriatim, 
conceive 
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conceived the Plaintiff had not any title, but the Defendant had 
god title 3 Fo2 they agreed, That the grant was good, and the Ha- 
bendum to the Sꝛantoꝛ and his Mike fo: their lives, and after to 
Heſter is void, becauſe it is repugnant to the Sꝛant; but the Ha- 
bendum ſhews the intent of the parties, That the Executozs of 
Heſter (ſhall not habe it, unleſs the be married, and hath Þetrs of 
her body; and the Proviſo (That it ſhe die unmarried having no Iſſue 
of her body lawfully begotten, That it ſhall be void) ſhall have this 
conſtruction, That if ſhe die unmarried, 02 married, having no Jfſue 
of her body ( fo2 ſhe map not have lawful Jfſue , unleſs the be mar⸗ 
ried ) then it ſhall be void 3 fo2 that is expounded by the Habendum, 
That he did not intend, That the Executozs of Heſter ſhould habe 
it, unleſs that the had Jflue3 ſo by this conſtruction the wozds of 
the Deed ſtand together; and when it was found that ſhe was 
married, and died without Jffue, the Eſtate ta Heſter and limita⸗ 
tion to her Executozs is determined; Mhereupon rule was given, 
That Judgement ſhould be entred fo2 the Defendant, unleſs other 


matter were ſhewn, &c. 


Wicks verſus Shepherd, in the Exchequer, 


Ction for words, Whereas he was of a good fame, and a Sui⸗ 

to2 to ſuch a woman, to marry her, by which marriage be was 
likely tohave had a good pzeferment, and was in poſſibility to ob- 
tain her; That the Defendant maliciouſly, and to hinder him of 
this marriage, uſed theſe wozds to the laid woman (in pzeſence of 
others) of the Plaintiff, He is a ſharking fellow, and gerreth his living 
by deceit, aad uſed himſelf violently to his former Wife, and denyed her 
neceſſarics; and is a needy fellow, and his conditions are wicked; and 
for his Religion, he is a Browniſt: By reaſon of which wozds the 
ſaid woman refuſed him, and he loft his marriage. The Defen- 
dant pleaded Not guilty, and found againſt him, and moved in ar- 
reſt of Judgement, That theſe wozds are not ad ionable: But 
after argument, becauſe it was ſhewn, That by reaſon of thoſe 
woꝛds he had loſt his marriage, it was held good cauſe of action, 
and avjudged fo2 the Plaintiff 3 And afterwards Judgement 
was adirmed in a Writ of Erroꝛ in the Exchequer Chamber: 
And Sir Nicholas Hide, chief Juſtice, pꝛopounded it to Juſtice 
Jones, Juſtice Harvie; and my felt, Whether this Action was main⸗ 
tainable 2 And we all agreed, That the Action well lies foz the loſs 
which he bad by ſpeaking thoſe wozds, otherwiſe the woꝛds with- 
out ſuch circumſtances will not maintain an Action, as it is in the 
Caſe of Anne Davies, Coke 4. Rep, fol. 16. 
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Salvin verſus Clerk, Hillary 20. Jac. rot. 466. 


Jectione firmæ. Upon a ſpecial verdict the Caſe was, Alex- 
E. ander Sydenham was Tenant in tail to him, and the Peirs 
Males of his body, the Keverſion in fee to John Sydenham his el- 
deft Bꝛother. Alexander makes a Leaſe foꝛ thꝛr lives with Aar⸗ 
ranty againſt all perſons, the Leaſe not being warranted by the 
Statute of tricefhmo ſecundo Henrici octavi capite afterwards 
Alexander, anno decimo ſexto Elizabeth, levies a Fine of thoſe 
Lands with Warranty againſt all perſons, and with pzoclama- 
tions to Taylor, under whom the Defendant claims, and aſter- 
ward dies without Jfſue Male, having Jfſue Elizabeth, Mother 
to Poynts, Lefſo2 of the Plaintiff, After the death of Alexander, the 
ſaid John, anno triceſimo Elizabethæ, dyed without Jflue, the ſaid 
Eligabech, being his Miete and Heir, in anno decimo octavo Reginæ 
Elizabethæ, the Leaſe foz2 thꝛte lives expired, the Defendant entred 
by virtue of a Leaſe from Taylor 3 and Poynts enters as peir to 
Elirabeth andlets to the Plaintiff, and the Defendant s him &c. 
This Caſe was oftentimes argued at the Barr, and afterwards at 
the Bench, and all the Juſtices were of opinion, That Judgement 
ſhould be given foꝛ the Defendant. The firſt Queſtion was, he⸗ 
ther this Marranty in the Fine (admitting that it was not with 
any p2oclamations, and no non⸗cla im) ſhould make a diſcontinu- 
ante in Fir, and be a bar to Elizabeth, becauſe it vid not deſcend by 
the death ok Alexander without Jflue upon John, who had right of 
the Reverſion, but upon Elizabeth his Daughter? And when John 
afterwards dyed without Jſſue, Elizabeth being his Heir, whether 
the be barred by this Warranty, oꝛ whether the Warranty were 
determined by the death of Alexander? But all the Juſtices, beſides 
Whitlock (who ſpake not to that point) conceived, That the Mar⸗ 
ranty continues, and is a Bar unto her; Foz by the Eſtate foꝛ 
life it was diſcontinued, and Alexander had a new Fee 3 and then 
when he by Fine grants that Reverſion with Warranty, the War- 
ranty is annexed to the Fer, and binds him that hath the right; Foz 
the Reverſton being diveſted anddiſplaced, the Fine and Warranty 
enures thereupon 3 and by conſequence, although the Warranty 
did not beſtend upon John, who had the right of Keverſion, but up- 
on Elizabeth, yet when John was dead without Jfſue, the right 
deſcended to Elizabeth, and the is barred by the Fine 3 and it is not 
like to Seymors Caſe, Coke 9. 95. Where the Reberfion was not 
diſplaced, noꝛ a Fe gained, as it is here, Vide viceſimo primo 
Henrici ſexti, folio quirquagefimo ſecundo ; viceſimo ſecundo Ed- 
vardi quarti, tit. diſcontinuance. The ſecond point was, Mhether 
this Fine and Non⸗claim foz five years ſhall bar the Daughter: 
And reſolved, it was a bar. Foz when John wha had right ar the 

time 
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time of the death of Alexander without Jfſue Male, did not p2oſe- 
cute that title, it is a barr, and he thall not habe the advantage of 
entry after the death of the Tenant fo life, becauſe he hath no other 
title after his death than he had betoze, foꝛ his title was by the death 
of Tenant in tail, without Jlue Male, and then he might have 
bꝛougbt his Fermdon ; And when he did not purſue his title after 
tt firtt veſted, he and his peirs, and all claiming by him, ſhall be 
barred foꝛ ever. And it is not like to the Caſe where Tenant fo2 life 
makes a Feoffment, and ſo commits a fozfeiture, and a Fine with 
Proctamations is levied 3 the Leſſoꝛ hath title ot Entry in reſpec of 
the ſozferture 3 as alſo when the Reverſion falls in poſſeſſion by the 
death of the Tenant foz life, and may have election ta make his en⸗ 
try within five years after the Reverſton falls in poſſeſſion 3 but 
here he hath but one title, viz.after the death of the Tenant without 
Ti\ue Male, when he might have bzought bis Action of Fermdon, 
and not to tarry untill the death o! the Tenant fo2 life 3 Whereupon 
it was adjudged fo2 the Defendant, 


Lynnet verſw Wood. 


Ction of Trover, fo2 divers loads of Coen. The Defendant 

pleads and entitles himſelfunto them as tythes ſevered, and 
becauſe the plea amounts but to a Not guilty, the Plaintiff demur⸗ 
red and ſhewed foz cauſe, That the plea was not therefoze god, 
Henden, Serjcant, would have maintained this plea, becauſe it 
concerns matter in the Realty, viz. tythes, and title is pleaded, as 
it were a confeſſion of the polſefſion in the Plaintiff, and as a gene- 
ral bar in action of treſpaſs, and colour given, Sed non allocatur; 
Foꝛ this action compzebends title in it, and a plea which amounts 
but to a general Idue is not allowable, it being ſpecially ſhewn foz 
cauſe of demurrer ; Whereupon without argument it was ad⸗ 


judged fo2 the Plaintiff, 


Anſley verſus Chapman, Mich. 3. Car. rot. 842, 


Jectione firmæ of Lands in Totenham. Upon a ſpecial ver- 

dia the Caſe was, William Lock was ſeiled in fre of the Tene- 
ments in queſtion, and of divers others mentioned in the verdict, 
and having dibers Sons, viz, Thomas, Matthew, John, Henry, and 
Michael, and being bound in an obligation, That fozty pounds, 
ſhould be paid annually to his Wife during her life, made his Mill, 
and thereby deviſedall his lands by ſeveral clauſes to ſeveral his 
Sons; and amongſt others, he deviſed the land in queſtion to Mi- 
chael and Henry his Sons upon this condition, That if thep 
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ſell it to any but to Matthew Lock his Son, then he to enter, as 
of his gift; And adds this clauſe 3 Item all the houſes and lands, 
which 1 have given between my Sons, is to this purpoſe, That they 
all ſhall bear part and part like, going out of all my houſes and lands, 
towards the payment of my Wiſes forty pounds per annum during 
her life, which I am bound to pay; and which of my Sons 1efule 
to bear their part, I will, That he or they ſhall enjoy no part of my be- 
queſt given unto them; but my gift given unto them ſhall go to the 
reſt of my well-willing Sons: And whether upon all this matter 
Michael and Henry have an Eflate in fee by this ill, o2 foꝛ life on- 
ly, was the ſole queliion ? Foz if it be an Eſtate fo2 life only, the 
Plaintiff, who claims under the peir of Michzel Lock, bath no 
ritle. And it was argued at the Barr foz the Plaintiff, That it 
was a fi by this deviſe to Michael Lock. Firſt, becauſe the deviſe 
is to the eldeſt Son, who ſhould have taken a fe by diſcent, if 
not by the deviſe 3 and he intended every Son ſhould have a fee 
as well as his eldeſt. Secondly, by the clauſe, That they thall 
not (ell unleſs to Matthew, is intended, That they had an eſtate of 
Inheritance, which they might ſell, as ſeptimo Edvardi ſexti Broke 
deviſe. Thirdly, becauſe it is deviſed paying ſuch a ſumm, viz, 
every one his part of the fozty pounds per annum, to the Wife, 
which implies, That the Deviſoꝛ intended they ſhould have an Jn- 
heritance 3 And it was (aid this very Caſe was ſo reſolved in the 
Court of Mards, by the adviſe of the two chief Juſtices and the 
chief Baron, That the intention of the Teſtatoꝛ will make it an In⸗ 
beritance 3 whereupon by Noy and Germyn Judgement was pray- 
ed foꝛ the Plaintiff: And it was argued vp Fynch Serjeant, and 
Whi:teild foz the Defendant, That foz as much as there is not one 
wozd in the Mill which ſpeaks of any expzeſs intent, That he 
ſhould have fee, the Law will not adjudge it to be ſo, without an in⸗ 
tent apparently to be collected out of the woꝛds in the TWill 3 and 
they laid, That upon argument in the Exchequer by all the Barons 
after the ſaid reſolution in the Court of TUlards, 1 anfteild chief Ba- 
ron (who was one of thoſe that gave the ſaid reſolution in the 
Court of Mards was of opinion, That it was not fer, but foꝛ life; 
And lo all the other Barons agreed with him, and they pzoduced 
the Reco2d thereof under the Seal of that Court: And afterward 
all the Court here reſol ved, without open argument, That it was 
but an Eſtate foꝛ life only that paſſed by this deviſe ; Foz as to the 
firſt reaſon, befoze alledged on the other ſide, it was anſwered,That 
the eldeſt Son had not any fe by the deviſe, but by diſcent and 
operation of Law. To the ſecond, They may be reſtrained from 
ſelling an Eſtate fo2 life; and it doth not appear thereby he intended 
to give a fr. And to the third reaſon alledged, Jt is not deviſed 
paying [uch a ſumm, which is a ſumm in groſs, as it is cited in 
Willock and Hammonds Caſe, But that every one thall pay out of 
bis part, towards the payment of the foꝛty pounds per annum to his 
Cite, which is quaſi an annual rent out of rhe pzofirs ok the land, 

and 
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and no ſumm in groſs, and therefoze no fee given. And as to that 


objection in the Mill, That where he deviſeth lands to bis ſeveral 


Sons, That every one ſhould have fe thereby, as well as in a 
Chattle, it is no Law, without his expꝛeſs intent may be collected 
out uf the wo2ds 3 otherwiſe the Law will not confirue it to be fee in 


pꝛejudite of the heir, without the wozd Heirs, 02 in perpetuum, oz 


which tant ameunt; Mhereupon it was adjudged foz the Defendant, 
Thursby verſa Warren, Trin. 4. Car. rot. 217. 


Rror of a Judgement in the Common Bench, in an Action upon 
E. the Caſe Sar Aſſumpſit, by Elizabeth Warren Exetutrix of 
William Warren, where the Plaintiff declares 3 Whereas upon 
the eighttenth day of July anno 1625. the Defendant was in⸗ 
debtedto the laid William Warren, being an Attozny of the Com- 
mon-Bench, in divers ſumms of money tam pro miſis & cuſtagiis per 
ipſum Wihelmum Warren foz the ſaid Thursby, laid out at bis 
requeſt fo2 the pzoſecuting and defending of divers Suits foz the 
ſaid Defendant, and foz his fees in divers Terms, beſides bis ex- 
pences andother ſumms of money laid out by the ſaid Willian War- 
ren, as Servant and Solititoꝛ unto the ſaid Defendant, in divers 
other Courts in Weſtminſier, at the requeſt of the ſaid Defendant, 
in pꝛoſetut ion and defence of all his Suits in the (aid Courts 3 and 
in the Court of Lynn Regis, being a Court of Recozd 3 as alſo fox 
bis Salary, and divers other ſumms to him due, and to be 
paid by the Defendant foz bis wages, as Steward of divers of 
bis Courts in the County of Norfolk, and pet to him dueandun- 
paid; and alſo in divers other ſumms of money expended by him 
at the requeſt of the Defendant, as well about bis other buſinels, 
as fo his labour foz the ſame, to him due and unpaid ; And the 
Defendant being ſo indebted to the (ald William Warren, he, the 
ſame day and year at Lynn afozeſaid, delivered unto him a Note 
in wziting, mentioning the laid ſumms, amounting to thirty nine 
pounds two ſhillings and nine pence, requiring him topay it. That 
the Defendant in tonſiberation of the pzemiſes, then and there al 
ſumed and pzomiſed, That if James Sedgwick, an Attozny of the 
Common-Bench there pzeſent, would peruſe the (ard Note, and 
allirm it to be reaſonable, be would pay to the ſaid Warren all the 
ſumms mentioned in the ſaid Note, And alledges in facto, That 
the laid James dedgwick the (ame day, year, and plate, upon 
view of the Note, affirmed it tobe reaſonable 3 and notwithſtand⸗ 
ing, That the Defendant had not paid it to the ſaid William in 
his life, noz to the Plaintiff bis Exetutrix, licet ſæpius tequiſitus. 
Tie Defendant pleaded Non Aſſumpſit, and found againſt him, and 
damages alietled to twenty pounds, and Judgement entred, and 
Erro2 bzought, and aſſigned, becauſe he demanded fees as Solici- 
toꝛ in other Courts, where he was not Attozny, which is wainte- 
: ance and unlawful 3 and then the Aſſumpſit being void in part, 

is 
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1s void in all, ſo that when intire damages were given, and Judge- 
ment foz all, it is Erroz. And all the Court conceived, That an 
Attoꝛny may very well be a Solititoz foz his Client in other 
Courts, as well as in the Court where be is Attozny, and is al- 
fowable ; and a pꝛomiſe to pay him foꝛ it, is lawtull : And ſo may 
a Servant koꝛ his Maſter, and it is no maintenance, as decimo no- 
no Edvardi quarti, folio tertio: Eſpecially as this Cale is, having 
laid out mony at his requeſt, and giving a Note thereot toa Stran- 
ger, to view whether reaſonable oꝛ not; and a pzomile to pay it, it 
by him thought reaſonable, which of it ſelf is a ſufficient confidera- 
tion. And alt the Court conceived, That a Solicito? of an inferio? 
rank, which ſolicits Cauſes fo his Clients, may take recompence, 
and take a pꝛomiſe to repap what ſumms he thall lay out; But if 
a perſon of ſuperioꝛ rank ſhould do it, it were maintenance, as it is 
in decimo nono Elizaberhz 3 whereupon all the Court agreed, That 
the Allumpfit was god, and the Judgement was affirmed, See the 
Caſe in decimo nono Elizabethæ, Dyer 3 56. undecimo Henrici ſexti, 
folio decimo; triceſimo ſecundo Henrici ſexti, folio viceſimo quinto; 
triceſimo quarto Henrici ſexti, folio viceſimo ſexto. Mote alla that 
another exteption was taken by Banks; Foz that the pzomiſe was 
upon the erghtienth day of July 1621, and the bꝛeach aſtigned foꝛ not 
— was in September 162 1. and the Action was 

zought in the Common-Bench in Michaelmas Term, anno tectio 
Caroli Regis, and ſo abobe fix years after the pzomiſe and bzeach ; 
and then by the Statute of vice ſmmo primo Jacobi, capite 16. he 
ought not to maintain that Action : But becauſe it was not pleaded, 
though the declaration was in Michaelmas, tertio Caroli, the oꝛi- 
ginal Writ not being certified, noꝛ appearing when it was ſued 
out, the Court did not much regard it, and thereupon the Judge: 
ment was affirmed, 


This year in Trinity Term there was nothing done 
remarkable, 
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Gilpin verſaas 


E Rror of a Judgement in Kingſton. The Erro aſſigned, Be- 
.tauſe in debt upon an obligation made by his Father, he plea⸗ 

ved Riens per deſcent the Day of the Mzit, and Jfſue being 
thereupon, the Jury found, That the Anteſtoꝛ (whole Þeir he is, 
and foꝛ whoſe Debt he is ſued ) was ſeiſed in fee of ſuth lands, and 
by his Will deviſed them to the Defendant, being bis Son and 
Þeir, and to his Þerrs, upon condition, That he ſhould pay his 
Debts within a year, and if be failed, That his Exetutoꝛs ſhould 
ſell and pay his Debts. They find, That he entred, and did not 
pay the Debts, and the Exetutoꝛs after entred, and paid the Debts, 
and ſold the lands, and thereupon, &c. The Court there ad- 
judged, That it was 4ſees in the Heirs hands, becauſe he deviſed 
it to his Son and heir in fee; and fozthat cauſe the Erroꝛ was 
aſſigned, and it was held, That the Judgement was erroneous :; 
Foz although the Þeirhath a fee, yet he hath it as a Purchaſoz, 
being tied with ſuch condition 3 Whereupon rule was given to 


reverſe that Judgement. 
Goodwin verſas Sir Richard Moore. 


pe Plaintiff, by Thomas Goodwin his prochine Amie, again( 

| Dir Richard Moore, one of the Waſters of the Chancery, by 
Bill in Chancery, in treſpaſs of Battery and falſe Jmpziſonment, 
the Defenvant quoad the Battery pleaded Nor guilty, quoad the 
Impziſonment he juſtified, becauſe his father held of him ſuch lands 
by Knights ⸗lerbice, and dyed ſeiled in his homage, fo2 which he 
ſeiſed the Plaintiff as his Ward, and Idue thereupon 3 and after 
Mittimus out of the Chancery, theſe J{ſues were delivered here 
to be tried: And now this Term a Trial was at this Barr, and 
the ſecond Jflue found fo2 the Plaintiffz and it was moved in ar⸗ 
reſt of Judgement; Firſt, becauſe the Plaintiff ſued by prochine 
Amie Were he ought to ſue by his Gardiao ; and fo2 p2oof thereof, 
the Caſe betwixt Jones and Sympſon was cited ſed non allocatur, 
becauſe the Plaintiff may ſue by Gardian oz prochine Amie, but 
the Defendant ſhall ſue only by Gardian. Secondly, becauſe there 
were not pledges found, ſed non allocatur, becauſe an Infant ſhall 
not find pledges. Thirdly, becauſe the Battery and Jmpziſon- 


ment are alledged to be at one place, and the land holden byRnight- 
FX ſervice 
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- ſervice at another place, and the Venire facias was only from one 


of the ſaid plates, ſed non allocatur; fo it is now aided by the Sta- 
tute; Tlhbereupon it was adjudged foz the Plaintiff, 


Kadwalader, and another, verſas Bryan. 


Rohibition by them two, upon the Statute of viceſimo tertio 
Henrici octavi, capite nono, becauſe they being Inhabitants in 
ſucha Town, where fuch a Pꝛevend and his P:edeceilo2s, time 
whereof, &c- had uſed to hold plea of Eccleſiaſtital Cauſes, The 
Defendant ſued them upon the Statute befoze the Ozdinary in 


Cauſes Eccleſiaſtical, concerning defamation : The Defendant 


comes in and pleads, That the Cauſe Eccleſiaſtical being depen- 
ding in the Pꝛebends Court, the inferio? Judge there requeſted the 
ſuperio? Judge to allume it, and upon this barr, it was demurred, 
The firſt reaſon alledged, was, Foz that it is not ſhewn, That 
the Cauſe was Eccleſiaſtical, ſo as the Court might judge whether 
it were fit to be removed. Secondly,Foz that he did not ſhew, That 
the requeſt is under ſeal, and if it be not, it is not ſufficient to re⸗ 
move the Cauſe. Thirdly, Foz tbat it was in a Pecaliar to be 
removed befoze the Oꝛdinary, and ſo out of the Statute, and no 
cauſe of Prohibition; But upon view of the Statute it appears 
tlierly, That it extends as well to Suits out of the peculiar Juriſ- 
diction, as out of the Dioceſs. And foz the other exceptions they 
were not allowed, becauſe being ofa Cauſe Eccleſraſtical,itneds 
not to ſhew the particular, as in other pleadings but as generall 
pleaded, concutrentibus his quæ in jure requiruntur; and fu reque 
it is not requiſite to habe it ſhewn under ſeal; and if it ought, it 
ſhall be well intended by the pleading. In a feofment there needs 
not livery to be alledged; nozin afſignment of Dower, That it 
was by metes and bounds needs not to be pleaded ; fo2 theſe ne- 
cefſary circumſtances ſhall be intended, and therefoze the barr was 
held good; alſo a Prohibition bzought by two cannot be good, where 
the griefs beſeveral3 Whereupon conſultation was awarded, 


Walker verſus Riches. 


N Elegit iſſued after Judgement, and the Mrit recited the 
Judgement, quod elegit executionem of the gods and moietp 

of the land; and the Writ was, 1deo tibi præcipimus, quod Bona & 
Catalla of the Defendants, quæ habuit die judicii prædicti redditi, 
deliberari facias : Omitting theſe woꝛds , Et medietatem cerrarum 
& tenementorum prædictorum, Tenendum the ſaid gods any moiety 
of the lands, quouſque debitum levetur. 7 hex iue hereot the She- 
riff extended the lands and goods, and delivered the moieiy of the 
land, and returned the Enquiſition: And it was now moved by 
Calchrop, That this W2it might be amended ( foꝛ it is but a mil⸗ 
pꝛiſion of the Clerk) and that the Extent might ſtand: But it =_ 
ruled, 
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ruled, That it ſhall not be amended , and that he ought to have a 
new Elegir, becauſe the Enquiſition was taken without warrant, 
the Sheriff having no warrant to extend thoſe lands, 


Topſall verſas Edwards. 


* upon the Caſe for words, foꝛ calling him Thief, and for 
£ procuring him to endicted and impriſoned for felony , until 
he was acquitted, Upon Not guilty pleaded and found foꝛ the 
Plaintitf, and ten ſhillings damages ( ſo under fo2ty ſhillings ) 
it was moved upon the Statute of viceſimo primo Jacobi, capite 
decimo ſexto (which appoints, That in Action foꝛ wozds, where 
the damages are aflefſed under foꝛty ſhillings, That he ſhall have 
no moꝛe coiis than damages) That he ſhould have but ten ſhillings 
fo2 coſts 3 but the Court conceived, fozaſmuch as this was not an 
Action foz woꝛds only, but alſo an Action upon the Caſe in nature 
of a conſpiracy, and the Defendant is found guilty of both, he ſhall 
have Judgement fo2 his oꝛdinary coſts 3 And that it is out of 
the Statute, a 


Tankerſley verſus Robinſon. 


Sſumpſit againſt an Adminiſtratoꝛ upon pzomiſe by the In⸗ 

teſtate, ſuppoſing that the Inteſtate boꝛrowed of the Plain⸗ 
tiff, upon the firti day of May, anno duodecimo Jacobi Regis, twen- 
ty pounds, and in tonſiberation thereof pzomiſed to repay it him 
upon requeſt 3 And that the Plaintiff, upon the firſt of Auguſt, anno 
duodecimo Jacobi, reguelted the payment, and he had not paid it; 
and that the Inteſtate died, and Adminiſtration was committed to 
the Defendant , who upon requeſt had not paid it, although be had 
Allets. Upon Non aſſumpfit pleaded, and verdig foz the Plain- 
tiff, Ward Serjeant moved in arreſt of Judgement, Chat this 
Aſſumpſit being made in anno duodecimo Jacobi, and the bꝛeach in 
the ſame year, this Acton is bꝛought to long after; foꝛ by the Sta- 
tute of viceſimo primo Jacobi, capite decimo ſexto, of limitations, 
it ſhould be bꝛought within fix years: Jones and Wbitlock concet- 
ved he ought not to have the advantage of this Statute, unleſs he 
bad plcaded it, oꝛ had demurred thereupon, becauſe the ſaid Sta- 
tute bath divers exceptions: (o that if it be bzought after the time, 
yet ik the Plaintitf were an Infant, 02 Feme Covers, &c. it were 
well enough; But Hide chief Juſtice, and I my ſelf conceived, fox 
as murh as it appeareth by the Plaintiffs own ſhewing in his de- 
claration, That it is out of the limitation of the Statute and the 
Statute is the negative, That it ſhall not be bzought at all, un⸗ 
leſs it be bꝛaught within the time limited by the Statute; there- 
foze the Defendant thall have advantage thereof by erception,with- 
out pleading 3 Uthereupon the Court would further adviſe, 


F 2 Fryer 
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Fryer. ver/us Fawkenor. 


Rror of a Judgement in Shrew-bury in debt, upon an obligation 
ok fozty pounds, conditioned to perfozm an Award, the De- 
fendant demanded oer of the Bond and Condition, and pleaded, 
Quod nullum fecerunt arbitrium. The Plaintiff imparles, and after- 
ward replies, and ſhews the Award and Beach : The Defendant 


imparles, and after makes defence, and demands yer of the Bond 


and Condition, and pleads the ſame Plea as befoze: And the 
Plaintif imparles, and after replies verbatim as befoze 3 the De- 
fendant thereupon demurrs, and ſhews cauſes and reaſons that 
the Award is ill, and long argument fo? the Detendant : Then the 
plaintiff imparles, and after comes and thews divers cauſes and 
reaſons, and book caſes, That this Arbitriment is good; And all 
theſe were entred upon the Kecoꝛd ; And afterwards Judgement 
was given fo2 the Plaintiff ; And foz theſe abſurdities and pzo- 
{irities in the pleading and defence, it was reſolved, That it was 
an erronipus and vitious pꝛocteding; Whereupon the Judgement 
was reverſed, and the Clerk fined fo2 making ſuch a Recozd, 


Dunſcomb verſus Smith. 


Reſpaſs of Aſſault, Battery, and Wounding. The Defendant 

pleaded, That the Plaintiff aſſaulted him, and would have 
beaten and wounded him, and what he did, was in his own deferce, 
The PlaintiFrepltes, That an Jttachment iſſued out of the Chan⸗ 
cery to arreſt the Defendant, and that by ſpectal warrant from the 
Sheriff he arreſted him, and laid hands upon bim; and the De- 
fendant reſcued himſelf, and beat the Plaintiff de 1njuria ſua pro- 
pria abſque tali cauſa, & hoc paratus eſt verificare unde, &c. And 
upon this the Defendant demurred generally, without ſhewing any 
tauſe: And by all the Court the Replication was held viticus, be- 
cauſe he did not conclude his Plea, Et hoc petit quod inquiratur per 
patriam, but relyed upon his Plea 3 Mhereupon it was adjudged 
fo2 the Defendant, 


Adams verſus Hilks, 


Rror upon a Judgement, in Briſtow. - The Erro2 was alligned 

by Germig, becauſe in an Action of Trover of four thouſand 
Lemmons apud Wardam de Al Saints in Briſtew , and conberſion 
of them in the ſame Pariſh. Upon Not guilty pleaded, the Venire 
facias was of Briſtow, where it ought to have bien of the Mard of 
All Saints in Briſtow 3 fo2 that is the place of the converſion, which 
is the moſt certain 3 and compared it to Arundells Caſe, Coke 
6. Rep. fol. 14. where a fad was ſuppoſed to be in Parochia Sanctæ 
Margaretz in Weſtminſter ; and the Venire facias being of Weſ- 
| minſter. 
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minſter, it was ruled there to be ill, and that it was not aided by the 
Statute of viceſimo primo Jacobi: Foz it is a Miſ-trial by a 
w2ong Viſne : But all the Court held, That the Tryal was god, 
and cannot be otherwiſe 3 foz a Ward in a City is but as an Hun- 
dred in a County, and thereof there never ſhall be any Viſne; And it 
is not like to the Caſe that was put where an Aa is ſuppoſed to 
be done, at ſuch a Pariſh, in ſuch a Mard in a City; there the Viſne 
ſhall be of the Pariſh, Vide ſeptimo Henrici ſexci, folio triceſimo 
octavo, & octavo Henrici quinti, folio decimo 3 Mhereupon rule 
was given, That Judgement ſhould be affirmed, unleſs other mat- 
ter be thewn 3 And o it was done in Adams and Wellings Caſe, 
upon a Judgement in Briſtow, where the ſame exception was ta- 
ken, ano the Judgement affirmed, unleſs, &c. 


. verſws Hopkins, 


8 firme. The Plaintiff declares upon a Leaſe made 
by Sir Archibald Douglaſs and Dame Elionor his Mike, of 
an bouſe and lands in Englefield. Upon Not guilty pleaded, it ap- 
peared upon the evidence, That the Leaſe was ſealed and ſubſcri- 
bed by them both, and a Letter of Attozny made by them to deliber 
it upon the land; and it was thereupon ſtrongly urged by Fynch 
Serjeant, and Sheldon the Rings Solicitoz, That a Letter of 
Attoꝛny by a Feme covert is mierly Void, and the Leaſe is only the 
Leaſe of the husband; ſo the Plaintiff hath failed: But all the 
Court conceived, It was a god Letter of Attozny fo; both, and the 
Leaſe well delivered 3 and it 1s the Leaſe of them both, during 


the Þusbands like. 


Hill verſus Thornton. 


Robibicion. The Plaintiff therein ſurmiſing, That his Fa- 
P ther died ſeiſed of ſuch Lands, which deſcended to him as Peir, 
and that the Defendant by Libell in the ſpiritual Court had ſug- 
geſled, That he made a Will and deviſed thoſe Lands to his Exe- 
cutozs tu ſell, and thereby had bequeathed dibers Gods and Pozx- 
tions of mony, &c. and had made the Defendant Executoꝛ therein, 
who therefoze Cued in the ſpiritual Court to have probate thereof, 
ubi re vera he did not make ſuch a Will ; and a Mill of Lands ought 
not to be pꝛobed in the ſpiritual Court: And thereupon the De- 
fendant appeared, and ſhewed foꝛ cauſe of conſultation, That the 
ſaid Teſtatoꝛ made ſuch a Mill, and made him Executoz, and he 
ſued them to pꝛove the ſaid Will 3 whereupon Jfſue was joyned, 
whether he made ſuch a Mill. After evidence the Plaintiff was 
hon-ſuited: And now Godbolt foz the Plaintiff moved, That al- 
thougo the Plaintiff be non-ſuited, yet it doth not appear, that 
the Delendant hath cauſe to habe conſultation : Fo2 it is not ſhewn 


that the Teſtatoz had Scds, &c. and then he hath nocauſe to have 
F 3 pꝛobate: 


10. 
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pꝛobate; foz a Mill of Lands needs not be pꝛoved: But of S 
there ought to be a pꝛobate, otherwiſe he cannot have any Action. 
As if a libell were fo2 Tythes to be patio foꝛ Trees, which were not 
Silvæ Ceduz ; Although the Jfſue be upon a collateral point, and 
found foꝛ the Defendant, yet he ſhall not have conſultation ; Sa 
if there be a Suit foꝛ laying violent hands upon a Clerk, and rv 
have damages; beſides cozrecion 3 in this caſe no conſultaticn thall 
be granted, becauſe he hath net ſuch cauſe of Suit in the Ecclefra- 
ſtital Court. And all the Court agreed to thoſe Caſes3 Foꝛ it ap- 
pears there, That there was not any cauſe of Ecclefraſtical Suit: 
But here in this caſe it appears, That he hath cauſe of Suit to 
p2ove the Mill fo2 the Gs; fo2 other wiſe he cannot maintain any 
Action 3 Mhereupon conſultation was granted, That he might pꝛo⸗ 
cd, quoad bona. Obſerve well this Caſe, andthe cauſe and reaſon 
why a conſultation was granted, together 'with the difference be- 
tween this and Dens Caſe, ante pag, 114. & 115. 


Benſon and his Wife verſus Flower and Blackwells. 


A Crion upon the Caſe for words ſpoken of the Feme. Upon 
Not guilty pleaded, and verdict foz the Plaintiff, and five 
pounds damages aſſefſed, and ſeben pounds fo? coſts, they ſue exe⸗ 
cution 3 And after the money was levied by the Sheriff, and be- 
foze the return of the Mrit, the Plaintitf became a Bankrupt 3 and 
by the Commiſſioners of Bankrupts, the ſaid twelve pounds fo 
recovered, was aſſigned by the name of the money of Benſon, tu 
Blackwell and other Creditozs, The Sheriff bzings the money 
into Court; the Plaintiff who recovered, pzayed to have the money 
delivered unto him out of Court; And the ſaid Blackwell, and the 
Creditoꝛs pꝛay that the money map be delivered unto them, accoꝛd⸗ 
ing to the Sale and Alignment of the Commiſſioners. And whe⸗ 
ther it ſhould be delivered unto them was the queſtion : Hide chiel⸗ 
Juſtice, and Jones, concefved, That the Sale and Allignment were 
god, And that the money ſhould be delivered unto them: Poꝛ the 
damages being recovered, and the colts aTefſed by the Judgement, 
it is à Debt; and an Action of Debt well lies upon this Judgement, 
And the money being levied is p2operly appertaining unto him; 
and therefoze in the power of the Commifttoners to difpoſe thereof, 
And as it may be fozfeitedto the Ring by outlawzy, oꝛ afſigned un⸗ 
to the Ring, and he might cauſe it to be levied 3 lo may the Credi⸗ 
toꝛs upon this Commititon., But Whitlock and my ſelf were of 
another opinion, becauſe it being recovered, and exetution awar- 
ded, and the Sheritt levying the money befoze he became a Bank: 
rupt, it is as it were in cuſtodia Legis, and the Creditoꝛs cannot 
gibe a diſcharge, noꝛ are they parties in Court, who can acknow- 
lebge ſatisfanion 3 and if the Judgemedt be reverſed, they be not 
compellable to make reſtitution 3 Mhereupon the Court would 
further adviſe. Vide reſiduum poſtea pag. 170. 5 
| Snape 
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Snape verſus Norgate. 


= focias, ſuppoſing that he retobered in debt againſt an Exetu⸗ 
; dtoz,andhadJudgement foz foꝛty pound, and ſeben pounds foꝛ coſts, 
de bonis Te ſtatoris, ſi tantum, and if not, then de bonis propriis 3 And 
that befoze ſatisfaction he dyed inteſtate; And adminiſtration was 
committed to the Defendant de bonisprimiTeſtatoris, and alſo of the 
Exetutoꝛs, And that the Exetutoꝛ had not ſatisfied 3 and therefoze 
he ſued this UUrit, to ſhew taule wherefoze he ſhould not have Exe⸗ 
cution. The Defendant pleated Plene adminiſtravit of the gods of 
the firſt Ceſtatoꝛ, and Jflue thereupon, and found fo? the Plaintitf, 
That be had 4ſers : And it was now moved in arreſt of Judgement 
by Reve, That this Scire facias is not well grounded 3 Foz the recg- 
very being againſt an Exetutoꝛ of a debt by the Teſtatoz, and he 
dying inteſtate, the Suit is determined, and he ought to commence 
de novo: Ns if an Exetutoꝛ recover a debt of the Teſtatozs, the 
Abminiliratoz hall not have a Scire facias upon this Judgement; 
ſo è converſo, &c. And Hide chief Juſtice doubted 5 but Jones, 
Whitlock, and my ſelf. conceived, That the Scire facias was well 
awarded. Foz true it is, that as Adminiſtratoꝛ, be cannot have a 
Scire facias upon a Judgement by the Executoz, but it is put to a 
new Action 3 Foz he comes paramount the Judgement, and is not 
party thereto. Bet where a Judgement is againſt an Executoz foꝛ 
the Teſtatozs Debt, although he dyeth inteſtate, this Jubge- 
ment might be executed by a Scire facias againſt the Abminillratoꝛ 
of the firſt Teſtatoz, who cometh in place of the Executoz, and 
being foꝛ the Debt of the Teltatoz, is [yable thereto, but as Admi⸗ 
niſtratoꝛ to the Executoz, he is not Iyable, The ſecond Exception 
was, becauſe in the firſt Aaion of Debt, whereupon the recovery 
was againſt the Executoz, the Action being fo2 fozty pounds upon 
Bond, be pleaded Plene adminiſtravit, and 4ſſets found to twenty 
pounds; and the Judgement is given againſt him foz foꝛty pounds, 
whereas it ought to have bern but foz twenty pounds only; and 
now in the Scire facias upon this Judgement, 4/es is found to 
fozty pounds, which ought not lo to have bien, but foz the twenty 
pounds which is found to be 4s in his hands; and the Scire fa- 
cias ought to have bien only fo2 that twenty pounds. But the 
Court concerved, although et to twenty pounds only be found, 
yet Judgement foz the intire Debt is god: And the Scire facias be- 
ing to have execution of fozty pounds, and being therein found, 
be had -ſſers to fozty pounds, it may well be conceived, That be 
bad moze 4ſer- after the firſt Uerdic and Judgement; Whereupon 
the Plaintiff here had Judgement acrozying to that Uerdia, 


Chambers 


13 


— — — 


Termino Michaelis, anno quinto 


14. 


15. 


— ——— 


Chambers Caſe, cujus principium ante fol. 133. 


Hambers was bzought by an Habeas corpus out of the Fleet, 
4 and returned, That he was committed to the Fleet by 
virtue of a Decree in the Star⸗chamber, by reaſon of certain 
woꝛds he uſeb at the Councel Table (viz.) That the Merchants of 
England were ſcrued up here in England more than in Turkey, And 
fo2 theſe and other woꝛds of defamation of the Government, he 
was cenſured to becommitted to the Flirt, and to be there impꝛi⸗ 
ſoned untill he made his Submiſſion at the Countel Table, and 
to pay a Fine of two thouſand pounds. And now at the Barr he 
pꝛa yed to be deliveredz Becauſe this ſentence is not warranted by 
any Law oz Statute : Foz the Statute of certio Hentici ſeptimi, 
which 1s the foundation of the Court of Star-Chamber, doth nor 
give them any authozity to puniſh foz woꝛds only. But all the 
Court infozmed him, That the Court of Star-Chamber was not 
crected by the Statute of tettio Henrici ſeptimi, but was a Court 
many years befoze, and one of the moſt high and honourable Courts 
of Juſſ ice: And ta deliber one who was committed by the Decree of 
one of the Courts of Juſtice, was not the uſage of this Court; and 
therefbze he was remanded, Vide 3. Af}, placito 38. 28. Aſſ. placito 
34, 21. Hen. Cap. 30. 


Gennings ve ſus Lake, Hillary 3. Car. rot, 61 2. 


Jectione firmæ. Upon Not guilty pleaded a ſpecial Uerdict 
was found, That the Pꝛioꝛ of Launceſton was ſeiſed in fee of 

the Tenements within menttoned, which then were four Cloſes in 
North Drocomb in Launceſton 3 And upon the twenty eighth day of 
September, anno viceſimo ſeptimo Henrici octavi, demiſed them 
to John Peres by the name of the four Cloſes in Drocomb, infra Bur- 
gum de Launceſton, habendum foz ninety and nine years, rendzing 
twelve pounds per annum; And afterwards in the thirtieth year 
of Ring Henry the eighth, by Indenture inrolled, The laid P2102 
and Convent ſurrendzed all their poſſeſſions to Ring Henry the 
eighth, who died ſeiſed, and by mean diſtents it came to Mun 
Elizabeth, who in the four and twentieth year of her reign, by her 
letters-patents, granted unto Edward Froſt and John Walker, and 
their IÞeirs Totum illud Meſſuagium & Tenementum vocat. Dꝛo⸗ 
combs, alias Dꝛotons, ac omnia Terras, Tenementa, dicto Meſſua- 
gio ſpectant. vel cum eodem demiſſa, ſcituat. jacent. & exiſtent. in 
Launceſton in Comitat. Cornubiæ, ac nuper Prioratui de Launce- 
ſton ſpectantia; And that rheſe Lands by mean conveyances were 
come to the Leſſo2 of the Plaintiff : And that befoze the Leaſes 
afozeſaid, viz. in anno viceſimo primo Elizabethæ, an houſe was 
erected upon a Rod of land, parcell of the ſaid Cloſes, by the Occu- 
piers thereof, Et quod Tenementum in narratione prædicta mentio- 
natum 
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natum eodem meſſuagio ſpectabat & pertinebat, and was deviſed 
and granted with the laid Meſſuage, and was alwayes called and 
known as well by the name of Lrocombs, as by the name of North 
Drocombs, And that the laid Tenements at the time ofthe didolu⸗ 
tion were parcel of the poſſeſſions of the (ard Pꝛioꝛy, And that the 
ſaid Pꝛioꝛ had not other Lands in Launceſton known by the name 
of Drocombs oz North Drocombs there, beſides the Lands in the 
declaration 3 and that Ring James, anno octavo Regni ſui, demiſed 
thoſe Lands to John Eldred foz thꝛeeſcoze years, by the name of 
the four Cloſes, late in the tenure of John Peres in North Drocombs, 
under whom the Defendant claims 3 And thereupon theſe Oueſti⸗ 
ons were moved, Firſt, Whether (the Leaſe being made by the 
name of the four Cloſes in North Drocombs, there being no other 
name known when it came to Ring Henry the eighth) the Patent 
ol the twenty fourth of Elizabeth hy another name may be god, foz 
that the Queen was not well infozmed 2 Secondly, The Patent 
being made of a Meſſuage and Lands thereto appertaining : And 


this Melluage is newly ereced after the firſt year of QAuten Eliza- * 


bech ( Fo? then all the Keverſion of the ſaid four Cloſes is found by 
the Uerdict to come to the Queen ) whether the Lands thall paſs ? 
Fo2 although Landin caſe of a common perſon may paſs by the 
name of Lands appertaining to an Þoule, as it is in Hill and 
Granges Caſe,” yet it cannot be ſo in Caſe of the Quten; and ik it 
might be, yet it ought to be foz a longer time than twenty years, 
to be ſo demiſed and occupied, if you would have it to obtain a repu⸗ 
tation of paſſing by the wozd Pertaining. But all the Court con- 
ce:ved, That the Patent is god foz the Weſſuage and all the 
Land, not withſtanding theſe exceptions ; Foz although the Land 
was not built upon, when it was demiſed, and when it came to the 
Ring, and that afterwards a Yelluage was erecedthereupon, 02 
it were afterwards converted into another nature befoze the Pa⸗ 
tentzyct it ſhall be granted as it is, 4 by ſuch name as it is known 
at the time of the Patent; And although it varies from the fi ri 
name in the Leaſe, yet being found to be all one, it paſſety well by 
the Patent. Alſo they conceived, That Land may be ſaid to be 
appertaining to an Þouſe, as well in the Kings Caſe, as ofa com- 
mon perſo', where it hath bien let and octupied together by a con- 
venient time, Vide Cokes Book of Entries 384, Dyer 362. And al⸗ 
terwards, it was adjudged foꝛ the Plaintiff, 


Edgar and Webb, verſus Sorrell, 


Reſpaſs by oziginal fo; dibers loads of Wheat, The Defen⸗ 

dant juſtifies, foꝛ that the Dean and Chapter Sane & indi- 
vidiæ Trinitatis in Nozwich ex fundatione Regis Edvard: ſexti, were 
ſeiled in fee of the Redoꝛy of Henley in the County of Suffolk, where; 
in the laid loads of Cozn were growing, and ſevered from their 
nine parts, which he took by their * and lo juſtiſies, and 


give 
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give colour to the Plaintiff; They replie, That the ſaid Dean 
and Chapter were ſeiſed in fee, And that one Thomas was 
Dean, and he and the Chapter by Jndenture, by the name of Tho- 
„ Decanus Sanctæ & individiæ Trinitatis, &c. ( omit⸗ 
ting the Nloꝛds Ex fundatione Regis Edvardi ſexti ) and the Chap- 
ter, demiſed that Renozy to Thomas Gooch anno nono Elizabeth 
Reginæ, foꝛ ninty and nine years, And from him conveyes it by mean 
Allignement unto Richard Mapleſden, and from him ta the Platin- 
tiffs ; And that they were pollelled, &c. until the Dekendan tte « 
the laid Tythes. The Defendant by rejoynder confeſleth the Le. 
and all the Alignments, except the Auignment vp Richard Maps 

den, And that he befo2e the pꝛetended Alignment, viz. in anno vi 

ceſimo ſecundo Jacobi Regis, by fedtment conVeyed the ſaid Rexgzp 
uno one William Wilſton, foz which cauſe the Dean and Chapter 
entred into the ſaid Recto2y as afozteiture 3 And the Coꝛn being 
ſeberedfrom the nine parts, and ſet out foꝛ Tythes, he took them 
by the command of the laid Dean and Chapter, And traverſeth the 
laſt grant of the term by Richard Mapleſden ; And thereupon the 
Plaintiffs demurred: And now Germin foz the Plaintiffs thewed 
his reaſons: Firft, Becauſe the Defendant in the Rejoynder plea- 
ded a feofment of the Recozy, and doth not ſhew that any gleab 
was appertaining thereto, whereof he might make a feofment, ſed 
non allocatur; Fo2 it ſhall be intended a good feofment, And that 
there was gleab land thereto appertaining , Vide decimo quinto 
Henrici ſeptimi, & decimo ſexto Henrici ſeptimi, folio primo. The ſe- 
cond Exception was, Becauſe he pleaded an entry after the fo:- 
feiture, and ſhews not a Deed of command to enter, ſed non allo- 
catur; Foz it is not pleaded, That any entred by their command 


after the fozfeiture, but that the Dean and Chapter themſelves en- 


17. | 


tred, which ſhall be intended a ſufficient Entry; and all neceſſarp 
circumſtances ſhall be implyed. Allo the feofment is not only a 
fozfeiture, but a diſſeiſin, being by Tenant fo? years,and then every 
one may enter on their behalf, where they have right of Entry, 
Vid. 11. Aſvif, plac. 2, The third Exception was taken tothe Re- 
plication 3 foz this Leaſe is pleaded to be made by the Dean and 
Chapter, omitting part of their name; and foꝛ this cauſe was mer- 
ly void, and ſo the Plaintiffs had not any title; TWherefoze it was 
adjudged fox the Defendant. 


Sir John Bodvell verſus John Bodvell, Mich. 2. Car, ror. 457. 


Rror ofa Judgement at the grand Sefftons at Caraarvan,in an 
Annuity by bill foꝛ two hundꝛed and twenty pounds, arrcrages 

of an Annuity granted of twenty pounds, quas ei deber, And counts, 
That the Defendant Sir John Bodvell upon the fourth day of JNo- 
vember anno quarto Jacobi Regis, by a Deed ſhewn, had granted to 
the Plaintiff John Bodvell the ſaid annual Rent, by the name cf an 
Annuity oꝛ annual Kent of twenty pounds habendum to him my 
ile, 


— 
—— 


roꝛs aſſigned upon the Recozd,to which John Bodvell pleaded Ia nul- 
lo eſt Erratum, And all were ober⸗ ruled And now ore tenus he inſiſted 
upon other Erroꝛs: Firſt, That he declaring upon an Annuity, oz 
annual Rent granted fo2 life vircute cujus fuit ſeiſitus inDominico ſuo 
ut de l. bero tenemento, pꝛobes, That it is no Annuity, but a Rent- 
charge, And that he made it his election to habe it as a Rent-cbarge: 
and in pzof thereof was cited tertio Edvardi ſexti, Dyer 61. & quinto 
Elizabethz,Dyer 220. {ed non allocatur; Fo2 being an Annuity gran- 
ted fo2 life, although it is noRent-tharge,yet he may plead ſeiſitus in 
Dominico iuo ut de libero tenemento; And although ſuch exception 
were taken by Bendlofle, in tertio Edvardi ſexti, who cited that Caſe, 
yet the Court notwithſtanding reſolved fo2 the Plaintiff: And 
the Lozd Coke, in his Book of Entties, fol. 49. & 50. hath two 
ſcveral declarations in this manner, And yet the Plaintiff had 
Judgement. The ſecond Erro2 aligned ore tenus was, That 
this bill of Annuity is not maintainable , but he ought to have 
bzought an oziginal TWritz Fo2 the Statute of ericeſimo quarto 
Henrici octavi, capire ſexto, Both appoint, That in Wales Aaions 
real and mixt ſhall be ſued by oziginal Writ, and not by Bill, but 
Actions perſonal may be there ſued by Bill; And that this is an 
Agion mixt, he relyed upon 2. Hen, 4. fol. 13. Fitz Herb, Rent. 
48. Releaſe of Actions real is a good barr in this, ſo Releaſe 
of Aa ions perſonal : And this being a Frank-tenement is rather 
real than perſonal : And Coke in his Commentary upon Little- 
ton 285, affirms, That it is a mixt Action. But all the Court 
tonteibed, an Annuity bꝛought by bill there, is well bzought 3 Foz 
being an Annuity which charges the perſon who grants it, though 
with a clauſe of diſtreſs, not being granted by him fo2 himſelf and 
his Þcirs, until Election made, and a diſtreſs taken is meer⸗ 
ly perſonal ; Vide ſecundo Edvardi quarti, folio octogeſimo quar- 
to, long, quinto Edvardi tertii , folio quadragefimo : and there 


foze a releaſe. of Actions * is clearly a barr; alſo y 
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foz the Defendant in the Writ of Erroꝛ moved, That this being not 
afſigned foꝛ Erroꝛ, the Plaintiff ſhould not have advantage thereof; 
fo: the Statute refers, Thar Suits ſhall be as in North- wales, clearly 
in North-wales the cuſtom was to ſue by Bill oz Plaint : And if he 
bad afſigned, That foꝛ Erro2 the Defendant here might have main⸗ 
tatned it, by cuſtom of North-wales, as in triceſimo ſexto Edvardi 
primi. Erro2 afligned of a Judgement in Wales in a Quod ei de- 
torciat, in nature of a Difſeiſin, and in Wales the Seiſin is alledged 
poſt ultimam pacem proclamatam, whereas in England it is poſt 
primam transfretationem. And it was maintained by cuſtom of 
North-wales, vide decimo octavo Edvardi ſecundi, Alsiſe 354. tertio 
Edvardi tertii, folio decimo nono; Hillary ſexto Edvarci tertii, 
rotulo viceſimo octavo in this Court, Erroꝛ alligned becauſe they 
held plea of Lands in North. Wales, where the Land was held of 
the King in Capite 3 and foꝛ that cauſe it was reverſed, and the rea⸗ 
ſon entred upon the Roll: So it appeareth they habe Juriſdiction to 
hold plea of Lands not held ol the King, And that Jurildia ion by 
the Statute is in the Aﬀirmarive, as it is held, Coke 8. Rep. fol, 
110. Doctoꝛ Foſters Caſe, and triceſimo tertio Henrici octavi, Dyer 50. 
A Statute in the Aﬀirmative doth not take away a fozmer Sta⸗ 
tute, but they ſtand together. But the Court did not rely on this 
point, betauſe foꝛ the fozmer reaſons they all held, That this Judge⸗ 
ment was good enough 3 And the Judgement was affirmed, 


Groſſe verſas Gayer, Hill. primo Car. rot. $28. 


N Ejectione firmæ. Upon A ſpetial Terdic the Caſe was; 
Ia was endicted of a Pꝛemunire, upon a Statute of 
decimo tertio Elizabethæ Reginz, and afterwards made a gift in 
tail of that Land, and was after attainted by Uerdia, and hay 
Judgement foz the ſaid offence; And it was afterwards found 
by Enquiſition, upon a Commiſſion out of the Exchequer, That 
ITteegoſe was ſeiſed in fre of thoſe Lands at the time of the of- 
fence committed, And that the Quten by patent granted thg'e 
Lands to Sir George Carie, under whom the Plaintiff claims, 
And the Defendant under the title ofthe Tenant in tail, And if, Kc. 
The pꝛintipal point argued was, Whether an Attainder in a Pꝛe⸗ 
munire ſhall bave relation to the offence foz the fozfeiture of his 
Lands, o2 only to the time of the Judgement: Secondly, ad- 
mitting that this fozfeiture ſhall relate to the offence , Whether 
this Patent after the Enquifition, by Commiſſion under the Ex- 
chequer Seal (no Dffice being found by Commiſſion under the 
great Seal) be good by the Statute of decimo octavo Elizabe- 
tbæ capite ſecundo, which makes patents upon valuable conſide⸗ 
ration good, notwithſtanding there be not any Enquiſition found 
by the Commiſſion under the great Seal? And quoad the firlt 

point, 
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point, the Juſtites did not refolbe, being a Caſe of difficulty 3 But 
fo2 the ſecond, they all reſolved, That by this Judgement, He 
ſhould forteit, 8&c, That in that Caſe nothing veſted in the Ring un- 
till office found; And it ought to be an Office by Commiſſion un- 
der the great Seal; Foz the Frank-tenement being in the party 
offending (and as this caſe is, in a ſtranger by the gift in tail) at 
the time of the Attainder, it ſhall not be diveſted from him, and in 
the Ring without Office by Commiſſion under the great Seal, 
which is only an Office to intitle the Ring, and not by Enquiſition 
by virtue ofa Commilſton under the Exchequer Seal, which is but 
foꝛ inſtruction oz infoꝛmation to the Ring, and fo2 bis Officers to 
put the Lands holden of the King in charge. But here the Lands 
are not come unto the Ring untill oFice found 3 Therefoze foꝛ this 
point only, it was adjudged for the Defendant : And this is out 
of the Statute of decimo octavo Elizabetbhæ, Vide Coke 1. Rep. 
fol. 42. & 2. Rep. fol. 10. & 5. Rep. fol. 52. Plowd. 486, Dyer 325. 
29. Hen, 8. Charter de pardon 52. 27. Hen. 8, office devant Eſ- 
cheator 17. 


The Earl of Pembroke verſus Boſtock and Green. 


Uꝛre Impedic foꝛ the Church of Mottesfent, wherein he counts, 

Thar Quten Elizabeth was ſeiſed in fie of the Adbowſon of 
the (aid Church, as in groſs, and pꝛeſented M2, Pinder, who 
was admitted inſtituted and inducted, And that afterwards ſhe 
granted the Advowſon in fee to Sir Chriſtopher Hatton, who by 
bis Died granted it to Sir Walter Sands Knight, who dyed ſei⸗ 
ſed, which delcended to Sir William Sands his Son and peir, 
who, in anno duodecimo Jacobi, granted the next avoidante to 
Henry Earl of Danby, who granted it to the Plaintiff, and he, foz 
the diſturbance, bzings this Action, The Defendant Green plea- 
bed, Quod prædictus Wiljielmus Sands non conceſlit, and Jfſue 
thereupon. And Boſtock pleaded and confeſſed Queen Elizabechs 
Title, And that, befoze the had pzeſented Mr. Pinder, ſhe pꝛeſen⸗ 
ted Richard Donnel, who was admitted inſtituted and inducted 2 
And that afterwards the Muten pzeſented Mr. Pinder (the Church 
being full of the ſaid Richard Donuel) who was admitted inſtituted 
and inducted 3 And that afterwards, the (aid Quien Elizabeth 
granted unto Str Chriſtopher Hatton, &c. as in the declaration, 
And that he conveyed it to Sir Walter Sands, who, in anno octavo 
Jacobi, let the ſaid Advowſon to John Moore Serjeant at Law, 
fo2 one and twenty years, who granted it to Green the Defendant, 
And that the Church became void by the death of Richard Donnel; 
whereupon he pꝛelented the Defendant, Pr. Boſtock, unto it, and 
traverſeth,That theChurch was void at the time ofthe Inſtitution 
of the ſaid Pinder, and Illue thereupon, and found fo2 the Plaintiff 
fo that ſecond Jfſue : And upon the firſt Jfſue à ſpetial Uerdic 


was found, Chat at the time of the Gzant, by William Sands, he 
E 3 was 
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was Eſquire only, and not Knighted : And upon that alſo, Judge- 
ment was given fo2 the Plainriff ; And upon this Judgement, 
Erro2 was bꝛought. The firlt Erro2 aligned was, Becauſe he 
counts of a Sꝛant by William Sands Knight, and it was found he 
was not Knight 3 And ſo it being a void G2ant by that name, 
and the declaration untrue, Judgement therefoze ought to have 
been fo2 the Deſehdant, But all the Court conceived, although 
it is found, That he was not Knighr at the time of the Sꝛant, vet 
it is not material: Fo2 the Jfſue being, Whether Willam Sands 
granted. &c. that finding is idle and ſuperfluous, and is not ma- 
terial; But peradventure tf the JiTue had been upon that G2ant to 
Walter Sands Knight, and the matter had been found, it had been 
material, as it is in anno decimo tertio Elizabethe Reginæ, Dyer 
300. where the J{ſue was, whether Sir Thomas de la Warr Miles, 
Loꝛd de la Warr conceſſit? And it was found, That he made that 
Gꝛaͤnt in the life of his Father, ſo as he was not then Lozd de 14 
arr, noꝛ kinight, which was againſt him that pleadeo it. But 
here the Jllſue is upon the G2zant by William Sands, and whether it 
appears that he was a Knight at the time of the Gzant oꝛ not, is 
not conſiderable; Fo2 the Gzant is god enough, and he had gov 
title to grant, Vide quarto Henrici ſexti, folio primo by Rolfe; vi 
ceſimo primo Edvardi quarti, folio ſeptuageſimo primo & ſeptuageſi- 
mo ſecundo; triceſimo octavo Henrici ſexti, folio triceſimo octavo; 
ſeptimo Henrici quarti, folio ſeptimo; viceſimo ſexto Henrici ſexti, 
Bro. 100. Where it ſhall be by an Innuendo, and the G2ant ſhall 
not be hurt thereby; and when it is admitted in pleading, the kind⸗ 
ing of the Jury ſhall not pꝛejudice. The ſecond Errox atiigned 
was, Ttat the Defendant Boſtock in his pleading, pleaded a p2c- 
cedent Leaſe fo2 years to John More, befoze the G2ant by him, un- 
der whom the Plaintiff claims, which is god title ko: the Defen- 
bant, and deſiroyes the Plaintiffs title, if it be true, which the 
Plaintiff doth not expꝛelly deny, but by his p:oteſtation 3 ſo it is 
not denyed by the Plaintiff 3 And therefoze fo2 this cauſe the 
Plaintiff ought not to recover. And Judgement ought not to be 
given fo2 him, but foz the Defendant 3 And in pꝛok hereof were 
cited ſeprimo Edvardi quarti, folio viceſimo, Dyer 119. duodecimo 
Edvardiquarti, folio ſeptimo ; nono Henrici ſexti, folio viceſimo ſex- 
to 3 decimo Edvardi quarti, folio nono, ſed non allocatur , Foz al- 
though it had been a god plea, and would have deſtroyed the Plain- 
tiffs title, if the Defendant bad relyed thereupon, and the Plain⸗ 
tiff ought to have anſwered it: Bet when it is pleaded by way ol 
inducement only to the Travers, and he traverſeth other matter in 
the Court 3 The not-anſwering oz making p2oteſtation thereto by 
the Plaintiff, is not material; And the Jfſue being joyned upon 
the Avoidance, and that being found, and not denyed by the Plain- 
tiff, is not material 3 Foz the Travers waits upon the matter 
pꝛetedent, Vide Coke 6. Rep. fol. 24. Reads Caſe 3 long. quinto 
Edvardi tertii, folio nono5 tertio Edvardi tertii, folio decimo ſeptimo 

| whereupon 
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whereupon the Judgement was affirmed 3 And the Court aſſeſſed 
the damages to fourſcoze pounds, although the value was found 
in the C{erdic to be an hundꝛed pounds per annum: Bet becauſe the 
Defenvant inthe Writ of Erroꝛ had obtained a Writ to the Biſhops 
an? his Clerk was admitted, inſtituted, and had gotten the poſſefſi- 
on, untill he was removed by a Writ of Reſtitution, which was 
half a year and moze, The Court would give but ſixty pounds foꝛ 


da mages and twenty pounds foz coſts, 


02845 he verſus Hey lers. 


Reſpaſs by Baron & Feme foz Battery done to them both ad 

damnum ipſorum; The Defendant pleaded Not guilty, and 
it was found ko him and certified, That he did it as Conſtable in 
execution of his Office: And double coſts were p:ayed, accozding 
to the Statute of ſeptimo Jacobi, capite quinto. But Henden Ser- 
jeant moved, That the declaration was ill, Becauſe Baron & Feme 
cannot joyn in Battery done to them both, as it is nono Edvardi 
quuti Ano therefoze Judgement ought to have been giben aga inſt 
the P ntitf upon the Declaration, and not upon the Uerdic : 
Ind no coſts ought to habe been giben. But all the Court con- 
tei . Z5ccauſe the Defendant is found Not guilty, And what be 
dio as às Officer, And the Statute gives him double coſts foz 
hig veration, which veration appears, the Plaintiffs thall not take 
advantage of the inſufficiency of the Declaration and Writ, toex⸗ 
cuſe themſelves of coſts. 


Jettes Caſe. 


Effes was endicted, Fo2 that be exhibited an infamous Libell di⸗ 

rected to the King, againſt Sir Edward Coke, late chief Juſtice 
of the Kings Bench, and againſt the ſaid Court, foz a Judgement 
giben in the ſaid Court in the Caſe of Magdalen Colledge, affirm- 
ing the ſaid Judgement to be Treaſon, and calling him therein 
Traytor, perjured Judge, and ſcandalizing all the Þ:ofefſo2s of the 
Law. and containing much other ſcandalous matter: And fixed 
this Libell upon the great Gate at the entrance of Weſtmiaſter 
Hall, and in divers other publique plates. And being hereupon 
arraigned, pzayed, That Counſel might be alligned bim, which 
was granted, and he had them, but would not be ruled to plead as 
they adviſed 3 But put in a ſcandalous Plea, and infiſting up- 
on it, affirmed he would not plead otherwiſe 3 Mhereupon it was 
adjudged, pe ſhould be committed to the Yarthall, And that he 
ſhould ſtand upon the Pillozy at Weſtminſter and Cheapſide with a 
Paper mentioning the offence, And with ſuch a Paper be bzought 
to all the Courts at Weſtminſter, and be continued in pꝛiſon, un⸗ 
till he made his ſubmiſſion in every Court, And that be ſhould be 


bound with Sureties to be. of god behaviour during his =; 
n 
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they were befoze the return of the Writ, Jones, Whitlock, and my 


And ſhould pay a thouſand pound Fine foz that offence to the 
King. 


R C's Caſe: 


TY ſame day R. C. was bꝛought to the Barr (being remobed 
from Sc. Albans by Habeas Corpus and Cerciorari, where he 
was a Pꝛiſoner, and attainted foz Felony (viz fo? þozſe ſtealing) 
And it was now demanded oi him what he could ſay, why Execu⸗ 
tion ſhould not be done upon the Endictment 3 and becauſe he could 
not ſhew god cauſe to ſtay the Execution, he was committed to 
the Marlhal, who was commanded to do Execution; And the 
next day he was hanged. 


Symms verſus Smith; 


NOvenant. Whereas the Defendant ( reciting that ſhe had an 
[- Eſtate foz life in ſuch cuſtomary Lands) covenanted, That ſhe 
would ſurrender the Eſtate upon requeſt, and permit the Plaintiff 
to enjoy the (aid Lands, and take the Kents, Iſſues, and Pꝛofits of 
them; And in facto alſignes fox bzeach, That the did not lutter him 
to enjoy the ſaid Lands, but had received the Rents, Jfſues, and 
Pꝛofits of them from the time of the making of the Jndenture un- 
till the day of the Writ, &c. The Defendant demurrs _ this 
Declaration: And it was now argued at the Barr by Ball foz the 
Plaintiff, and by Rolls foꝛ the Defendant. And the Plaintiff ſhe wed 
fo2 cauſe 3 Firſt, That there was not any recueſt alledged foz the 
Permiſſion, ſed non alle catur; Foz the Recueſt extends only to the 
Surrender, and not to the Permifiton. Seconbly, That he doth 
not alledge a ſpecial diſturbante by entry oz otherwiſe, Thirdly, 
The bꝛeach is to general in aſſiqning,That the recetved the Rents, 
Illues, and Pꝛofits of the Lands, without ſhewing what; lo as it 
might be iſſuable, and thereby recover in damages as much as the 
Defendant received, accozding as it ſhall be p2oved to the Jury; 
But the Court conceived that in Covenant he may aflign as many 
bzeaches as he will, though not in debt upon an Obligation fo? per- 
fozmanceof Covenants : Fo2 in that Caſe there ought to be a cer- 
tainty, and certainly aſſigned ; but in a Covenant it may be aſſigned 
as general as the Covenant is; and therefoze it was adjudged fox 
the Plaintiff, Vide Cok. Rep. 1. ſol. 6. 47 Ed. 3.3. 46 Ed. 3. 4. 


Benſon ver ſus Flower, cujus principium ante folio 166, 
ment befoze the Commiſſioners was read in Court; And foz 


as much as the becoming Bankrupt, and the Allignment of the 
Commiſſioners were after the Writ of Execution ſervedzAlthough 


8 was moved again the laſt day of this Term, And the Allign⸗ 


ſelf 
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ſelt tonteived, That the money in the Sheriffs hand was not al⸗ 
lignable, although bythe Judgement the damages and coſts were 
tertained, and turned into rem judicatam, foꝛ it cannot be ſaid 
to be the Bankrupts money, until it be paid unto him, and in 
the mean time it is in the hands of the Sheriff, quaſi in cuſtodia 
Legis. And the Caſe is ſo much the flronger, becauſe it was upon 
a Capias ad ſatisfaciendum, and the money paid to the Sheritf to ſatiſ- 
fie the Execution, ſo as it is not due to the Plaintiff, until it be 
paid unto him. And none may give a diſcharge thereof, but the 
Plaintiff, whois Party tg the Retoꝛd: And being levied by Re- 
toꝛd, it ought to be delivered unto him, who may acknowledge ſa- 
tisfaction upon the Recozd. And the Alligntes are Strangers to 
the Recozd, and cannot have the benefit thereof 3 therefoze it was 
reſolved by the afſent of Hyde the chief Juſtice, who firſt doubted 
thereof, That this money ſhould be delivered to the party who re- 
covered, be acknowledging latisfaa ion. 


Shalmer verſus Foſter and his Wife. Trin. 5. Car. rot. 


Ction upon the Caſe for words: o That the Mile of the 

Defendant ſpake of the fozeſaid Plaintiff, to Anne Rocheſter 
the Plaintiffs Mother, theſe wozds, Where is that lying Thief thy 
Son? (innuendo the Plaintiff.) He hath murthered my Aunt 
( quandam Doretheam Stoke , amitam Defendentis innuendo ) and I 
will prove it: The Defendant pleaded Not guilty , and found fox 
the Plaintiff; and moved in arreſt of Judgement, That theſe wozds 
are incertain of whom they were ſpoken, no pzecedent Communi⸗ 
cation being alledged to be of the Plaintiff, noꝛ that he was the on- 
ly Son of the ſaid Anne Rocheſter, to whom the wozds were 
ſpoken; and it may be that the had divers Sons, and every of 
them might have an Action as well as the Plaintiff : And there- 
foe without ſuch averment o2 pzecedent Communication of him, 
that the ſtanders by might know without ambiguity who is meant 
by the woꝛds, the Action is not maintainable, And Whitlock, and 
my ſelf were of that opinion; Foz non conſtat de perſona; and in 
poof of that point J cited a pzelident, Paſch. viceſimo J:cobi, be- 
twirt Harvey and Chamberlain , and. another Caſe, Trio. decimo 
quinto Jacobi, betwixt Bennet and Codnam, where fo2 ſuch woꝛds 
it was adjudged fo2 the Pefendant : But Hyde chief Juſtice and 
Juſtice jones doubted thereof, becauſe it was alledged, That ſhe 
ſpake of the Plaintiff, and is found guilty : But it was thereto an⸗ 
\wered, That ſo are the wozds in every declaration, and ſo it was 
in the pꝛeſidents cited: But becauſe the woꝛds be not put in cer- 
tain noꝛ aided by averment, the declaration is not god, andcannot 
be aided by the Uerdig z Mhereupon the Court would adviſe, 
Er adjurnatur. 
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Deckrow, & alii, verſ#s Jenkins. 


Jectione firmæ, againſt four, of an Houſe and twenty Acres 
Et Land; Thie of the Defendants were found guilty of the 

IÞouſe, and ten Acres of Land, and Not guilty foz the reſi⸗ 
due, The fourth Defendant is found Not guilty generally, and 
— was entred, That he ſhould recover his term in the 
Þouſe and ten Acres of Land, and coſts againſt the thzzx Defen- 
dants 3 And that the ſaid thꝛie Defendants capiantur , And that 
they be acquitted quoad refiduum, whereof they be acquitted, And 
that the Plaintiff quoad the thzz Defendants, pro talſo clamore, 
fo2 ſo much as they were acquitted 3 and pro falſo clamore againſt 
the fourth Defendant, fic in miſericordia. And becauſe there were 
not two ſeveral Miſericordia's , ſcilicet, quoad the the Deken⸗ 
dants, pro falſo clamore, pro tanto, &c. wheres? they were acquit- 
ted, quod fir in miſericordia. And pro falſo clamore, quoad the 
fourth Defendant, quod ſit in milericordia : But joynt quoad all the 
Defendants, quod ſit in miſericordia. It was atiigned foz Erroz, 
and much inſiſted by Germin, That it was Erroz, Becauſe there 
ought to have been ſeberal Amercements 3 And the joyning of both 
Amercements in one is Erroz3 And in pzcefthereof he relyed upon 
Cok. Rep. 8. fol. 59. Beechers Caſe, But Broome Secundary 
affirmed it to be the uſual courſe of that Court, if the one Defen- 
dant is found guilty foꝛ part, and not found guilty fo? the reſidue, 
and the other Defendant is found not guilty foꝛ all, Then the Entry 
is, That the Pla intitf be in miſericordia but once, which is ſpecially 
entred; whereupon the Court would further adviſe. And being 
moved again afterwards, Judgement was affirmed, Vide quadrage- 
ſimo ſeptimo Edvardi tertii, folio decimo; nono Henrici ſexti, folio ſe- 
cundo; Coke. Rep. folio quiaquageſimo nono. Mute the Pꝛenotaries 
ſaid, That it is their uſual courſe to make Entries in this manner, 
Bet that ſometimes they find Entries have bien made thus 3 That 
quoad the thꝛee foꝛ ſo much whereof they were acquitted, That he be 
in miſericordia, And foꝛ the fourth, That he be in miſericordia. 


Gryffych verſus Jenkins. 


E upon a Judgement in Wales, in a Quod ei deforciar in na- 
ture of a Writ of Right. The first Erroz alligned was, — 
caute 
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cauſe the Wat being general, The Count is, That be defozced 
him of a Melluage, and of nine and twenty Acres of Land, thirty 
Acres of Meadow, fourty Acres of Paſture, and of twenty Acres 
de Jampna C Brueria, Which ought to be ſhewn in certainty; agin 
a Præcipe of twenty Acres of Meadow and Paſture, if he ſhewes 
not in particular the quantity ofeveryof them and their nature, it is 
ill. But here in this Quod ei deforciat it is well enough; foꝛ 
Jampna and Brueria are not intended Lands of ſeveral ſozts, but 
of one and the ſame Land, which is peath ground, whereupon 
Gozſe and Furrs are growing. And in pꝛeof thereof was cited the 
Caſe ofthe Laby Howard againſt Candiſh in dower. The ſecond 
Erro2 aſſigned was, That the Jllue is not well joyned, Becauſe 
be pleaded he hath majus jus tenendi tenementa prædicta; then the 
Plaintiff and he doth not ſap fibi & Heredibus ſuis, accozding to 
the uſual courſe: Fo2 it may be, That he was Tenant fozlife, oz 
Tenant in tail; and therefoze becauſe he did not ſhew in certainty 
que eſtate, it was ill, ſed non allocatur 3 Foz the Court would not in- 
tend he had a lefler Eſtate than in fie 3 and ik he were but Te- 
nant foꝛ life, it was at his own peril, to plead in that manner; 
foz it is a foꝛfeiture of his Eſtate ; And it was held to be no Er⸗ 
roꝛ. The third Erroꝛ aſſigned was, Becauſe the Veaire facias had 
not fiſteen dayes betwixt the Teſte and the return thereof, but was 
the next day after the Teſte, Sed non allocatur; Foz in Wales they 


habe their Pzoceſs from day to day in one and the ſame Seſſion: 


Wherefoze the Judgement was affirmed, 
Gylbert verſss Fletcher, Trin. 4. Car. rot. 13 59. 


Ovenant againſt an Appzentice fo2 departing from his Ser⸗ 

vice without licence , within the time of his Appꝛentiſhip. 
The Defendant pleaded, That at the time of the making the In⸗ 
denture, be was within age 3 And thereupon it was demurred: 
And it was argued at the Barr, That this Jndenture ſhould bind 
the Infant, Becauſe it was fo2 his advantage to be bound App2en- 
tice, to be inſtruded in a Trade; he is alſocompellable by the Sta⸗ 
tute of quinto Elizaberhz Reginz, to be bound out an Appꝛentite: 
But all the Court reſolved, That although an Infant may volun- 
tarily bind himſelf Appzentice ; And if he continue Appꝛentite foz 
ſeven years, he may habe the benefit to uſe his Trade: Het neither 
at the Common Law, noꝛ by any woꝛds of the Statute of quinco 
Elizabeth, a Covenant oz Obligation of an Infant foz his fp* 
pꝛentiſhip ſhall bind him. But if he mil⸗beha ve himſelf,the Ma⸗ 
ſter may cozrect him in his Service, oꝛ complain to a Juſtice of 
Peace, to have him punithed, accozding to the Statute 3 But no 
remedy lyeth againſt an Jnfant upon ſuch Covenant; And there- 
foze it was adjudged foꝛ the Defendant. Vide viceſimo primo Hen- 
rici ſexti, folio triceſimo primo; viceſimo primo Edvardi quarti, fo- 


lio ſexto 5 nono Henrici ſexti, folio octavo. 
3 2 Babington 
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Babington verſus Wood. 


Ebt. Upon an Obligation conditioned , whereas the Plain⸗ 
Ftiff intended to pzeſent the Defendant to ſuch a Benefice, 
That it the Defendant at any time after his admiſſion, inſtitution, 
and induction, at the Plaintiffs requeſt, reſigned the ſaid Benefice 
into the hands of the Biſhop of London, That then, &c. The De⸗ 
fendant upon yer of the Condition demurred generally: And this 
was argued by Grimſton foz the Plaintiff , and by Calthrop foꝛ 
the Defendant, wha ſhewed, That the cauſe of demurrer was, Foz 
that the condition of the Bond, being to reſign upon requelt of the 
Patron, it is Symonie and againſt Law, ſo the Bond void, 
But all the Court conceived, That if the Plaintiff had averred, 
That the Obligation was made to bind him to pay ſuch a ſumm 
02 to make à Leaſe, oꝛ other Ac, which appears in it ſelf to be Sy- 
mony; then upon ſuch a Plea, peradventure it might have appea- 
red to the Court tobe Spmonie, and might have been a queſtion, 
whether ſuch a Bond fo2 Symony ſhould be void: But as it is 
pleaded by the Condition, it doth not appear that there is any 
Spmonie: Fo2 ſuch a Bond, to cauſe him to reſign , may be 
geod, and upon good reaſon and diſcretion required by the Þa- 
tron (viz.) if he be non reſident „ 02 takes a ſecond Benefice 
by a Mualification , 02 the like. And a pꝛeſident was ſhewn ia 
octavo Jacobi betwixt Jones and Lawrance, where ſuch a Bond was 
made to reſign a Benefice upon requeſt, when the Son of Jones 
came to twenty four years of age, to the intent, thathe then might 
be pꝛelented unto it 3 And it was adjudged good in the Kings 
Benth, and affirmedin a Writ of Erroz in the Exchequer Cham- 
ber. Andok this opinion was all the Court; whereupon Judge- 
ment was given foꝛ the Plaintiff, 


Keyley verſus Manning, Trin Car. rot. 97 1. 


Ovenant fo2 not building of an pouſe; where the Defendant 
tobenanted, That he would eren thꝛie Þouſes upon ſuch 
Land demiſed unto him, unleſs be were reſtrained by the Rings 
Pꝛotlamation, &c. The Defendant pleaded, That ſuch a day and 
year the Ring made a Pzoclamation to reſtrain building; and 
thereupon the Plaintiff demurred : And the cauſe ſhewn,was, Be⸗ 
cauſe a Pzoclamation was pleaded, and no place expꝛelled where 
the Pꝛocla mation was made, and ſono Vine, if Jfſue ſhould have 
bien joyned thereupon, Alſo becauſe it is not pleaded to have been 
made ſub magno Sigillo Angliz, otherwiſe it is not good. And of 
this opinion were all the Court, upon the firſt motion, Becauſe a 
Pꝛotla mation binds not unleſs it be under the great Seal; and if it 
be denped, there can be no Jfſue thereupon(but only Nu# tiel record) 
which cannot be, unleſs he pleads it to be ſub magno sigillo. But 
afterwards 
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afterwards, being again moved, Jones and Whitlock ſ&xmed to 
doubt thereof, Becauſe when it is pleaded, That ſuch a Pꝛotlama⸗ 
tion was made, it ſhall be intended duly made: As in veſcous it 
is returned, quod fecit warrantum, although it be not pleaded to be 
in wꝛiting, yet it ſhall be ſo intended. But it was thereto anſwer- 
ed, True it is, when it is but by way of inducement, But other- 
wiſe, when it is the ſubſtance of the Plea : Whereupon it was 
adjourned, 


The King ver ſus Sir John Eliot, Denzell Hollis, 
and Benjamen Valentine. 


N Information was exhibited againſt them by the Attozny- 

General, reciting, That a Parltament was ſummoned to be 
held at Weſtminſter decimo ſeptimo Martii, tertio Caroli Regis ibid. 
inchoar. And that Sir John Eliot was duly elected, and returned 
Knight foꝛ the County of Cornwall, And the other two, Burgeſſes 
pf Parliament foz other places, And Sir John Finch choſen Spea- 
ker. That Sir John Eliot machinans & intendens, omnibus viis 
& modis, ſeminare & excitare diſtoꝛd, ebill will, murmurings, 
and ſeditions, as well verſus Regem, Magnates, Prælatos, Pro- 
ceres, & Juſticiarios ſuos, quam inter Magnates, Proceres, & Juſtici- 
arios, & reliquos Subditos Regis, & totaliter deprivare & avertere 
regimen & gubernationem Regni Anglia, tam in Domino Rege, quam 
in Conciliariis & Miniſtris ſuis cujuſcunque generis 3 & introducere 
rumultum & confofionem in all eſtates and parts, & ad intentionem, 
That all the Kings Subjeas ſhould withdzaw their affections 
from the Ring. be twenty third of February anno quarto Caroli 
in the Parliameut, and hearing of the Commons, falſo, malicioſe, 


& ſeditioſe, uſed theſe wozds, The Kings privy Counſel, his 


Judges, and his Councell learned, have conſpired together to 
trample under their feet the liberties of the Subjects of this Realm 
and the Liberties of this Houſe. And afrerwards, upon the ſecond 
of March anno quarto afozeſaid, the Ring appointed the Parlia⸗ 
ment to be adjourned untill the tenth of March next following, and 
lo ſignified his pleaſure to the houſe of Commons: And that the 
thꝛie Defendants, the laid ſecond day of March quarto Caroli, 
malicioſe agreed, and amongſt themſelves conſpired to diſturb and 
diſtract the Commons, That they ſhould not adjourn themſelves, 
accozding to the Rings pleaſure befoze ſignified 3 And that the (aid 
Sir John Eliot, attoꝛding to the agreement and conſpiracy afoze- 
ſaid, had malitiouſly in propoſitum & intentionem prædict. in the 
Þouſe of Commons afozeſaid, ſpoken theſe falſe, malicious, per- 
nitious, andſeditious woꝛds pzecedent, &c. And that the ſaid Den- 
zell Hollis attoꝛding to the agreement and conſpiracy afozeſaid be- 
tween him and the other Defendants, then and there falſo, malici- 
oſe, & ſeditioſe, uttered hæc falſa, malicioſa, & ſcandaloſa verba pre- 


cedentia, &c. And that the ſaid Denzell Hollis and Benjamen Valea- 
3 3 tine, 


— 
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tine, ſecundum Agreamentum & conſpirationem prædict. & ad in- 


rentionem & propoſitum pra dict. uttered the fad woꝛds upon the 
fatd ſecond day of March, after the ſignifying the Kings pleaſure 
to adjeurn: And the ſaid Sir John Fynch the Speaker endeavour⸗ 
ing to get eut ok the Chair attoꝛding tothe Rings command, They 
vi & arm's, manu forti & illicito afſaulted, evill intreated, and fozcea- 
bly detained him in the Chair; and afterwards, he being out ofthe 
Chair, they allaulted him in the Þouſe, and evill intreated him, Et 
violenter manu forti & ill cito dzew him to the Chair, and thruſt him 
into it; whereupon there was great tumult and commotion in the 
Houſe, to the great terro2ofthe Commons there aſſembled, againſt 
their alleagiance in maximum contemptum, and to the diſheriſon 


of the King his Crown and dignity 3 foz which, &c. To this Jn- 


fozmaticn, the Defendants appearing, pleaded to the Juriſdigion 
of the Ceurt, That the Court ought not to have conuſance thereof, 
betauſe it is foꝛ oftences done in Parliament, and ought to be there 
examined and punithed, and not elſewhere : It was thereupon de- 
murred, and after argument adjudged, That theyought toanſwers 
Fo2 the charge is foꝛ conſpiracy, ſeditious acts, and pzacices, to 
{icp the adjournment of the Pariiament, which may be examined 
eur of Parliament, being ſeditious and unlawful Aas; And this 
Court may take conuſance and puniſh them. Afterwards divers 
Rules being given them to plead, and they refufing, Judgement 
was given againſt them, viz, againſt Sir John Eliot, That he 
ſheuld be committed to the Tower, and ſhould pay two thouſand 
pounds Fine, and upon his enlargement ſhould find Sureties fox 
bis god behaviour: And againſt Hollis, That be ſhould pay a 
thouſand marks, and ſhould be impaiſoned, and find Sureties, &c. 
And againſt Valentine, That he ſhould pay five hundzed pound 
Fine, be impꝛiſoned, and find Sureties. Note, That afterward 
in the Parliament, 17. Car. It was reſolbed by the Þouſe of Com⸗ 
mons, That they ſhould have recompence foz their Damages, 
Loſſes, Jmpziſonments, and Sufferings ſuſtained faz the Ser⸗ 
vices of the Common⸗Mealth in the Parliament of 3. Caroli. 
Vide poſtea fol. 604. The Uotes of the þouſe of Commons and 
reſolution of the Loꝛds concerning the Jllegality of this Judgc- 
ment, Anno Dec. nono Car, (ec. 
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Thomas Pewes Caſe. 


oon AS PEW was arraigned fo2 the murder 
EN ot 50 of one Gardiner; and upon ebidence it appeared, 
KW! That the ſaid Gardiner was a Bayliff ſwozn and 
known, and under-Bayliffto the Dean and Chap⸗ 

ter of Weſtminſter : And he having the Sheriffs 

[| Warrant to arreſt the laid Thomas Pew, upon a 
Cupias out of the Common-Bench, and ſwing him 
in Shcerlane within the liberty of Weſtminſter, the ſaid Pew ſtring 
him come towards him, dzew his Swozd, and the ſaid Gardiner 
appzoaching to lay hold upon him (not uſing any wozds of arreſt, 
as was pꝛobed) Thomas Pew ſaid (as it was pꝛobed upon ex- 
amination of two Witneſſes befoze the Cozoner) Stand off, Come 
not neer me, I know you well enough, Come at your petill; and the 
Bapliff taking hold of him, be thꝛuſt him with his Swozd, that 
he dyed immediately. It was held by all the Court, That it was 
murder: Foz he coming as an Officer to arreſt, and not offering 
any other violence oz pzovocation, although he uſed not the wozds 
I arreſt you, oꝛ ſhewed him any Warrant, becauſe peradventure he 
had not time, noꝛ was demanded the cauſe, the Law pzeſumes it to 
be malice and murder in him, that lo kills one, being an Officer, 


and coming to execute Þzoceſs, 


Sir Stephen Bord verſas Cudmore, 


Rror of a Judgement in Debt in the Common-Bench., The Er- 

ro2 aligned was, becauſe Debt was bzought in London bp 
Cudmore as Afſignte of J. S. of a Reberſion of Land, in the Coun- 
ty of Somerſet, upon a Leaſe foz years made at London of the ſaid 
Lands, rendꝛing the rent of twenty pounds yearly at Temple 
Church London, ſuppoſing the Leaſe to be made at the Pariſh of 
St. Mary Bow in Wardade Cheap London, foꝝ two years rent bebindaf- 
ter the aſſignment of the Reverſion and attoznmentthereto3 where⸗ 
as the Action ought to have been bzought in the County of — 
ere 
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his pleaſure) is a Nuſance; fo2 it is not ſo 


where the Land lies, becauſe the pzivity of Contract failing by al⸗ 
ſignment of the Reverſien, he is only to maintain the Action upon 
the pzivity in Law, foz the intereſt of the Reverſion z and that ought 
to have bien bzought in the County of Somerſer, where the Land 
lies. And this was agreed on the other ſide, unleſs the rent had 
bien reſerved payable at London; and in that caſe the Action may 
be laid in London; fo2 payment might have bien there pleaded. 
And, upon Nil debet, thoſe in London might beſt take tonuſante 
of the payment 3 and therekoze the Judgement was well given, 
and not Erroz, But all the Court concerbed, foꝛ as much as the 
pꝛibity o the Contract is gone by the aſſignment of the Reverſion 
and the Attoznment, and the Rent follows the Land, the Pla intitf 
being only entituled thereunto by reaſon of his having the Land; 
therefoze the Action ought to have been bzought only in the County 
where the Land lies, and not elſewhere 3 Whereupon the Judge 
ment was reverſed, Vide 16. Hen. 7. 1. Coke 7. Rep.fol.2. 38. Hen. 
6. 15. 


James verſus Hayward. 
jy Reſpaſs foz bzeakinghis Tloſe, and pulling up, and cutting; 
ſt | aͤnd taſting down a Sate: The Defendant juſtifies, betaule 
the Gate was placed croſs the Þigh-way, and ſo fixed, That the 
Rings Subjeas could not paſs without interruption, by reaſon of 
the laid Gate, to the nuſance of the —_ Subjeas; and there⸗ 
fozehe pulled up, cut, and caſt down the laid Gate to uſe the ſaid 
way. The Plaintif ſhews that he ſet up two poſts of each ſide 
of the way, and hung the Gate upon one of the laid poſts, foz the 
pꝛeſervation of the Spꝛings of the Tod there, from Cattle, ſo as 
the Subjects might paſs the ſaid way without pꝛejudite oꝛ impe⸗ 
diment at their pleaſure : Ind traverleth, That the Gate was ſo 
fixed and tyed, that the Kings Subjects could not paſs without 
interruption by the Sate; and upon that Plea the Defendant de- 
murred. The firſt queſtion was, Whether the ereaing of a Gate 
croſs an Þigh-way, which may be opened and ſhut at the pleaſure 
of paſſengers; be a common Nuſance in it ſelf, in the eye of Law, 
It being an open Gate fixed upon hinges, that Subjeas may paſs 
the (aid way at their pleaſure ? And ſecondly, admitting it be a 
Nuſance, Thether every one may pull up and caſt down the ſaid 
Gate at their pleaſure ? Foz the firſt, Hide, Jones, and Whitlock 
conceived, That the erecting of à Gate (although it be not locked, 
02 tyed, but that every Subject may open it, and have paſſage at 
free and eaſie a patſage 


as if no ſuch intlolure had bien; foz women and old men are moze 
troubled with opening of Gates than they:thould be if there were 
none, But it ſeemed to me, That it is not any Nuſance in it (elf, 
being lo (mall a trouble, but much koꝛ the publique god, that there 
ſhould be inclolures fo: the pzeſervation of coꝛn and mm from 
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Cattle ſtraying. And the Law accounts not ſuch petty troubles 
to be Nuſances : Fog it appears, That there be many Gates in di- 
vers pigh⸗wayes, which habe been al wayes allowed: And if it were 
a Nulance in ſe, there ſhould not be any Gate; foꝛ there cinnot be 
any Preſcription fora Nuſance; and the multitude of Gates in ſe- 
beral wayes pꝛobe, That it never was accounted to be any Nu- 
ſance: and 3. Ed.4.2. the erecting ofa Gate upon the way is pleaded, 
and to be admitted {awful enough. Foz the ſecond, they held, That 
admitting it to be a Nuſance, although the uſual courſe is to re- 
dzeſs it by Endictment, yet every perſon may remove the Nuſaace : 
And Hide, Jones, and Whitlock allowed, That the cutting of the 
Gate was [awful 3 whereupon Judgement was fo2 the Defendant, 
And Jones ſaid, That foꝛ ancient Sates upon Iþigh-wayes, it ſhall 
be intended they were by litente from the Ring, and upon Ad quod 
damnum ſuedoutof Chancery. But J conceived, That cannot be 


fo2 a (topping, &c. 


Spalding verſue Spalding. 


ER of a Judgement giben in Ely. Upon a ſpetial Uerdia 
the Caſe was , That John Spalding had Jfſue thꝛie Sons, 
— Thomas, and William: pe deviſed the Land in queſtion to 
ohn his eldeſt Son and the Þeirs of his body, after the death 
of Alice the Deviſozs Wife ; And if John died, libing Alice, 
That William ſhall be his Þeir. And he deviſed other Lands to 
Thomas and the Þeirs of his body, and if be died without Jſue, 
That then Joto thould be his Þerr, And he deviſed other Lands to 
William and the Þeirs of his body 3 And if all his Sons ſhould 
die without Þeirs of their bodies, That then his Lands ſhould be 
to the Childzen of his Bꝛother. John dyes having a Son, in the 
life of Alice, and Alice dyes, and William enters upon the Son 
of John: And whether his Entry were Congeable, was the queſti- 
on? And it was adjudged in the Court at Ely, That the Entry 
of William the Son of John, in the life of his Bꝛother Johns Son, 
was lawful: And this point was alligned foz Erroz. And now 
Hedley Serjeant moved, That the Judgement was well given; 
Foz be pꝛetended, this deviſe being to the Þeirs of bis body, 


and if he dyed; living the ſaid Alice, That William ſhould be 


bis Þeir, That it is a limitation to the Eſtate of John, if be 
dyes in the life of Alice, That then William ſhould'be bis heir; 
foz that tant amounts, That the Land ſhould remain to William 


preſently 3 And it is not mentioned, That if be dye, living 


Alice, without peir of his body; Co it is a contingent Eflate 
to William; and relyed upon ſeptimo Edvardi ſexto, title Done, 
and the Caſe of Pell and Brown in this Court, Hill, decimo ſep- 
timo Jacobi rot. 44. But all the Court conceibed upon the 
whole Context of the Mill, That it is to be conſtruedaccozding to 


the intent of the party, And that the 1 ſhall be, ys 
now? * a Oonn 
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John died without Jfſue, living Alice, That then William his 
ypungeſt Son ſhould have it; andit ſhall not be conſtrued (where 
he limits it firſt to John and the heirs of his body, that by this limi: 


tation he intended, if he died, libing Alice, That William ſhould be 


bis heir) John having Jflue, and thereby to diſinherit the Þeirs 
of Johns body: and what was his intent appears by the other 
parts of the Will, That the other Sons ſhall fave other Lands 
to them and the peirs of their body; and if they all die without 
Ifſue, That it ſhall be to his Bꝛothers Chilvzen, not meaning to 
difinherit any of his Childzen 3 And it ſhall not ve ſuch a contingent 
remainder oz limitation to abꝛidge rye fozmer erpzeſs limitation; 
TUberefoze they all conceived, That during the time Jonn ſhould 
have peirs of bis body, William ſhould not have the Land; 
Tahereupon the Judgement was reverſed, 


Cule verſus Executors of Thorn, 


Sſumpſit. Whereas Thorn the Teſtatoꝛ, in conſideration that 
Ate Þlaintiff would marry his Daughter Sarah, pꝛomiſed to 
give him in marriage with der as much as he gabe in marriage 
with any other of his Daughters, and alledges in faQo, That he 
married the-ſaidSarah, And that the Teſtato2 had thz# Daughters, 
Alice married to Elkin,and Anne, and the ſaid Sarah, And that he gave 
in marriage ta the ſaid Elkin, with the laid Alice, an hund2ed pounds, 
and gave to him a bond of one hundzed pounds, to pay to the ſaid 
Elkin fifty pounds moꝛe at thꝛer Moneths end, after bis deceaſe, if 
the laid Alice, 02 any Jfſue of her body, were then living; and al⸗ 
ſigns fo2 bzeach of the pzomiſe, That he had paid unto him onlp 
fozty pounds in his life, And that he had required of the Defen- 
dant his Exetutoꝛ, to whom 4ſſet- was left, the (aid ſixty pounds 
reſidue, and a Bond foz the payment of fifty pounds moze, and 
averred, That the ſaid Alice had ſuch Jſſue alive 3 And foz not 
paying of ſixty pounds refidue, and not delibering the Bond, he 
bzings this Action. The Defendant pleaded Non Aſſumpſir, and 
found fo2 the Plaintiff, and damages allefſed to ſeventy pounds; 
And moved in arreſt of Judgement, That this bꝛeach is not well 
alligned: Firft, Becauſe: hepzomiſed to give as muth as he gave 
with any other Daughter; and that extends to as much as he gabe 
in money, and not to the Bond, Setondlp, If it extend to the 
Bond, pet it ought to have bien averred, That Sarah oz ſome of 
the Jſ{ſue of her body was alive, and not that Alice and the Illue 
of her body was alive 3 And lo the bzeach was ill aſſigned; And the 
damages being entire, Judgement ought to be foz the Defendant. 
And of this opinion was all the Court, but chieflp foz the ſecond 
point: But as to the firſt, ſome of them conceived, That it extends 
only to money peeſently given; but they agried not therein: But in 
— — they all agreed z whereupon it was adjudged foz the De⸗ 
endant. N. 
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Morgan verſus Green, Adminiſtrator of John Gieen. 


Ebt. And demands one hundzed and twenty pounds, and 
| Joectares that where the Inteſtate was indebted to J. S. in 
divers ſumms of money, fo2 wares ſold, and that J. S. became a 
Bankrupt, and by the Commiſſioners of Bankrupts, was ſoad- 
judged : And this Debt amongſt others aigned to the Plaintif, 
being a Creditoz, And that the Inteſtate died; whereupon be 
bꝛougbt this Aa ion againſt the Adminiſtratoꝛ, &c. Upon demurrer 
it was argued by Germin foꝛ the Plaintiff, by Stone foz the Defen- 
dant, and after argument adjudged, That this Action lies not: Foz 
Debt upon a ſimple Contract lyes not againſt an Executor or Admi- 
niſtrator z And although it was alledged, it being aligned by the 
Commiſſioners, is quaſi a Debt upon Recozd, and the Plaintiff 
inabled to this Suit by Ac of Parliament; and therefoze Gager of 
Law lies not, And that foꝛ Debt fozfeited to the Ring by the Com- 
mon Law, no Law-gager lies, as is the common experience in the 
Excheguer, where ſuch Debts are fozfeited and ſued. Bet the 
Court heldclirly, That the aſſigned by the Commiſſioners doth 
not alter the Law, but that againſt an Alsignee ey gager lies; So 
againſt ſuch an Adminiltratoz, this Au ion lies not; Wherefoze it 
was adjudged fo2 the Defendant; 


Weſt verſus Treude, Hill, 5. Car. rot. 318. 


Ction ſur le Caſe : TUhereas he was, and pet is poſſeſſed of 

a Leaſe fo2 divers years, ad cunc & ad huc ventur, of an 
bouſe, and ſo poſlefied, demiſed it tothe Defendant foꝛ ſix moneths; 
and after the fix moneths expired, the Defendant being permitted 
by the Plaintitf to occupy the ſaid Þouſe foꝛ two moneths longer, 
That the Defendant during the (aid time, pulled down the Tlin⸗ 
dows, any vivers other parcels of the Houſe , and made great 
waſte therein to the prejudice of the Plaintiff 3 whereupon be 
brought this Action. The Defendant pleaded Not guilty, and 
found againſt him, and moved by Scone in arreſt of Judgement, 
That this Aa ion lies not; Foz it was the Plantiffs folly, to per- 
mit the Defendant to continue in polſefſion, and to be Tenant at 
ſufferance, and not to take courſe foꝛ bis ſecurity ? And if be ſhould 
babe an Action, it ſhould be an Anion of Treſpaſs, as Liccleron. 
Ik Tenant at will bath deſtroyed the Þouſe demiſed, oz Sheep de- 
miſed, an Action of Treſpaſs lies, and not an Aa ion upon the 
Caſe, But all the Court conceived, That an Action of Treſpaſs 
02 an Action upon the Caſe may be well bzought at the Plaintiffs 
election 3 and pꝛoperly in this Caſe, it ought tobe an Action upon 
the Caſe, torecover as much as he may be damnitied, Becauſe he 
is ſubject to an Action of Waſte 3 and therefoze it is reaſon, that he 
ſhould have his remedy byan —_—_ upon the Caſe 3 W 
a 2 rule 
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rule was given, That Judgement ſhould be entred foz the Plain⸗ 
tiff, : 


Bachelour verſ#s Gage, Executor of Gage. 


2 Whereas by Jndenture bearing date, &c. betwixt 
the Plaintiff and the Teſtatoꝛ of the Defendant, Teſtatum ex- 
iſtic, That the Plaintiff demiſed ſuch a Yefſuage oz Tenement 
with a Garden, in the Pariſh of Saint Martins in the Fields, ad- 
joyning ts the Plaintifts houſe to the Teſtatoꝛ, for term of 21. 
years. And the Teitatoz, by the lame Jndenture, covenanted foz 
himſelf, his Exetutoꝛs and Alligns, That he would not erec any 
builving in the ſaid Garden to the pzejudice of the Plaintiffs light. 
The Plaintiff alledges in facto, That ſuch an Alſignee of the Te- 
ſtatoꝛs, againft that covenant, had erected an houſe in the ſaid Gar- 
den, ta the pꝛejudite of the Plaintiffs lights, in his houſe adjoyning, 
fo2 which, &c. The Defendant pleads, That the ſaid Lei af- 
ſigned over his term to one J. S. who entred and paid his rent tothe 
Wlaintitff, and the Plaintiff accepted him foz his Tenant, And 
therefoze demanded Judgement ſi actio, whereupon it was demur⸗ 
red. And now this term twas argued by Wild foz the Defendant, 
and by Crawley Serjeant fo? the Plainriff. And koz the Defen- 
dant. Firſt, That this Covenant lies not againſt the Executoz 
of the Leſſee, Foz he having aſſigned over his term, and the Lefſoz 
baving accepted the rent of the Alſignie, The privity of contract is 
determined, eſpecially it being a contract which concerns an ac to 
be executed upon the Land, and therefoze runs with the Land, 
And he cannot habe an Action againſt the Lefſex himſelf oz his Exe⸗ 
tutoꝛs. And as an Action of Debt lies not againſt the firſt aſſign, 
fo covenant lies nat: But all the Court conceived, That inſomuch 
as it is àn expꝛeſs Covenant, That he ſhall not build, it ſhall bind 
him and his Executozs, and noafſignment noꝛ acceptance of the 
rent by the hands of the afſigne, hall take from him the advantage 
of {uing him oz his Executozs upon an erp:eſs Covenant , 

moze than if a Leſſee had obliged himſelf in an obligation to pay 
his rent, bis allignment over of his term and the acceptance 
of the rent by the Lefſoz,of the Aſſign, ſhall not take from him the 
adbantage of the obligation. Ste foꝛ this, the caſe of Brett againſt 
Cumberland. Secondly, Jt was moved, That this declaration 
was not god, Becauſe it is by ſuch an Jndenture, Teſtatum exiſtit, 
and he doth not ſay exp:eſly, That dimiſit & convenit. Ind com- 
pared it to the caſe of Browning and Beſton, Plowsd, 141. Mhere it is 
Continetur in cali ſndentura, 8c. Er 2. Ed. 4.21. But all the Court 
conceived, It is god enoughzand the uſual courſe in this Court is to 
declare in this manner, That by luch an Indenture Teſtacum exi- 
ſtir, & c. Thirdly, Becauſe it is declared that he demiſed meſſuagi- 


um 
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um five tenementum, which is uncertain, ſed non allocatur: Foz true 
it is, that ſo it ought not to be in an Ejectione firmæ, oz an Endia⸗ 
ment upon the Statute of 8. Hen. 5. wherein be is to have poſſefſion : 
But here it is only a recital of the woꝛds of the Leaſe, and to habe 
damages only 3 TAhereupon it was adjudged fo? the Plaintitf. 


Bethyll verſas Parry. 


Rror of a Judgement in Carnarven. The Erro2 aſſigned was, 
E betaule that in 12. Jac, a Venire facias was returned in this 
manner, Per Thomam Ravenſcreft Vicecomitem. Iſtud Breve cum pa- 
nello annexo mihi deliberat. fuit, per Thomam Hanmer Militem, nuper 
Vicecomit. in exitu ab officio ſuo. Et fic indorſatur, Thomas Hanmer 
Miles, nuper Vicecomes, which is not god 3 Fo2 it appears that it 
was returned by one who had no authozity, foz in ſaying nuper 
Vicecomes, excludes him, That he was not Sheriff when he made 
the return: And then it is without authozity, and as no return, 


02 as if it had bien returned with a blank 3 foz then it ſhould 


be ill by the Starute of York 12. Ed. 2. cap. 5. Befo:e the Statute 
of 21. Jac. which aidesſuch returns after Uerdic, Vide Co, lib. 5. 
fol. 41. The caſe betwixt Rowland and James, where, by reaſon 
of a blank returned, The tryal was held ill, but Hide, Jones and my 
ſelf held, That it was god enough; Foz it appears by the Reco2d, 
That he was Sheriff next befoze Thomas Ravenſcroft; Foz 
the Plaintiff, at the Alliſes in July befoze, put in his challenge, 
That Thomas Hanmer, then Sherif, was Couſin to him, and 
ſhewed how; and therefoze pꝛayed a Veaire facias to the Coꝛoners, 
and the Defendant denyedthe Coufinage: wherefoze the Veaire ta- 
cias was awarded to the Sheriff. And then when, in exitu officii ſui, 
he delivered that Writ, returned Thomas Hanmer Miles, It is (ufft- 
tient toſatisfie the Statute 3 Foz he nieded not alledge bis name 
of Office 3 Fo2 at the Common-Law, it was god without re- 
turning his name thereto, Now the Statute appoints, Chat he 
who returns, [hall add his name to the return, which is ſufficient, 
if it be his chꝛiſtian and firname, And his name of Office is not 
requiſite, as Plow. fol. 63. Dive and Manninghams caſe. Then being 
returned by him, and his name toit, The addition of nuper Vice- 
comes (to it ſhall not be intended, That he returned it when be 
was not Sheriff, but that he returned it when he was Sheriff, 
and made that addition when he delivered it to the new Sheriff ) 
thall not make the return void : And divers pꝛeſidents were ſhewn, 
where they were returned in the lame manner. All which ſhould 
be reverſed if there ſhould be a reverſal hereof, And when by any 
way oꝛ conſtruction the Court may intend it to be god, They ſo 
ſhall intend it. And, as it was agreed, That this wozd nuper Vice- 


comes doth neteſſarily imply, that he was not then Sheriff, at the 
| time 


— 


Termino Pafchæ, anno ſexto 


time of the delivery of the UUritto the new Sheriff: Sait is to be 
conſtrued, That by the wozd-nuper Vicecomes he was Sheriff at 
the time of the Panell made. And if. he had returned it without 
thoſe woꝛds, nuper Vicecomes. it had bien cleerly god, Then rhe 
addition thereof thall not make it ill. But Juſtice Whitlock 
ſe&med to doubt thereof, wherefoze the Court would further ad⸗ 


vile, 


Shepheards Cale, 


Reſpaſs of his Cloſſe bieaking. The Defendant jullifies, be- 

cauſe it was the Friehold of J. S. and be entred by bis com- 
mand, The Plaintitf intitles himſelf, becauſe the place where, is 
tuſlomary Land, parcel of ſuch a Panoz, whereof J. S. is ſeized 
in Fe, & c. and demiſable by Copy at will in Fe 3 And that J. N. 
was thereof ſeizedin Fre by Copy, at the will of the Lo2d of the 
Mano2, accozding to the cuſtome, &c. and dyed ſeized 3 ſo as 
it deſcended to two daughters, as heirs of the ſaid J. N. And that 
at ſuch a Court, Dominus conceſſit eis, extra manus ſuas, &c. Haben - 
dum & tenendum tenementa pædicta, to the ſaid daughters and 
their heirs, whereby they were ſeized in fle, and demiſed to the 
Plaintiff foꝛ years. And Jliue being joyned upon a collateral mat- 
ter, a the Verdict given foꝛ the Plaintiff, it was moved in arreſt of 
Judgement, That the Plaintitt bad not made a god Title 3 foꝛ none 
may intitle himſelf to any Copy hold, But he ought to ſhe w a grant thete- 
of: And therefoze he ſhewing ſuch a one was leized in Fee, without 
ſhewing the Gzant thereof, twas not god. And of that opinion 
was all the Court, That it was no god manner of pleading: But 
Hide, Jones, and Whitlock conceived, Jt was but a default in the 
foꝛm; and the ifiue being taken upon a collateral matter, and found 
fo2 the Plaintiff, it is helped by the Statute of Jeofayls ; wherc- 
upon it was adjudged foz the Plaintiff, 


Naſh ver ſus Preſton, 


- Bill in Chancery was referred to juſtice ones and my ſelf, to 
A conſider, Whether one ſhould be relieved againſt Dower, de- 
manded, &c. where the caſeappeared to be, That 7, S. ſeized in Fee 
by Indenture inrolled, bargains and ſells to the Husband for one hun- 
dred and twenty pounds, in conſideration, That he ſhall redemiſe it 
to him and his Wife for their lives, rendring a pepper Corn ; And 
with a condition, That if he paid the hundred and twenty pounds at 
the end of twenty years, the bargain and ſale ſhall be void. He rede - 
miſeth it accordingly, and dy es: His Wife brings Dower, m_— 

Wy ther 
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ther the Plaintiff ſhall be relieved againſt this title of Dower, was the 
queſtion ? And, although we conceived it to be againſt equity and the 
agreement of the Husband at the time of the purchaſe, That ſhe ſhould 
have it againſt the Leſſees : For it was intended, they ſhonld have it re- 
demiſed immediately unto them, as ſoon as they parted with ic; and it is 
but in nature of a Mortgage. And upon a mortgage if Land be re- 
deemed, The Wife of the Morgagee ſhall not have Dower. And if a 
Husband takes a Fine ſur cogniſance de droit come ceo, and renders arrear x 
Although it was once the Husbands, yet his Wife ſhall not have Dow- 
er: For it is in him and out of him 904i «no flatz, and by one and the 
fame Act. Vet in this caſe we conceived, That by the Law ſhe is to 
have Dower : For, by the bargain and ſale, the Land is veſted in the 
Husband, and thereby his Wife intitled to have Dower, And when he 
redemiſes it upon the former agreement, yet the Leſſees are to receive it 
ſubject to this title of Dower z And it was his folly, that he did not con- 
joyn another with the Bargainee, as it is the ancient courſe in Mortgages. 
And when ſhe is Dowable by Act or Rule in Law, a Court of Equity 
ſhall not barr her to claim her Dower g For it is againſt the Rule of 
Law, Where no Fraud or Covyn u, a Court of Equity will not relieve. And 
upon conference with other the Juſtices at Serjeants Inne, upon this 

ueſtion, who were of the ſame judgement, we certified our opinion to 
the Court of Chancery, That the Wife of the Bargainee was to have 
— And that a Court of Equity ought not to preclude her 
thereof, i 


Termino 


I, 
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Taylor verſas Starkey, Hill. 5, Car. rot. 385. 


Rror of a Judgement in the Common-Bench, in an Action 
E upon the Caſe foz wozds. Mhereas the Plaintiff was, and 

is an Attozny of the Common-Bench 3 That the Defendant, 
the firſt of June quarto Caroli ſpake of the fozeſaid Plaintiff 
rheſe wozds, He is a common Barretor, a Judas, a Promoter; And 
primo Julii quarto Caroli, ſpake theſe wozds of the Plaintiff, He 
is a common Battetor, à Cheater, and I will make him to be barred 
of his Practice. The Defendant pleaded Non culp, and found 
againſt him foz the firſt woꝛds, and damages to fifty pounds: And 
Non culp foꝛ the wozds ſuppoſed to be ſpoken primo Julii quarto 
Caroli : And Judgement being giben kor the Plaintiff, as to 
the firſt woꝛds, and the fifty pounds damages; and foz the Defen- 
dant, fo2 the ſecond wozds, it was aſſigned foz Erroz by Taylor 
of Lincolus Ian, That an Action lies not. Foz if it were ſpoken 
of a common perſon who was not an Officer, That he is a common 
Barretor, an {tion lies not, and ſo adjudged in this Court decimo 


nono Jacobi. And here, although he be an Attoꝛny who beings 


this Acion, pet not appearing there was any ſuch ſpeech of him as 
Attoꝛny, oꝛ to ſcandaliʒe him in his place, the wozbs are ſpoken of 
him as of a common perſon ; Foz the laſt wozds which concern his 
Pzacice the Defendant is found Non culp. But all the Court 
conceived the Action well lies 3 foꝛ it is a great ſlander to an Atta: 
ny to be called and accounted a common Barretoꝛ, whois a main- 
tainer of Bzabbles and Muarrels, and a Muarreller and Fighter 3 
And wozds are to be confirued ſecundum conditionem perſonatum 
— _ they are ſpoken 3 Whereupon the Judgement was af- 
rmed. 


Jobns and Robinſon verſus Dodſwortb. 


Rror of a Judgement in an Appeal of Maihem in Durham: The 
Erroz aſligned, Becauſe the Plaintiff declaring there, in an 
Appeal againſt them, That they, with a third, made the M4 «:bem - 
They pleaded ſeveral Pleas, whereupon ſeveral Jiſues were 
joyned, and Uerdic fo? the Plaintiff, and again} Jonas upon the 
Crpal fifty pounds damages were found, and again} Robinſon 
one hundzed pounds damages ; And the Plaintitt pzayed Judges 
ment 
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ment againſt both, foꝛ the onehundzed pounds damages and coſts; 
and had it; And now Erroꝛ is bzought and Alligned, Becauſe 
che Plaintiff hath Judgement fo2 the one hundzed pounds dama- 
ges, and doth not releaſe the damages foz the fifty pounds: But 
che Court concerbevy it to be no Erroꝛ ; Foz the Judgement being 
fo2 the one hundzed pounds by the election of the Plaintiff, it is a 
Way ver of the other damages, and be cannot have both; therefoze 
he needs not releaſe the damages of fifty pounds; Mhereupon the 
Judgement was affirmed. 


Simonds verſus Mewdeſworth, Hill. 3, Car. rot. 378. 


Ebt. Upon an Obligation quinto Octobris decimo ſeptimo 
4 Jacobi, of thzie hundzed pounds conditioned „ foz the pay- 
ment of two hundzed and ninety pounds in Apꝛil following: The 
Defendant pleaded, That in December, decimo ſeptimo Jacobi, 
by Indenture, Jt was agreed betwirt the Plaintiff, and divers 
other Creditoꝛs of the Defendants (to whom the Defendant was 
indebted in divers and ſeberal ſumms of money particularly men⸗ 
tioned) That the Defendant by Jndenture of bargain and ſale, 
ſhould allure divers Lands in the County of Lincoln, tu nine of the 
Creditoꝛs, to be ſold by them, andthe money to be paid amongſt the 
Creditozs, and afſigned to them a Leaſe foꝛ years of the — 
of Mines, and certain other lumms of money which the laid Cre⸗ 
ditoꝛs by the laid Jndenture accepted, and alledges in facto, That 
be by Jndenture, bargained and lold the ſaid Land to the ſaid nine 
perſons,4 made a Letter of Attoꝛny toreceibe the ſumms of money; 
And thereupon the Plaintiff demurrs, Becauſe that the Jndenture 
ſounds in nature of a Covenant; and if ſo, it ſhall not be in ſatiC- 
faction, being in it ſelf no ſatisfaction, noꝛ pleadable in ſatisfacion 
of that Debt: Alſo admitting it had bien a good ſatisfaction, if per- 
fozmed, yet part thereof not being perfozmed.it is clearly nobarr to 
this Action 3 Mhereupon it was adjudged foz the Plaintiff; Foz 
agreement without ſatisfaRion is to no purpoſe. 


Sands ver ſus Trevilian, Mich. 4. Car. rot. 196. 


Rror of a Judgement in C. B. where, Trevilian being Attozny, 
Fought an Attachment of priviledge againf} Sands, and de- 
manded againſt him debt of ten pounds, and declares, That he be- 
ing an Attozny there, the ſaid Sands retained him to pzoſecute a 
Suit in the Common-Bench betwixt one Symms and Worlich, 
and deſired the Plaintiff to be Attozny fox Worlich, and pꝛomiſed 
to pap him all his firs, and all that he ſhould lay out to Counſel 
and Officers of the Court in that Suit, and ſhews, That he laid 
out fuchſumms, which amount to the money demanded; where- 
upon he bzought this Action, The Defendant there pleaded Nil 


deber, and found againſt him, and Judgement kor the Plaintiff 
Bb And 
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he is retained, doth not pay him his fees : And thereto agreed all 
the Court; but it be ſhould have debt they doubted: Bur Rolls foz the 
Defendant,in the Writ cf Erroz,hewed,That he well might bzing 
an Action of Debt, becauſe he retained him, which is a conftderation 
in it ſelf; And be relyed upon 37. Hen. 6. 10. If one intreat a Car- 
penter to make ſuch a thing foꝛ another, oꝛ to ſerve another foꝛ ſuch 
a time, and pꝛomiſeth him ten pounds, debt lies: So 17. Ed. 4. 5. 
Ik one pꝛomiſe one hundꝛed pounds ik he will marry his Daughter, 
be marries at his requeſt, &c. And he ſhewed a pꝛeſident, 16. lac. 
rot. 41 U. betwixt Bradford and Woodhouſe, wherein it was adjudged 
and atfirmev ina Tlrit of Erroꝛ, That Debt lies; and he ſaid there 
was a ditterente where one is retained generally foꝛ another with 
ſuch a pꝛomiſe ta pay his fes, and as much as he ſhould expend in 
the Suit, there Debt lies: But if J retain one to be Attoꝛnp foz 
another, and pꝛomiſe if the other doth not pay, That J will pay 
there ik the party, foz whom the Retainer is, doth not pay, an Aa ion 
of the Cate lies againſt me upon my pꝛomiſe, and not an Ac ion of 
Debt; but here an Action of Debt lies. But all the Court con- 
ceived, That no Action of Debt lies here, but an Action upon the 
Caſe only: Fo2 the Retainer being foꝛ another man, and he being 
Attoꝛny foꝛ another man, who agreed to that Retainer, there is no 
cauſe of Debt betwixt him who retained and the Attoꝛny, and no 
contract noꝛ conſideration to ground this Aa ion; and he who is ſo 
retained, may well have debt foz his fs againſt him, foꝛ whom be 
was refrained, he having agreed thereto, wherein there cannot be 
any Wager of Law, but aga inſt the Defendant, who is a Stran- 
ger to the Suit, and at whoſe requeſt he took upon him ta be Attoz- 
ay, Debt lies not, as 27. Hen. 8. 24. and in the Caſe Hill. 38. Eliz. 
Rolls verſus Germyn twas reſolved 3 MUhereupon it was adjudged, 
That the firſt Judgement ſhould be reverſed - --.--..-... +: 
And Richardſon, chief Juſtice of the Common-Bench, and Hutton 
and Harvie Juſtices of the Common Bench, being moved herein, 
ſaid, That this point was never moved befoze them 3 And thep 
were of the ſame opinion That Debt lies not, but only an Action 
upon the Caſe, Ante pag. 107, 


Poynter werſmws Poynter. 


Sſumplic. Whereas the Plaintiff and Defendant having 

\ communication „ That the Plaintiff ſhould eſpouſe the 
Daughter ofthe Defendant; The Defendant pꝛomiled, if the Plain- 
tiff ad inſtantiam Deſendentis would marry the Defendants 
Daughter, he would pay unto him twenty pounds, and gibe unto 
him twenty French pieces towards their Webbing „ — 
alledges 
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alledges in facto, That he married the Defendants Daughter, and 
bad required him to pay the laid twenty pounds, and that he had 
not paid it, And that the twenty French pieces amounted to fir 
pounds Engliſh money, and the Defendant had not paid them. 
Upon Non Aſſumpſit pleaded, and found foz the Plaintiff, it was 
moved by Berkley Serjeant in arreſt of Judgement, That the De- 
claration is not god; fo2 the pzomiſe is but conditional, if he ad 
inſtantiam of the Defendant, married bis Daughter, &c. and he 
alledges, That he married the Defendants Daughter, but he doth 
not ſap ad inſtantiam Defendentis: So it being a Condition pꝛe⸗ 
cedent, if he hath not averred perfozmance thereot, there is no cauſe 
of Action. But all the Court conceived, upon this agrirment, to 
marry the Daughter ad inſtantiam Defendentis, and he martying 
her, it hall be intended to be ad inſtantiam defendentis, without 
averring, That he after, at the inſtance of the Defendant, married 
her. A ſecond Exception was, Becauſe the pꝛomiſe is, To give 
unto him twenty French pieces, that is not twenty French Crowns; 
fo2 there may be other pieces, ſed non allocatur; Fo2 Fzenth Crowns 
are the common Copn of France, and here known, And itthall be 
intended attoꝛding to our uſual ſpech 3 Mhereupan it was ad- 
judged foꝛ the Plaintiff, " 


Harlow verſus Wright. 


Ebt. Upon an Obligation conditioned , That ik the Obli- 

gie his Exetutoꝛs and Aſſigns, from the time of the Obli- 
gation, may enjoy ſuch Land by virtue of ſuch a Leaſe made 
unto him by the Obligoꝛ, That then, &c, The Defendant pleads, 
That poſt Obligationem, until the day of the Bill, the Plaintiff 
had enjoyed that Land, Upon this Plea the Plaintiff demurrs. 
The fir{t Exception was, Becauſe the Defendant doth not ſay a die 
conſectionis ſcripti obligatorit, & ſemper poſt confectionem ſcripti 
obligatorii; Foꝛ it may be the Plaintiff enjoyed it poſt confectio- 
nem ſcripti obligatorũ, but non ſemper poſt, ſed non allocatut; Foz 
a Barr is good to a common intent, and it ſhall be taken, That be 
alwayes enjoyed it unleſs the contrary be ſhewn, which muſt tome 
on the Plaintiffs part. A ſecond Exception was, Becauſe the 
Defendant did not plead, That the Plaintiff and his Aſſigns en⸗ 
joyed it accozding to the woꝛds of the Condition; and it was ſaid, 
That the Plaintiff had in truth made an Aſſignment, ſed non al- 
locatur ; foz it ſhall not be intended the Plaintiff had made an AC- 
ſignment, unleſs he himſelf ſhews it, And it ought to be ſhewn on 
bis part 3 Whereupon rule was given, That Judgement ſhould be 
entred foꝛ the Defendant. But it was moved to habe the Plaintiff 
diſcontinue his Suit, faz otherwiſe he ſhould be barred ok his debt, 
whereas he had good cauſe of Actton : So the Court adjourned it 
until the next Term, that in the interim he might diſcontinue, 


Bb 2 Salmon 
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Salmon verſus Percivall. 


Reſpaſs of battery, wounding, and impriſonment. The De⸗ 
| fendant quoad wounding pleads Non culp : Quoad the batte- 
ry and impriſonment juſtifies, Becauſe , being a Serjeant of the 
Mate in London, by cuſtom there upon a Plaint of Debt entred in 
any of the Counters againſt any, he may arreſt him againſt whom 
ſuch Plaint is entred, and carry him to pꝛiſon, until he find Bayl; 
And juſtifies by reaſon of a Plaint entred, c. The Plaintiff re- 
plies, That after the arreſt, be tendzed unto him ſufficient Bapl, 
viz. J. S. and J. D. and notwithſtanding be detained him in Pziſon, 
& c Et hoc, &c. The Defendant takes iſſue, That he did not ten- 
der him Bayl, And it was found againſt him foꝛ both Jfſues, and 
entire damages giben, And mobed in arreſt of Judgement, That 
baving juſtiſi ed the Arreſt and Impꝛiſonment, the tender of Bayl is 
not material; foꝛ be is not the party who ought to accept Bayl, but 
the Judge in Court:therefoze tde Jflue as to this point is frivolous, 
And although Germin, foꝛ the Plaintiff, objeded, that becauſe be 
refuſed to take Bayl, be was a Treſpaſſer ab initio, As he who en- 
ters into a Tavern andtakes a Cup awap; Oz where Tenant at 
will pulls down the houſe 3 yet all the Court conceived,That when 
he jultifies the Arreſt and Jmpziſonment, although he might have 
acceptedBayl (which they all agreed, he could not) and refuſed, 
that doth not make the Arreſt and Impꝛilonment toztious, to habe 
Treſpaſs 3 But he might upon the matter have had an Action 
upon the caſe foz detaining him in Pziſon, after Bayl tendzed, 
Eben when damages are given as well far the Battery and Jm- 
pꝛiſonment, as fo2 the Mounding, the Plaintif ought not to reco- 
ver; Whereupon it was adjudged foz the Defendant, 


Dow and others werſw Golding, Hill. 5. Car. rot. 125. 


Reſpaſs ſur Demurrer, The queſtion was, CUbether the Loꝛd 
| of a Manoꝛ may aſſeſs two years and half value of Copybolbv 
land accozding to racked rent foz a fine, upon ſurrendoꝛ and adbmit- 
tance, 4 fo non payment enter foz fozfeiture ? And all the Court con- 
ceived, That one year anda halt ot rent impꝛoved, is high enough 3 
and the Defendant aſſeſſing two years anda half, it is unreaſona- 
ble; andtherefoze the Plaintiff might well refuſe the payment 
thereof, and conſequently the entry of the Defendant foꝛ a fozfeiture 
not juſtifiable 3 Mhereupon it was adjudged fo the Plaintiff, 


Hughs Caſe. 


Ughes being taken upon an Excommunicato Capiendo, Be- 
Heat he was condemned in the Court of the Uice-Chancelloz 
of Oxford in colts, and had not paid them; the Writ of Excommu- 
nic ato 
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nicato Capiendo being awarded upon a Significavir, returned into 
Chancery and delivered here into Court, accozding to the Statute 
of quinto Elabeiæ cap. 23. he being arreſted thereupan, exception 
was taken becauſe it is not expꝛeſſed to be foz ſome of the cauſes 
mentioned inthe Statute of quinto Elizabethæ, andſo void, And it 
was demurred thereupon. And Littleton mobed, That although 
the Significavit doth not mention any of the cauſes in the Statute, 
but is fo2 other cauſes ( viz. foz Coſts) yet the Excommunication 
is god. But if any Capias with Pzoclamations and penalties 
therein be awarded, theſe penalties and fozfeitures be void, unleſs 
the Significavit expꝛeſs it to be foz one of the cauſes mentioned in 
the ſaid Statute, But the Excommunication it ſelf is god enough. 
And ſo, tertio Caroli, it was reſolved in this Court upon long delt- 
beration and debate, in the Caſe of one Brown, Although ſome 
while befoze, upon ſuddain motion and not well obſerving the wozds 
of the Statute, ſome had bien diſcharged of ſuch Excommunicato 
Capiendo: And Jones and Hide (aid, they well remembꝛed Browns 
Caſe to be ſo reſolved. But none being there of the part of Hughs 
they gave further day tobe adviſed thereof, 


Lord Brook verſas Lord Goring, 


Pon the Lord Keepers requeſt, All the Juſtices and Barons were 
aſſembled for their reſolution in the Caſe betwixt the Lord 
Brooks and the Lord Goring, which was thus, Queen Elizabeth, anno de- 
cimo nono Regni, granted to Falk Greuel Eſquire, the Office of the Clerk 
of the Councel of the Marches of Wales for his life; and by anather Pa- 
rent, anno viceſimo quints Elizabethe, granted unto him the office of Se- 
cretary there, for his life: And in primo Jacobi Regis, without recical of 
theſe Patents, the (aid King grants the ſaid offices to Sit Full Grevill, then 
Knight, for his life: And after, in nono Facobi, the King, reciting the ſaid 
Patent of primo Facobi, grants thoſe offices to Adam Newton for his life, 
when, after the death, ſurzender, or forfeiture of the ſaid Sir Fall Grevil,, 
they thould become void. And after, in decime quarts Facobi, by ano- 
ther Patent, reciting the Patents of primo & none Jacobs, and omitting 
the Grants in decimo nono & viceſimo quinto Elizabethe, the (aid King 
— che ſaid offices to ohn Venor and John Mallet, Habendum for theit 
ives, cum poſt mortem of the ſaid Full Grevill or Adam Newton, ſurten- 
der, forfeiture, or other determination, vel alio quocunque modo, the ſaid 
offices ſhould be void, or ſhonld come to the Kings hand to diſpoſe, with 
a Non «bſtante a male nominando, or a male recitando prædicta of ficia; Et 
non obſtante male recitando, male nominando, vel non recitando, aliqued do- 
num vel conceſſionem preantea factum de officis prædictu. And whether 
the Patent of decimo quarts Jacobi be good, or not, was the queſtion ? 
And it was argued ſeveral dayes, vis. by Hedlty Serjeant againſt the 


Patent decimo quarto Jacobi, and by Ney for the Patent, Aud at _ 
t 


10. 
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ther day by Banks againſt the Patent, and by Finch Serjeant for the Pa- 
tent. And it was agreed by all the Juſtices and Barons, That the Patent 
of primo Jacobi was meerly void; For firſt it was agreed by the Coun ſel 
of each ſide, That the Parents of decime none & vice ſimo quinto Elizaberhs 
were good and nothing objected againſt them. Then Sir Falk Grevill, be. 
ing the Patentee, and alive, and he accepting anew Patent in primo Jacobi, 
without recitiag the former Patents, and not 3ny Non ſtantes therein, 
It is cleerly void; as it was agreed in Harris and Wings Caſe, That if 
Leffee for years of the Queen take a new Leaſe for ; ears of the ſame 
thing, without recital of the former Leaſe, it is meerly a void Leaſe, and 
no ſurrender of the former Leaſe; And it is ſtronger in this Caſe 3 For 
thegrant of an office cannot be ſurrendred by the taking of a ſecond 
Grant; for there is not any revocation thereof. Secondly It was agreed 
by all the Juſtices and Barons, That the Patent of nono Jacobs, reciting 
the Patent of primo Jacobi as a good Grant, which is void, and no Now 
obſtante therein, This Grant is meerly void. Thirdly, The principal 
queſtion was, Whether the clauſes of Non obſtante in the Patent of decime 
quarto Jacobi makes it good (For-otherwiſe, withour a Noy obſtante, it 
was agreed by them all, That it was void) becaule it recites the two 
Patents which are void, and omits the recital of the two Patents which 
are good: And makes the Habendum after the death or determination 
of the faid Patentees, which are void ; So the King is deceived in his 
Grant, and miſ-informed 2 And whether the Non ebftante doth help it, 
was the principal queſtion? And as to that point Hide chief: juſtice held 
cleerly, That the Non obſtante helps it and makes it à good Patent, be- 
cauſe the King relinquiſheth the advantage of non recital or falſe recital, 
and intends to grant it by whatſoever means the ſame ſhall become void: 
And pones ſeemed to doubt thereof, and would not deliver any opinion 
therein: But Richardſon, chief Juſtice of the Common Bench, Hutton, 
Harvey, and Damport, Juſtices of the Common Bench, Denham, Trevor, 
and Vernon, Barons of the Exchequer, #hitlock and my ſelf, Juſtices ot 
the Kings Bench, conceived, That this Patent of decimo quarto Jacobi is 
meerly void, by reaſon of thoſe miſtecitals; which are not properly miſ- 
recitals or falſe recitals, but rather falſe informations or ſuggeſtions, 
whereby the King was deceived, For by intendment, The King concei- 
ved thoſe Grants were good, which are void, And granted thole Offices 
after the determination of the ſaid Grants, vel alis quocuwque modo, orc. 
So the King is deceived, and the Non obſtante ſhall not aid ſuch falſe in- 
formations and falſe ſuggeſtions. Co. 6, lib. 4. fol, 35. ſur Chandoys caſe; 
3. Elix. Dyer 147, Blagues caſe, But there was not any Certificate made of 
theſe Judges opinions, becaule the parties compounded, 


The King and Codrington verſus Rodman. 


Xcommunicato Capiendo, upon a ſentence in the Delegates, for 


coſts in caſtigatione Morum. The Sentence being beſy:c, vice- 
ſimo 


— — ———— 
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ſimo primo Jacobi, dibers Capias, with Pzoclamations and penal- 
ties, iſſued, acco2ding to the Statute of quinto Elizabethæ. And 
the Deſendant, being now taken, pleaded, quoad all the penalties 
and fozfeirures, That it is not foꝛ any of the cauſes within the Sta⸗ 
tute 3 thereroze quoad them he ought to be diſcharged : And co it 
was held by all the Court, Quoad the Excommunicato Capiendo 
he pleaded, That the ſaid offence and tontempt, koꝛ which the Ex⸗ 
communication was awarded, was befoze 21, Jac. and pleads the 
general Pardon of viceſimo primo Jacobi in diſcharge thereof : And 
it was thereupon demurred. And now Germin foz the Plaintiff 
movev, That this Extommunitation, being fo2 coſts taxed foz the 
party, the party having intereſt in the coſts, being taxed befoze the 
Pardon, the general Pardon-ſhall not take away the coſts (which 
was agreed by the Court: ) Foꝛ a pꝛivate perſon being intereſſed in 
them, the Pardon (hall not take them away. Then Germyn mo- 
ved, That as the Coſis were not taken a way, ſono moze is the Ex. 
communication, which is the means to enfozce them to be paid; 
and it is as an Execution at the Common-Law, and ſhall not be 
diſcharged. But Grimſton fo the Defendant moved, That this 
Excommunication befoze the Pardon, is but foz a contempt to the 
Court, And all contempts are diſcharged as contempts in Chan- 
cery, Star-Chamber, and other Courts are diſcharged, by the ge- 
neral Pardon, not being excepted therein, Co. lib, 8. fol. 69. Trol- 
lops Caſe. And all the Court (abſence Hide, chief Juſtice) concet- 
ved. That this Excommunication is diſcharged by the Pardon; 
and all contempts befoze the Pardon are diſcharged, and all the 
Sentences foz thecrime ; extept only the Coſts, foꝛ the payment of 
which, he ought to have new Pꝛotels. But the Court would ad- 
viſe thereof afterwards, viz. Paſc. 7. Car. being moved again, and 
pꝛeſident thewn in Court, Mich. 2 Car, rot. 64. where it was ad- 
judged to be diſcharged: It was lo adjudged here likewiſe, 


Smart verſus Doctor Eaſdale. 


Ction for words. Thou waſt perjured, and haſt much to an- 

(wer for it before God. Exteption after verdict in arreſt of 
Judgement, Foz that it is not, That he ſpake it in auditu compluri- 
morum, 02 of any one attoꝛding to the ulual form. Secondly, That 
the woꝛds Thou waſt perjured, is in the time paſt, and is extenuated 
by the ſubſequent wozds 3 quaſi diceret, although not anſwerable be- 
foze men, yet befoze God3 ſed non allocatur: Foz it is not material 
bow long ſinte it was ſpoken, foz the fault remains. And it being 
found by verdict that he ſpake them, it is not material although be 
doth not ſay in auditu plurimorum 5 Whereupon it was adjudged foz 
the Plaintiff. 


Tetmino 
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in Banco Regis. 


1. A — That the three laſt Returns, wiz, Odabis Quindena, 
Fand Tres Michael. of this Term were adjourned by a Writ of Ad- 
journment directed to the Juſtices of every Court. And whereas 
it was my turn, being the puiſny Judge, to keep the Eſſoynes, Juſtice 
Fonts being at his houſe in Holbory for other buſineſs, went the firſt day 
of 0tabs Michaelis to Weſtminſter, and before him the Writ was read 
of Adjournment of all the ſaid returns, and he adjonrned the Term, for 
the Kings Bench: And Juſtice Damport, puiſny Judge of the Common 
Bench, adjourned the Term in the Common Bench; And Baron Vernon, 
in che Exchequer. And the day of Eſſoyns of Menſe Michaels being 
27. of October, I kept the Effoyns for the Kings Bench; and Juſtice 
Damport for the Common Bench; and Baron Sotherton for the Ex- 
chequer, and did no more rhe fame day: And none of the Juſtices of 
the Kings Bench or Common Bench fate, nor the Lord Keeper in the 
Chancery, untill quario die poſt, which was die Sabat. 30. Ocfob. And 
becauſe the Major of London was to be (worn in the Exchequer by 
Ancient uſage Craſtins poſt feſtum ſanctorum Simons C. Juda, the 
Lord Treaſurer and Barons of the Exchequer fate in the Exchequer 
29. Oftob, and there the Major was ſworn 3 but no great feaſt for the 
Major according to the ancient nfage, was kepr, the Plague being 
in London, and great ſcarcity of Corn that year; for which cauſes 
4 — the feaſts of the Companies in Londen were pro- 
bibited, 


Hulm verſas Heylock, ante pag. 129. 


Old-ſtreer. Upon evidence at the Barr the Caſe was, John 
etcalf ſeized of the land in queſtion, debifeth it to John Gallane an 
Inkant, of the age of thzi years, in Fe, by the name of his Tene- 
ment called the Whice-Swan, and dyes. Henry Mercalf, the ſon 
and heir of John Metcalf, enters and levies a Fine thereof in decimo 
ſexto Jacobi with Pꝛotlamations in the Tife of John Gallant, being 
within age; who after dyes, deing within age, the wife of Heylock 
being his ſiſter and heir. The queſtton was moved by Germin, That 
this Fine, although fibe years paſſed without claim, ſhall not hurt 
the ſaid Heylocks wife ( eſpecially being the was a Feme covert) 
Betaule the claimed by a deviſe 3 And befoze entry the fine is le⸗ 
vyed3 fo as her eſtate was not turned into a right, as it hath ben 


teſo[bed, That if one enters after a Deviſe, befoze the Devilee en- 
ters, 


2, Form firmæ, upon a Leaſe made by Henry Green of land in 
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ters, and dyes leiled, that diſcent ſhall not take a way the entry: So 
that Fine and Nonclaim ſhall not barr where it is not turned into 
a right. But all the Court conceived, although a diſcent in that 
caſe ſhall not bind; fo2 then they might not maintain any Action 
neber having had any leiſin, and lo they ſhould be without remedy, 
where there is only a diſcent and no binding matter of barr; yet a 
Fine and Nonclaim, which is a binding Law, ſhall barr the Baron 
(who lutfered the five years to paſs) andallclaiming under him 
and the Feme her ſelf,during the CoberturezBut the Feme ſhall habe 
new five years after the death ofthe Bron. And lo they delivered the 


Law to be, to the Jury, 


| BY nom of forcible Entry in Tythes : There the party ouſted 
pꝛayes reſtitution: And whether this Endiament were main« 
tainable, was the queſtion ? Foz it was agreed, That an Aliſe [yes 
of Tythes by the Statute of cricefimo ſecundo Henrici octavi, and 
they be recovexable as a Lay Jnheritance, And Calchrop moved, 
Thar the Endia ments ſhould be allowed, as well fo2 Tythes as foz 
Rent: And fo2 Rent it appears that forcible Entry Iyes, by Fitz. 
Herb, Nat. brev. 49. 20. H. 6. 11. & 22. H. 6. 23. And afterward, 
abſente Hide, Writ of reſtitution was granted. h 


Levannes Caſe. 


Amuel Levanne, Adminiſtrato2 of Mary Levanne his ſiſter, was 
ſued in the Spiritual Court in London befoze the Oꝛdinarp, to 
make diſtribution of the goods of the Inteſtate, pꝛetending all the 
debts ol the Inteſtate, and all Legacies were diſcharged,and a great 
lurpluſlage remaining, which was diſpoſable at the pleaſure of the 
Oꝛdinary, and to be divided among the friends of the Inteſtate. 
And foz this cauſe Banks, the Pꝛintes Attozny, moved foz à Pro- 
hibicion : Foz by the Statutes of triceſimo Edvardi tertii, & viceſi- 
mo primo Henrici octavi, Adminiſtration is appointed to be com- 
mitted tothe neareſt and faithfulleſt friends ; which being com⸗ 
mitted,the Oꝛdinary hath no authozity to meddle with him to make 
difiribution 3-Fo2 he is as an Executo2 to ſue and ta be ſued, and to 
diſpoſe of the Gods of the Inteſtate, as friely as an Trecutoz 
might where there is a Teſtament. And it would be an inconbe- 
nience to compell him to mate distribution: Foz if afterwards 
other debts ſhould be diſcovered, oz if he be ſued fo2 bꝛeach of Cove; 
nants, the Adminiſtratoꝛ ſhould be compelled to anſwer of his own 
Goods; and therefoze it is reaſon be ſhould keep the Inteſtates 
Goods, toſave himſelf harmleſs againſt ſuch ſuits, Germin foz the 
Plaintiff in the Spiritual Court moved, That no Prohibition 
thould be granted; Fo2 it is reaſon,when there is ſurpluſage,(it be⸗ 
ing averred that all Legacies and Debts are ſatisfied, ) that the 
Adminiltratoz ſhouldnot retain them to his own ule, But that they 
ſhould be diſtributed amongſt the friends of the Inteſtate: And the 
| Cc Oꝛdinary 
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Oꝛdinarp will take ſecurity , that if debts be diſcobered after- 
wards, there ſhall be reſtitution of the Goods to the Adminiſtratoꝛ 
as much as will ſatisſie. But all the Court reſolved that a Pro- 
hibirion was well grantable, Becauſe the abſolute intereſt in the 
Gtods is in the Adminiſtratoꝛ: And the Adminiſtration being com: 
mitted, the Oꝛdinary bath nothing to do 3 And he cannot now, as 
be might at the Common Law, repeal the Adminiſtration com- 
mitted at his pleaſure 3 And it ſhall not be left to his diſcretion to 
pꝛobide reſtitution foz debts diſcovered, foꝛ that might be inconveni⸗ 
ent; Wbereupon 4 Probibition was granted, See befoze Fo- 


therbeys Caſe, Hill. 2. Car. C. B. pag. 62. 
Pilchard verſus Kingſton. 


on Whereas the Defendant having communication 
with the Plaintiff foz the Marriage of one Margery . affir- 
med that her poꝛtion was 60 l. The Defendant in confideration 
that be would marry the ſaid Margery and aſſume that ſuch land 
15 be aſlured unto her foz her Joynture, pꝛomiſed the Plaintiff 
that he would 3 7 him 100 l. & firmam faceret to him the ſaid 
poꝛt ion of 600 l. That he, at the requeſt of the Defendant, eſpouſed 
the laid Margery ; And that the Defendant had not paid the 100 l. nec 
firmam faceret to him the ſaid poztion of 600 I. The Defendant plead- 
ed non Aſſumpſit, which was found fo the Plaintiff. And moved by 
Grimſton in arrelt of Judgement, That the Declaration was not 
bod, Becauſe the Plaintiff hath not Hewn , that be might not 
abe the ſaid poztion , o2 that the laid Margery had not ſuch a 
poꝛtion: Foz it may be the ſaid Margery had ſuch a poꝛtion in her 
own hands, 02 in good debts 3 and the Defendant did not pꝛomiſe 
to pay, but to make good the poꝛtion; which is perfozmed, if the 
bath ſuch a poꝛtion: And therefoze the Plaintick ought to ſhew what 
be wants thereof, And ſuch allegation, That be firmam facerer 
portionem, is not good. But all the Court held, That the Decla- 
tation was good enough 3 Foꝛ it purſues the woꝛds of the Aſſump⸗ 
fir in the bzeach alledged: And theſe words ant amount, that he 
would warrant, that he ſhould have ſuch-a poꝛtion with his wie, 
And he pleads non Aſſumpfit: And the Jury found damages; 
which intends,That they gabe damages foz ſo much as was want: 
PB 1. to their ebidente; MUhereupon it was adjudged fo2 the 


Downs ber ſur Winterflood. 


Ttaint. One of the Jurozs was returned by the name of 

Alexander Preſcott. In the Reſummons (which was in na: 

ture of a Diſtringas) it was Alex andrus Preſcott, and he was (wozn 

by that name: And the verdett ok the Petit Jury was affirmed by 

them. And it was moved in arreſt of Judgement, That this — 
| trye 
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tryed by a w2ong perſon, and therefoze the Uerdic ill, and not aided 
by any Statute : But the Sheriff and the (aid Juroz being exa⸗ 
mined in Court, it appears, Thar Alexander Preſchore was bis true 
name, and that he was the Juroz intended tobe returned and truly 
ſwozn, And that there was not any known by the name of Alex- 
andrus Preſcot in the ſame Town; And if it ſhould be amended 
as the Milpꝛiſion of the Clerk, by the Statute of viceſimo primo 
Jacobi, was the queſtion ? And it was clearly reſolved, That it 
is not tobe aided by the Statute of viceſimo primo Jacobi ; fo2 that 
extends only to the ſirnames of the Jurozs, oꝛ where their additions 
are miſtaken, in which caſes if by examination it may appear that 
be is the lame perſon intended to be returned: The Statute aids 
that, but not where a Chziſtian name is, &c. And fo2 ſtaying the 
amendment, the Touncel relyedupon the Caſe in Coke lib. 5. fol. 42. 
betwixt Goldwell and Parker, where Paulus Cheak was returned in 
the Venire, and the Diſtringas was Paulus Cheak, which was his 
true name, yet it cannot be amended, and the Recozd thereof which 
was Mic, 33. & 34. Eliz. rot. 419, was ſhewn in Court, where 
it appears, That foz this cauſe the Uerdic was quathed, and a 
Venire facias de novo awarded ; But note, the ilpꝛiſion was in 
the return of the Venire facias, which was the firſt pzoceſs and re- 
turn; but here in the ſecond, which ought to be guided by the fo2- 
mer pꝛocets; Therefoze the Court doubted thereof, Et Adjur- 


QAatur. 


Emorandum, That the eighteenth of November 1 630 in this 
I Term, John Walter Knight, the chief Baron died at Serieant;- 
Inne, being a profound learned man, and of great integrity and courage, 
who being Lord Chief Baron by Patent primo Carols, quamdin ſe bene 
geſſerit, being in the Kings diſpleaſure, and commanded, That he ſhould 
torbear the exerciſing of his Judicial place in Court, never exerciſed 
his place in Court; from the beginning of Michaelmas Term quinto Caroli 
until this day 3 And becauſe he had that Office quamdis ſe bene geſſerit, he 
would nor leave bis place,nor ſurrender his Patent, without a Scire facias, 
to ſhew what cauſe there was to determine his Patent, or to forfeit it; 
ſo that he continued chief Baron until the day of his death. Bur it ap- 
pears, That the Judges of both Benches are made only durante bene placits 
Regis, ſo as they are determinable at the Kings pleaſure. 


Aquila Weeks Caſe, 


Quila Weeks, Reeper of the Gatehouſe, was ſued in an Acton 
upon the Caſe, fo: ſuffering J. S. to eſcape, who was in exe⸗ 
cution upon a Judgement, Trio. 2. Car. The pleaded Non culp. in 
London, and it was found by Niſi prius; And becauſe the Reco2y 


of the Niſi prius mentions the Judgement to be Trin, 3: Carli, 
Cc 2 which 
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which was a miſpꝛiſion of the Recozd,the Plaintiff was non ſuited: 
And now it was moved by Germin foz the Plaintiff, That by rea- 
ſon of this miſpꝛiſion, the Recozd of the Niſi prius is not warranted 
by the Roll, and the Non-ſuit thereupon being Null, the Poſte ſhall 
not be retoꝛded no2.entred 3 Fo? there is no warrant foꝛ this Recozd 
of Niſi prius z THherefoze it was payed, That a Diſtringas de novo 
might be awarded, and upon ſhewing of two pꝛeſidents in this 
Court, a Diſtringas de novo was awarded, 


Crowle verſus Dawſon, 


Ebt. Upon an Obligation conditioned, That whereas the 

Defendant ſhould marry ſuch a Widdow, who was polleſt 
of divers gods which were her firft Þusbands and the gods of his 
Childzen, That her Þusband ſhould not meddle with them, but 
that the and her Childꝛen might enjoy them without diſturbance, 
claim, oz interruption of the Defendant, oz any claiming by him: 
The Defendant pleads perfozmance of the Covenants and Agre- 
ments generally, The Plaintiff aſſigns fo2 bzeach , That the 
ſaid firit husband was poileſſed of ſuch ſhiep and goods, And that 
the Wife had them befoze arriage, And that ſuch a day after the 
Marriage, the Defendant, her now husband, tok the ſaid goods 
into his hands, and then detained, and yet detains: And Jfſue 
thereupon and found fo? the Plaintiff 3 And moved in arreſt of 
Judgement, That this is no ſufficient bꝛeach; fo? he doth not 
thew, That the Þusband made any a o2 diſturbance fo? by the 
Inter-marriage , the goods are in the pusband; and it is not 
ſhewn, That he diſturbed the Mike to enjoy them; and of that opi⸗ 
nion Were Hide and Jones, But Juſtice Whitlock and my ſelf con- 
ceived otherwiſe, And that the bzeach is well aligned; foz by the 
Allegation, That he took the laid goods into his hands and detai- 
ned them, is (ſuppoſed, if not a foxcible, yet at leaſt a taking any 
detaining of them from the Mike. And ifſue being joyned and 
foundfo2 the Plaintiff, the Court intends not but that it was an 
unjuſt caption & detention Contrary to the Agreement 3 and after- 
ward Hide, mutata opinione upon the reading of the books, was of 
the lame opinion; Whereupon, abſence Jones, it was adjudged for 
the Plaintiff. 


King verſus Lorde, Hill. 5. Car. rot. 795. 


Jectione firmæ of a Leaſe of the Lady Pagetts. Upon a ſpeci- 

al Uerdic the Caſe was. Lenice Knowls Copyholder fo2 
life, ſurrenders in conſtderation of twenty pounds to the uſe of 
one Dorothy Whyſtler; the Loꝛd accepts the ſurrender, and grants 
it to Dorothy Whyſtler foz her life, who was admitted accozdingly, 
and dyes: Lettice Knowls being alive, claiming it as her fozmer 
Eſtate, lets it tothe Defendant,and the Lozd enters; 4 to - 
aintitf: 
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Plaintiff ; And upon this Uerdic, Whiſtler foꝛ the Defendant ar: 
gued, That when a Copybolder fozlife ſurrenders to the uſe of ang- 
cher, whois admitted, the firſt Copyholder bath quaſi a poſſibility 
o Remainder of an Eſtate, That if he ſurbive him, to whoſe uſe 
the ſurrender is made, That be ſhall bave it again. But be 
agreed, That ifa Copyholder foꝛ life ſurrendzed bis Eſtate to the in- 
rent, That the Lozd ſhould grant it to whomſeever be pleaſed, then 
bis Ellate was dzowned, but not here; And foz that he relyed up⸗ 
on the Bok, 9. Eliz. Dy. 264. But all the Court conceived He 
may not have it again, But that her Effateis merlp determined by 
the ſurrender, And that there is no differente as to that purpoſe, 
to ſurrender all her Eſtate tothe uſe of one, and to ſurrender gene⸗ 
rally; and the Book of 9. Eliz. Dy. 264. doth not warrant ſuch a 
difference. F02if a Tenant fozlife ſurrender to the uſe of another, 
and the Loꝛd grants it, he is meerlp in by the Loꝛd, and not by the 
Copybolder whoſurrendzed: But if a Copyholder in fee ſurrender 
to the uſe of another foz life who is admitted, he is in quaſi by the 
Copyholder, and by his death the Copybolder ſhall habe it again, 
but not here 3 TWhereupon it was adjudged fo2 the Plaintiff. 

Note. This Judgement was impeached by a Wait of Erroz, 
and the matter in Law alligned foz Erroz, And by all the Juſtices 
of the Common Bench and Barons of the Exchequer, the Judge⸗ 
ment was affirmed, 


The Lord Savills Caſe. 


In Thomas Savill ............. was ſued in the Common: 
Bench in Treſpaſs of Aﬀault, Battery, and Mounding, and 
found foz the Plaintiff, and damages afſefſed co thꝛæ thouſand 
pounds 3 and Judgement being there for the Plaintiff, Erroz 
was bꝛought and afſigned:; But upon examination of the Recozd, 
there was no material Erroꝛ 3 whereupon Judgement was affir- 
med by the rule of the Court: But befoze entry of the Judgement 
Sir Thomas Savill pzocured a Writ out of the Chancery, directed 
to the Juſtices of the Rings Bench, & quibuſcunque intereſſed, 
wherein he ſhews to the Court, That Sir Joba Savill his Father 
was created Baron fo2 his life, and after the Barony was 
limited to the laid Sir Thomas Savill, being his youngeſt Son, 
and to the þeirs Males of his body 3 and the Writ recites, That 
be is a Peer of the Parliament, and therefoze the Mzit com- 
mands, That no other P2oceſs ſhall be awarded againſt him, but 
what ſhall be awarded againſt a Pier of the Realm. Now Banks 
moved, That this Mrit thould be reco2ded, and offered a Plea com- 
pꝛiſing ſuch matter, That after the laſt continuance, and befoze 
this Term, Sir John Savill, the Father of Sir Thomas Savill, 
was treated Baron foꝛ his life, and that after his death the ſaid 
Sir Thomas Savill, who was his younger Son, ſhould be a Ba- 
ron; And the Plea ſhews, That Sir Joba Savill Lozd _ 

ped 
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Term. Michaelis, anno ſexto Caroli Regis, &c. 


dyed in September laſt, which was befoze octzbis Michaelis, And 
that the laid Sir Thomas Savill mentioned in the Patent, and the 
ſaid Sir Thomas Savill mentioned in the Retoꝛd, eſt una & eadem 
perſona, and concludes his Plea, and pzayes, Chat no Pꝛoteſs of 
Execution might be awardedagainſt him, but what ought to be 
againſt a Pier of the Realm 3 And the TUrit was read in Court, 
being the ſame which is inthe Regiſter, fol. 287. and Nat. Brev. 
247. which is where one is ſued in the Common-Bench in a perſo- 
nal Action and Pꝛoteſs of Dutlawzy, A Writ is ſent out of the 
Chancery, retiting, That heis a Peer of the Realm, and appoints, 
That no other Pzoteſs ſhall be awarded againſt him, than ſuch 
as ſhall be againſt a Per 3 and thereupon the Court appointed the 
Mrit to be recozded 5 but fo2 the Plea, becauſe there never was 
(ach a pꝛeſident, and that he is not Defendant in the Action, as it 
is in the ſaid Caſe in the Regiſter: Foz he is Plaintiff in the Writ 
of Ertoz; and hath no day to plead. The Plea was rejeced, and 
— Judgement being afirmed, they would adviſe what Execution 
ould be. 
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Drake verſas Munday. 


Ebt by the Plaintiff as Exetutoz to one Drake. Upon 

Demurrer the Caſe was. By Articles indented betwixt 

the Teſtatoꝛ and Defendant, It was covenanted, granted, 
and agreed, and the Teſtacor covenants, grants, and agrees with the 
Defendanr, That be ſhall have and enjoy ſuch an Houſe and Lands 
for ſix years; And that the Teſtator will ſufficiently repair the Houſe, 
Et in conſideratione premi(ſoram, it is covenanted, granted, and agreed 
berwixt the ſaid parties; and the Defendant covenants, grants, and 
agrees for him, his Heirs, Executors, and Aſſignes, to pay to the 
Teſtator, his Heirs, Executors, and Aſſignes an annual rent of ninety 
pounds, during the ſaid ſix years, at the feaſt of Annunciation and 
Saint Michael ; And upon this the Defendant entred and the 
Teſtatoꝛ dyed ; and foz ninety pounds arear fo2 one year after 
his death, the Executo? bzings the Acton, and declares upon all 
this matter; and thereupon the Defendant demurrs, And now 
Henden Serjeant foz the Plaintiff argued, That this is merly 
in Covenant, and ſhall not inure as a Rent by way of Reſerva- 
tion 3 and if it be a Covenant, it is due tothe Executoz 3 and if it be 
a Reſervation, it follows the Keverfion, and goes to the heir, and 
not to the Exetutoꝛ; And he moved, That co it appears to be the 
intent of the parties, That it ſhould be only as a Covenant, andas 
a ſumm in groſs, otherwiſe the woꝛds of the Covenant were idle; 
And be relyed upon the 10. Eliz. Dyer 275. and Coke 4. Rawlings 
Caſe, and Coke 5. Juſtice Windhams Caſe. And the rather it is a 
Covenant; foz that ratione ptæmiſſorum he covenants, which re- 
ferrs to moze than the Covenant, to enjoy the Lands, &c. But all 
the Court conceived, That it is mierly a Rent, and enſues the Re- 
verſion, and ſhallgo to the peir: Foz as the woꝛds of the Cove- 
nant andGzant,That be ſhall enjoy the Land foz fir years, amounts 
toa Leaſe, and ſhall bind the heir; ſo the woꝛds of the Covenant 
and Gꝛant of the Lefſ#, That be ſhall pay ſuch a Rent annually, 


amounts ta a Reſervation, and the rather, becauſe he covenants 


and grants to pay to him and his Þeirs, Vide Plowd. Browning and 

Beeſtons Caſe, 21. Hen. 7. 36. 1. Ed. 6. Leaſes, Broo. Whereupon 

rule was giben, That Judgement ſhould be entred fo2 the Deten- 

dant, Et quod queren; nihil capiat per billam, unleſs — 
E 
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ſhe wn ts the contrary and afterwards being moved again, it was 
abjudged actozdingly. 


— 
— — 


Beamond verſus Long. 


U Pon demurrer the Cale was. Baron and Feme, the Feme be⸗ 
ing Adminiſtratrix to her fozmer Þusband, bzings Debt upon 
a Bond of two hundꝛed pounds due to the Inteſtate, and had Judge⸗ 
ment to retover the Debt, their Damages, and Colts, afterwards 
the Feme dies, and à yearand a day being paſſed, the B. bzings a 
Scire facias to have exetution; whereupon it was demurred 3 and 
all the Court (beſides Hide chief Juſtice who doubted thereof ) con⸗ 
ceived, That this Scire facias lies not fo2 the Baroy, betàuſe being a 
Debt demanded by the Feme as Adminiſtratrix, it is in ater droit; 
and although they recover, yet the dying befoze Execution, the du- 
ty remains to him who takes new adminiſtration as in right of the 
Inteſtate; and although the Bare» is party to the Judgement, yet 
be bath no p2operty in the Debt; and he who ought to have the 
Scite tacias, mult have pꝛibity and pꝛoperty to have the Debt, other ⸗ 
Wiſe it is a vain Suit: But if B and Feme bꝛing an Action 
ol Debt loꝛ Debt due tothe Fene, and recovers; the Feme dies; the 
Baron may bꝛing a Scire facias to exetute this Judgement 3 fo2 the 
Debt being retovered, the 870- After the death of the Feme ſhall have 
it, but not in the pꝛintipal Cale. Reſiduum poſtea pag. 227. 


\ 


% Anz 
Stroud verſus Hoskins. 


| JRobibicion. Upon the Statute of ſecundo Edvardi ſexti, Be- 
cauſe he ſues foz tythes of heath and barren ground within le⸗ 
ven years after the impꝛovement: The Dekendant pleads the 
Statute of quinquageſimo Edvardi tettii, capite quarto, and that at 
another time a Prohibition was granted and tonſultation thereupon, 
therefoze he thall not now have another Prohibition. It was ſhewn, 
That the conſultation was not upon the ſubſtance of the Prohibi- 
tion, but becauſe he did not pꝛobe by two Witneſſes the ſuggeſtion 
within the ſix moneths, And it was thereupon demurred, The firſt 
queſtion was, Whether by the Statute the ſuggeſiton ought to be 
pꝛobed by Witnefſes ? And it was reſolved, That it ought, becauſe 
it is a mer matter in fact, and the ſuggeſtion ought to be pzoved 
by the intention of the Statute;.as well as a pzeſcription de modo 
decimandi, 02 a diſcharge of tythes oz any other ſuch ſuggeſtion, 
Secondly, It was reſolved, That the conſultation being granted 
fo2 not pzoving the ſuggeſtion by two Mitneſſes, accozding to the 
Statute of ſecundo Edvardi ſexti, andnot upon the ſubſtance: of the 
ſuggeſtion fo: want of its verity oz foꝛ the inſufficiency thereof, 
it is not within the Statute of quinquageſimo Edvardi tertii, capite 
quarto : Foꝛ that is intended where conſultation is granted upon 
the ſubſtance of the ſuggeſtion, being p2oved to be 3 in 
erdia 
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erdict oꝛ non ſuit after Ebidente, and not where it is granted fo? 
the inſuiticicncy of the fozm of the luggel ion, 62 in the pꝛactebing 
thereupon 3 WUiercioe it was avjudged fo2 the Pl{aintitf3 Eſpe- 
cially as this Cale is, foꝛ that it is à coliateral caule out of the 
ſuggeſtion, and no cauſe of conſultation at the time of the Statute 
mabe. 


Sir William Courtney verſas Sir Richard Greenville Knight. 


Rror to reverſe a Judgement in the Common. Bench in debt, 
Eabere the Plainticf declared, That the Defendant decimo 
octavo Mai, quarto Caroli, conceſsit ſe teneti tu the ſaid Sir Richard 
Greenvill in 280. I. ſolvend. upon regueſt, Et profert hic in Curia 
ſcriptu m p xuitum quod debitum pꝛædictun in forma prædicta te- 
ſtatur, cujus dar. eſt eudem die & anno: The Defendant demands 
Gyer conditionis ſcripti obligatorii ptædicti; which being read, he 
pleads payment; And Jie thereupon, and Judgement given fo? 
the Plaintick; And the Erroz aligned, vecaute he Doty not veclare 
accozving ta the uſual courſe, quod per {criprum obligatorium con- 
ceſsir, no any Writing mentioned in the fozmer part of the Decla- 
ration: So it duth not appear tothe Court, That there was 
any TUriting obligatoꝛy, and that being faulty in ſubitance,no Plea 
02 Gerdi may make it gogd, But all the Court were of opini- 
on, becauſe he ſhewed the Writing , whereby he demands the 
Deut, and the Delendant by his Plea ſhews, That it is an Obliga⸗ 
tion with a Condition, and Jflue 1s taken thereupon, and found fo? 
the Plaiarif, That the Declarationis god enough, at lea it ap- 
pears to the Court, That the Plaintiff bath a juſt Debt, and god 
cauſe to recover 3 wherefoze the Judgement is good and was aztr- 
med. Coke 5. Rep. 45. 7. Rep. 25. 8. Rep. 133. 8. Hen. 7. 71. 


18. Ed. 4. 16. 
Gray verſus Fielder. 


Ebr. Upon an Obligation alligned by the CominiZioners 

ok Bankrupts, and doth not ſhew the Obligation; where- 
foze it was demurred. And becauſe he comes in by fc in Law, 
and bath no means to obtain the Obligation, it was adjuoged to 
be geod enough, without ſhewing it in Court; as Tenant by Sta- 
tute Merchant, oꝛ Tenant in Dower, lhall habe advantage of a 
Rent charge without ſhewing the Ded. 


Sir Miles Hobert and William Stroud Eſq. their Cale, 
Ahe Attoꝛny⸗Seneral exhibited two ſeveral Infoꝛmations, 
the one again; William Stroud Eſq. the other againſt Sir 
Miles Hobert Knight : The charge againſt bath of them therein 
was foꝛ ſeveral eſcapes out of the Pꝛiſon of the Gatehouſe, They 
Dd both 


5 


-——— —ͤ—4—— 2 


* 


Term. Hill. anno ſexto Carol: Regis, &c. 


both pleaden Not guilty, and their Caſes appearcy to be as follow⸗ 
eth. The ſaid William Stroud and Sir Miles Hobert were by the 
Kings command committed to Pꝛiſon, foz miidemeano? alledgcy 
againſt them in their carriage, in the Houſe of Commensat the 
laſt Parliament: Afterwards, in Trinity Term anno ſexto Caroli, 
both ol them being by Oꝛder of this Court, and by a Tarrant from 
the Atto2ny-General to be removed unto the Gatehouſe : The 
warden of the Marſhalley (where they were befoze impeiconed? 
ſent the ſaid Stroud to the Beeper ofthe Gatehouſe,who received him 
into his houle, lately built, and adjoyning to the Pꝛilon of the Gate- 
houſe, but being no part thereof. Akter which receipt the lame 
night he licenced the laid Stroud to go with his Kieper unto bis 
Chamber in Greys- Inn, and there to reſide, Sir Miles Hobert 
was alſo by the ſaid Warden of the Barlhalſey delivered ta the 
Keeper ofthe Gatehouſe 3 but being lick and abiding at bis Cham- 
ber in Fleetſtreet, he couldnot be removed to the Pꝛiton of the Gate 
bouſe, but there continued with his Keeper alſo. Afterwards the 
Sickneſs intreaſing in London, they ( with the licence of the Kirper 
or the Gatehouſe, as it was p2oved ) retired with their under Ker⸗ 
pers to their ſeveral houſes in theCountry,fo2 the ſpace of ſix wirks, 
until Michaelmas Term then next following, when, by direa:on 
of the (aid Keeper they returned to his houſe, But in all that ſpate 
it could not be pꝛobed, That they eber were in any part of the old 
Pꝛiſon of the Gatehouſe, but in the new building thereto avjoyn- 
ing, unleſs when they once withdzew themſelves to a cloſe-!tol 
which was placed neer to the Parlour, and was part of the old 
Pꝛiſon of the Gatehouſe. This evidence was given to both the 
laid Juries, and both of them returned their Uerbicts ſcheraily, 
That they were not guilty accozding to the Ju natians echibited 
againſt them: And in this caſe it was decated at the Barr and 
Bench, whether by this their receipt and continu3nce in the new 
houſe only, it may be ſaid, That they ever had bien impeiſoned: 
And the Judges held, That their voluntary retirement to the clce- 
ſicol made them to be Pꝛiloners: They reſolved alſc, That in this 
and all other Caſes, although a Pzitoner departs iron Pꝛiſon with 
bis Keepers licence , yet it is an offenceas well puniihable in the 
Pꝛiſoner as in the Rieper : And Calthrop made this ditterence be- 
twixt bzeach of Pziſon andeſcape 3 the firſt is againſt the Saoloꝛs 
will, the other is with his conſent, but in both tye Pꝛiloner is pu- 
nilhable : whereunto the whole Court agreed. Jt was alſo reſol- 
bed, That the Pziſon of the Kings Bench is not any local Pꝛi- 
ſon confined only to one place, and that every place where any per- 
ſon is reſtrained of his liberty, is a Pꝛiſon: As if one take San- 
ctuary and depart thence, he ſhall be (aid to bꝛeak Peiſon. 
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ia ED) DSS Vernon, one of the Barons of the Exchequer , was 
made priſny Juſtice of the Common Bench, in 
{9 place of Sir Humphrey Davenport, who was made 
chief Baron of the Exchequer in Hilary Term laſt 
$21 paſt; and James Weſton of the Inner-Temple was, 
— dy Writ recurnable Menſe Paſche , made a Ser jeant; 
He appearing in Chancery quarte die poſt of the return, being Thar(- 
day 3 And the Monday following, before all the Juſtices of the Kings 
Bench 2ad Common Bench, and Barons of the Exchequer ( none being 
2blear ) aſſembled at Serjeaats Inn in Fleet ſtreet, performed the ſo- 
lemnity, recitiog his Count, And his robes were there put on; and he 
made his Feaſt in Serjeants Inn for the Juſtices and Serjeants and the 
Kings learned Councel 3 and gave Rings, according to the uſual man- 
ner, afterward with this inſcription, Servus Regi, ſerviens Legi; And 
within two dayes, was made one of the Barons of the Exchequer, 


Flowrs Caſe. 


Ction upon the Caſe. Whereas the was a Midwife, and 

had uſed that art fo2 divers years, and by that means gained 
much maintenance foz her ſelf and Family, That the Defendant, 
having communication of her and her pꝛofeſſion, ſpake theſe wozds 
of the Plaintiff, Many have periſhed for her want of skill: And after 
Uerdic, being moved in arreſt of Judgement, That theſe wozds 
were not actionable, it was adjudged foz the Plaintiff, Foz the hath 
a pꝛofitable gain by that Funaion, and therefoze thoſe wozds may 
be pzejudicial. 


Helier verſus Hundred de Benhurſt, 
Paſc. 6. Car, ror. 233. Berks. 


AE upon the Statute of #'intos, Foz that he was robbed of 
ſeventy pounds , and made Þue and Cry, and amends was 
not made, noꝛ any of the Robbers taken: And Counts upon the 
Statute of Winton : And that be took his oath befoze John Saunders 
Juſtite of the Peace within the laid County of Berks, and inha- 
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biting within the Þundzed, within twenty vayes befoze his Writ 
bzought, that he was robbed, and did not know any of the parties, 
attoꝛbding to the Statute of viceſimo ſeptimo Elizabetbæ. And up- 
on Not gwlty pleaded, ſpecial verdia was found as fo2 the Plain⸗ 
tiſt attoꝛding tat he Declaration, And further that he took his oath 
be foꝛe the (aid John Saunders, Juſtice of the Peace of the laid County 
and inhabiting in the ſaid Þundzed at his Chamber in the middle 
Temple London. And ſo conclude, if upon all the matter the Court 
ſhould adjudge ſoꝛ the Plaintiff , they find fo2 the Plaintick; Ang 
if, &. fo2 the Defendant. And the main cueftion was, whether 
this examination andoath was taken ſecundum formam ſtatuti. And 
this matter being argued at the Bar, it was alledged by the De. 
fenvants Counſel, That a Juſtice of Peace bath only bis Juri:d:- 
ction within the County where he is a Juſtite oł the Peace,and may 
not elſewhere exerciſe his Juriſdiction: And this examination is as 
Juſtice of the Peace of the County where the ſame fan was done; 
and the Statute of viceſimo ſeptimo Elizabethæ appoints the oath 
anzeramination to be taken by Juſtices ok the County, tnhabi- 
ting in oz nter the hundꝛed; And what he doth out of the County 
is coram non judice; and fo? that purpoſe were cited, 13. Ed, 4.9. & 
Plowd. Commenr.Plaris Caſe fol. 3 2. That a Juſtice of Peace cannot 
exertiſe his Juriſdiction out of his County, to commit any Felgn, 
But Littleton and Grimſton fq2 the Plaintiff moved, That this ver- 
dic finding, That he took the examination accoꝛbing to the foꝛm of 
the Statute, and ſoa general verdic at the firſt; The finding after 
this ſpetial matter is not to purpoſe, 22. Eliz. Dyer. fs the Caſe of 
Str Rowland Heyward. Aſſumpſit. The Jury find a general verdia 
accozding to the Jfſ\ue, and a ſpecial matter again it, the laſt 1s 
votd. But the Court took not any regard to this reaſon : Fo2 the 
matter in Law being found , the Court ſhall adjudge acco:- 
ding to it. Secondly, They moved fo2 the matter, That the exa⸗ 
minaticn is well taken in London: Foz the Statute doth not ap- 
point, that it ſhall be taken in the County; but by a Juſtice ot 
the Peace of the County, inhabiting in o2 nter the Þundzed, &c. 
and that within twenty dayes befoze the Mit bzought, Becauſe he 
will by intendment be moze careful in the examining, be being par- 
faker of the burthen, if it ſhould be recovered againſt the Þundzed 3 
And he is to examine as well concerning the Robbery, as whether 
be knows any of the perſons who robbed him: And they laid, That 
of theſe matters, in whatſoever plate he be, he may take cogniſance 
and examination; And that they had ſen a Repozt oRtavo Jacobi, 
That a Juſtice of Peace taking a retogniſante out of the County. it 
was god enough: Foz which, &c. And it being moved agam, 
all the Juſtices agried, That he is ſaid to be a Jultice of Peace in- 
habiting in the Þundzed, where his wife, family, and himlelk are 
uſually commoranr, although in the Term time ha be at London. 
But Hide chief Juſtice, and Whitlock, conceived at firſt, That the 
examinations cannot be taken out of the County, Becauſe it is * 
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of his Juriſdiction where he is Juſtice of Peace, foz their Juriſdictt⸗ 
on is pꝛibate: But Juſtices of the Rings Bench may take ſuch 
examinations oꝛ exerciſe Juriſdiction in any plate; foz their autho⸗ 
rity is general; And compared it tothe Caſe where two Juſtices 
of Peace (upon the Statute of decimo oftavo Elizabethz ) ſet 
down an oder fo the kieping of a Baſtard, it cannot be done by 
them out of the County 3 alſo by the Statute of quinto Elizabethæ 
of Labourers, D2ders of Juſtices of Peace ought to be by them 
which are inhabitants in the County, and when they be in the 
County, and not to be made by them out of the lame: And therefoze 
becauſe it was taken out of the County, they held it was ill. But 
Jones and my ſelf conceived, That this examination and oath, al- 
though found to be taken in London, he being a Juſtice of Þeace of 
the laid County, and inhabiting in the Þundzed, is a perſon whom 
the Statute appoints and authoriſeth to take examinations; And 
that being taken by him, who by intendment will have ſtrict care 
to the examination (becauſe himſelf may be lpable to part of the 
charge) it is not material where it be taken. And it is not any Ac 
of exertiſing Juriſdiction, But rather a direction, That ſuch oath 
and examination ſhall be taken befoze ſuch a perſon. As if it were 
appointed, That ſuch an oath ſhall be taken befoze ſome Rnigbt oz 
Judge inhabiting within the Þundzed, That is not any point of 
Juriſdiction, but a deſcription of the perſon befoze whom the exa- 
mination ſhall be taken, and which may be as well taken in any 
other place as in the County:And therefoze it was ſaid,that there is 
difference where a Jultice of Peace doth an Ac to compell another 
to perfoꝛm, as to impꝛiſon any foz non performance 3 o tocommand 
one, foꝛ any offente, to be fmp2iſoned; ſuch Acts cannot be done in any 
place but where his Juriſdiction extends: But it is an uſual courſe 
foꝛ Juſtices of Peace to take infozmations againſt offendoꝛs in any 
place out of the County, to pꝛobe offences in the County where 
they are tommitted: And ſome times they take Kecogniſance to 
pzoſecute3 and ſuch Recogniſances taken out of the County by vo- 
luntary aſſent of the parties bind well enough, and are uſua! : But 
they cannot compell any out of the County toenter a Recogniſance 3 
Foz they cannot uſe coercive power out of the County; Mhereupon 
the Court would adviſe. And afterwards this Caſe being pꝛo⸗ 
ounded at the Table in Serjeants Jnn to the chief Baron, and to 
aron Denham, Baron Trevor, Baron Weſton ,. and to Jultice 
Harvey; and I pꝛopounding it to Juſſ ite Hutton, they all, after ad- 
vice, agreed, That this examination taken in London, by a Juſtice 
of Peace of the County, inhabiting in the Þundzed, though at that 
time he were out of the County, was god enough; And Juſtice 
Whitlock afterward agrird thereto, Becauſe it was not an 
Act of Juriſdiction, but only matter of examination, to enable the 
Plaintiff to his Action 3 Whereupon afterwards, by the aflent of 
Hyde chief Juſtice, Judgement was given foz the Plaintiff, 47. 


Aſſ. 1 1. Juſtices of Afſiſe take verdicts in other Counties. 1 H.6.3- 
Diſtreſs 
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Diltreſs may be dꝛiben into another County, &c. And 27. Eliz. in 
Com. Bench between Charren and Barnes, a Biſhop of Ireland, 
being in England, committed Adminiſtration of the gods of one 
who dyed Inteſtate within his Dieceſs in Ireland, and adjudged 


good. 


Flower ver ſus Elgar. 


Udita Qrerela. Upon demurrer the Caſe was, One recovers 
A in Debt, and takes Execution by Elegir, whereupon the De- 
fendants Lands were extended, and after afſiqned over, and ſo con⸗ 
veyed from one to another into ſeveral hands 3 And afterwards the 
Plaintiff in the Acton releaſed all luch Judgement and Exetuti⸗ 
ons; And now the Defendant bzings an Audita Qverela and all this 
matter was ſhe wu in the MUrit, and thereupon it was demurred, 
Betauſe the Writ is bꝛought againſt the firſt Plaintiff, who did 
recover where he had diſmiſt himſelf of all the intereſt of the Extent, 
and it ought to have been bzought againſt the Aſſignee ot the Extent. 
But notwithſtanding, the Court adjudged, That the Audita Que- 
rela was well bzought; Foz he being party to the Judgement, his 
releaſe hath diſcharged the Judgement. 


Fawkener verſus Bellingham, 


Rror to reverſe a Judgement in the Common Bench (quod 
vide ante pag. 80.) was argued divers times at the Barr; And 
now this term at the Bench, the Erro2 aſſigned in point of Law. 
All the Juſtices, viz. Hide, Jones, Whitlock, and my elf, argued in 
one day, and delivered our opinions in ozder, That this Judgement 
is crronious, and ought to be reverſed 3 Fo2 we all conceived, Jt 
was the ſame rent as befoze, and not a new rent begun by the Sta- 
tute, but changed by operation of Law from a Rent Service to 
a Rent Seck; Noꝛ is it anew Rent given by the Statute, becauſe 
it doth not appoint any certainty of Rent, but referrs, That ſuch 
a Rent as the Loꝛds thereof had befoze they yet (hall have, ſuch in 
quantity, ſuch in eſtate. And Jones ſaid, That if be had recovered 
this rent befoze the Statute in an afſiſe, and after the Statute 
bad been difſeiſed again, be ſhould have had a redifſeiſin, which 
 Hews that it is theſame Rent. And Jones and Hide conceived, If 
Rent be giben by Statute, and no limitation of a diſtreſs therein, 
it is a Rent Seck, and there cannot be a diſtreſs ſoꝛ that Rent. But 
here it is agreed on every part, That to this Rent there belongs a 
diſtrels, and the reaſon is, Becauſe a diſtreſs belonged to this Rent 
befoze 3 ſo being changed the diſtrels belongs to it 3 And it is 
erp:efly within the letter and intent of the Statute,Tiat 12 Abow- 
ry thall be made foz Rent unleſs there hath been ſeriin thereof with- 
in fozty years: And it doth not appear but that this Rent might 
C 
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be itt fo2 want of ſeiſin, befoze the Statute of primo Edvardi ſexti; 
and as the Statute of triceſimo ſecundo Henrici octavi barrs to 
claim it, unicis he hath Had ſeiſin within toꝛty years; ſo the Sta⸗ 
tute of primo Edvardi ſexti goth not alter it, noꝛ give moze liberty 
thereto than it had betoze 3 And therefoze if it ſhall be laid to be Rent 
treated by the Statute, it ought to appear by the Statute what 
the Rent is in ſpecial which is created by the Statute, but that 
doth nat aypear, and theretoze it is the ſame Rent which was be⸗ 
foꝛe, of which the beginning is not known, whereof ſeifta ought 
to have bien within foꝛty years 3 and thereupon Jones put this 
caſe. Ik Lozd and Tenant by Rents and Services 3 Ik the 
Tenant by licence at this day makes a Feoffment by Indenture, to 
hold of him by the ſame Services as he holds over, In Avowzy foꝛ 

his Rent, there ouJht to be ſeiſin within fozty years: Foꝛ it is 
not a Rent of certainty newly created, but referrs to the ancient 
Tenure, which ought ta be Hewn and ſeiftn pzoved 3 but if he create 
a Rent certain it is otherwiſe. And there is difference, as all the 
Juſtices held, where the ſaving is of all Rents 3 fo2 that aikil certi 
implicat, and where it is a ſaving of a particular Rent to certain 
perſons 3 and it would be a great miſchief if there ſhould be ſuch an 
expoſition, That Rents generally ſaved by the Statutes, ſhould be 
out ofthe Statute of Limitation 3 wherefoze they all concludedupon 
the point in Law, That this Plea, That he was not ſeiſed within 
fozty years, &c. was god, and the Judgement given fo2 the De- 
fendant erronious. But Whitlock and Hide conceived, That the 
Avowꝛy is ill, becauſe it was ſaid, That ultimus Presbyter was 
ſeiſedof the Land holden jure Presbyteratus, whereas none can be 
ſeiſed in jure del Pzieſthod, which is his Office, but in jure Canta- 
riæ only. And to that point the other Juſtices ſpake not; but up- 
on the paint in Law, they all agreed, That the Judgement ſhould 
be reverſed, 
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Ward verſus Uncorn. 


I Ys ſeventy two pounds, Mhereas the Plaintiff and De- 
kendant 29. Decemb. 6. Caroli, ſubmitted ta an Award of all 

4a*ons, Sutts and Demands betwixt them, to be Arbitra⸗ 
ted by J. S. and I. D. So that they made their award by Indenture 
befoze the ſixth of Januar 7 


bem befoze the 
» from one to 


So +. ** & 


— he: | : £4343 COntro- 
vertics betwixt them, andthe Award was of OP 213% tobe paid 
in laͤtisfadton of all cauſes and matters untl! 22 third of De- 


tember, 
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tember, and ſo excludes one day befoze the ſubmiſſion, and fo2 this 
cauſe exception taken and yet adjudged god 3 Fo2 it ſhall be intended 
a final determination of all cauſes, And there ſhall not be ſuppoſed 
that any cauſe did newly ariſe the third day of December, unleſs 
it be ſpecially ſhewn 3 ſo here, &c. foꝛ which, &c. And of this opt- 
nion was all the Court; foz when he ſaith they made an Award 
de & ſuper præmiſſis; and it doth not appear to the Court by any 
ſpecial ſhewing, That there is any cauſe newly ariſen upon the ſaid 
twenty eighth of December, the Court will not conceive any; 
therefoze the Award is well made, eſpecially when he takes J{iue, 
That nullum tale fecerunt arbitrium, o: Nil debet, which is all one 
as this caſe is 3 Uhereupon a Rule was given, That Judgement 
ſhould be entred fo2 the Plaintiff, unleſs cauſe ſhewn, &c. 


Flower verſus Baldwin. Hill. 4. Car. rot. 687. 


Reſpaſs. Upon a ſpecial Uerdic the Caſe was. One bar⸗ 
gains and ſells by Indenture octavo Julii viceſimo Jacobi; 

The Died is acknowledged the tenth of July befoze a Maſter in 
Chancery; The ninth ot Oaober following the Bargainoꝛ ſuffers 
a Judgement in the Common-Bench 3 The eighteenth of Ocober 
the Indenture is inrolled in Chancery : Jfſue was joyned, Uhe⸗ 
ther the Bargainoꝛ was ſeiſed in fee at the time of this Judgement: 
And all this matter being found by ſpecial Uerdict, Littleton fo2 the 
Plaintiff argued, That the Indenture being inrolled, ſhall have 
relation to the time of the ſealing and delivery thereof, and 
makes the Bargain ſeiſed ab initio, and then the Bargainoz 
was not ſeiſed at the time of the Judgement; and foz that be relyed 
upon 8. Ed. 6. Bro. Inrollment de fayts 9. where two Joyntenants 
the one bargains, &c. the other dies befoze Jnrollment, and the 
- Jnrollment is within the fix moneths, the moity only ſhall paſs ; 
fo2 the Died intended to paſs but the moity: And Coke Lic. 147. if 
after the bargain and ſale: the Bargaino? and Bargainte joyn in a 
Gꝛant of a Rent-charge, the Deed is inrolled within ſix months, 
it is the G2ant of the Bargaine, and confirmation of the Bar- 
gainoz, And if bargain and ſale be of a Yanoz, and an Ad- 
vowſon appendant, and the Church becomes void befoze the Jn- 
rollment, the Jnrollment being within the fix Moneths, the 
Bargain hall have the benefit of this pꝛeſentation, and of all 
arrears of Rents incurred befoze the Inrollment, it being with⸗ 
in the fix moneths. So if a Bargainte bath a Mike and dies, af- 
terward the died is inrolled, The ite ſhall have Dower, as it 
was reſolved fo2 the u ile of Baron Frevill ; And that, Trin. 14. Ja- 
cobi betwixt Gawen and Stacy, it was adjudged, That if the Bar⸗ 
gainf grants a Rent out of the Land befoze Jnrollment, and af- 
terwards it is Jnrolled, the Gzant is god 3 wheretloze, &c. But 
Charles Jones argued fo the Defendant, That untill Inrollment 
the poſſeſſion and freehold _— in the Bargainoz, and — 
e PULLS 
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de vells put of him; koꝛ the Statute is expꝛeſs, That nothing ſhall 
as untill Inrollment; (o that untill the Inrollment he re- 
mained ſeiſed; Then the Inrollment not being untill the eigh⸗ 
tenth ot Paober, and the Judgement being the ninth of October, 
and the Illue being, Whether he were-ſeiſed in fe the ninth of 
October ? Upon this ſpecial verdia the JUue is found foz the De- 
fendant 3 which is the reaſon, in Coke 4. Hinds Caſe, That if a 
Bargainoꝛ makes a Feoffment oz lebyeth a Fine befoze the Jnroll- 
ment to the Baͤrgainte bhtmſelf,andafrerwards the Deedis inrolled, 
the Bargainte is in by the Fine oꝛ Feoffment 3 but the Jnrollment 
ſhall take away all incumbzances made by the Bargaino? himſelf 
to a Stranger, that they ſhall not pzejudice the Eargain 3 foz 
the Inrollment hath relation to take away all intumbrantes: Foz 
which, & c. And all the Court agreed, That the Inrollment of the 
Dird within the ſix months relates to the ſealing of the Deed, and 
makes the Bargainee in, to avoid all incumbzances made unto 
Strangers after the inſealing. But Jones Jultice conceived, That 
in rei verita:e the Bargainoz ſhall be ſaid to he ſeiſed allwayes untill 
the Inrollment, and nothing paſſeth to the Bargaine untill the In⸗ 
rollment 3 foz it is ſo erpzeliy appointed by the Statute 3 and it is 
quaſi conditio præcedens, and untill it be perfoꝛmed nothing beſts 
in the Bargainte. And he cited a Caſe betwixt Bellingham %ar- 
gainoz, and Alſop Bargainte ſecundo Jacobi, That if a Bargainie 
befoze Jnrollment bargains the Land to any other, and after the 
firſt Dirdis inrolled, and afterwards the ſecond bargain and ſcale, 
and both of them within the ſix months ; The ſecond bargain and 
ſale is void, becauſe there was nothing in him at the time of the 
bargain and ſale 3 and therefoze be and Hide chief Juſtice inclined 
(as this Caſe was, and the Jflue joyned and found) foz the Defen- 
dant. But 1 was of opinion, That when the Inrollment is with- 
in the ſix months, he is in ab initio, and the fox veſts in the Bar- 
gainte ab initio 3 foꝛ the Statute of viceſimo ſeptimo Hentici octavi 
exccutes the poſſeſſion to the uſe 3 but that is ſtopped untill the Died 
be inrolled within the {tx months, and when the Deed is inrolled, 
it beſts in him ab initio, and the poſſefiion ts expectant to the uſe at 
the time of the ſealing of the Died; and untill the Deed inrolled, 
the Bargainte hath election, whether he will take it by the Deed. 02 
not? which is the reaſon, That if he himſelfin the interim takes an 
Eſtate by Feofkment oz Fine, be himſelf deſtroyes the uſe,and takes 
by conveyance at the Common Law, and not by the uſe : But 
when he himſelf doth no ac of diſturbance, and the Jnrollment is 
within the fix months, it thall relate to the date of the Died; and 
that is the reaſon he ſhall ha be all Rents inturred in the mean time, 
and the benefit of pzeſenting to Churches when they fall, and ſhall 
be laid ſeiſeb ab initio 3 And then the Bargainee is ſeiſed the ſaid 
ninth day of October, being the dap of the Judgement, and not 
the Bargainoz, &c. Whereupon the Court would further adviſe. 


Atkey 


not divide them being ſeveral, ſed non allocacur' 3 fo? i 


——— — — —— 


— — - 


Caroli Regis, in Banco Regis. 


219 


Atkey verſus Heard. 


Ction ſur Trover & Converſion of Scods of the Inteſtates. 

The time of the converſion being ſuppoſed after the Ad⸗ 
miniſtration committed, Uerdic being found' againſt the Plain⸗ 
tiff, the queſtion was, Whether the Plaintiff ſhould pay 
coſts ? and reſolved, That this Action being grounded upon 
the Converſion in his own time, and not in the time of the In⸗ 
_ was as his own pꝛoper Action; Mherefoꝛe be thould pay 
colts. 


Taylor verſus Willes. Trin. 5. Cu. ror. 204. 


Rror ſur judgement in Exceſter. Jn an Action of the Caſe up- 
| an Aſſumpfir, That in conſideration the Plaintiff Willes 
would deliver two hundꝛed and a quarter of Moad, the Defendant 
Taylor aſſumes to pap as much as it ſhould be reaſonably woꝛth; 
and upon another tonſideration afſumed to do another At; Taylor 
pleaded Non aſſumpſit ; the Jury find. quod Aſſumpſit, and aſſeſs fo 
damages thirty thꝛe pounds fix ſhillings eight pence (tobe pai 
in Dying, if by Law it may be) and abeſs fo coſts fir Hillings 
eight pence 3 And Judgement was given, That he ſhould recover 
the thirty thꝛie pounds fir ſhillings eight pente fox damages aſleſt 
by the Jury, andthe coſts; and Erro being bought, Germin foz the 
Plaintict in the Writof Erroz afſigned/foz Erroz, Firſt That the 
Uerdic is ill, Becauſe they find generally quod — and da 

they were 
upon ſeveral pzomiſes, yet Non aſſumpſit generally is god 3 And 
the Uerdia ſo — is god. The ſetond Erroz was, Becauſe 
it was found, That the damages of thirty thꝛie pounds ſix ſhillings 
eight pence to be paid in Dying, if by Law it may be, is void, &c. 
ſed non allocatur 3 fa the finding the Aſſumpſit is good enough, and 
ſo was the aſſeſſing damages to thirty thꝛie pounds fir thillifigs 
eight pence, but that which is found after” is void, and the Judge- 
ment (omitting that which was void) is god enough 3 Wherefoze 
the Judgement was affirmed, 


Mariot verſus Kinſman, Mich. 5. Car. rot. 38. 


Ebr. Upon an Obligation, The Defendant demands oyer 

of the Condition, which was, 7Uhereas be bad raken A. S. 
a widow to wife, being poſſeſſed vi vivers Goods, Jf be ſhbuld'per- 
mit his (aid wife to make a will and to diſpoſe in Legacies as muth 
as ſhe would, not excieding fifty pounds, And pay and perfo2m' 
what the appointed, ſo that it did not exteed- fifty pounds, Chat 
then, &c. The Defendant pleads, That lhe did not make any (Till. 


- The Plaintiff takes ifſue thereupon, and twas found, That ſhe 
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made a Mill, and thereby diſpoſed of divers Legacies, not excir)- 
ing the lumm of fifty pounds 3 But that ſhe was Covey? at the time 
of the Mill making, 8&c. And it was adjudged foz the Plaintiff : 
Fo although the being a Feme Covers, could not in Law be permit- 
ted to make a will to diſpoſe of any Gods without the Þusbands 
afſent, yet it is a will within the intent of the Condition; Foꝛ it 
was the intent of the Condition, that be ſhould make a will to that 
purpoſe, notwithſtanding the Coverrwre ; And it is but her appoint- 
ment, which the husband by his obligation is bound to perfozm : 
Foz which the finding that the was a Feme Covers is not material: 
Whereupon a Rule was given, That Judgement lhould be fo: the 
Plaintiff, unleſs other matter was ſhewn, &c. 


Drakes Caſe, 


JRokibition, To ſlay a ſuit in the Spiritual Court befoze the 
Commiſſioners Eccleſiaſtical foz Alimony : Where the libell 
ſuppoſeth divers particular truelties uſed upon the wife, foz which 
the was enfozced todepart 3 And that the husband would not al- 
low her any maintenance, and therefoze ſhe ſued befoze the Eccle- 
ſiaſtital Commiſſioners foz maintenance. And becauſe it is a Suit 
p2operly ſuable befoze the Oꝛdinary, wherein if there be any w2ong, 
the party grieved may habe an Af peal; And although this is one 
of the Articles, whereby authoꝛity is given them by the Commiſſion 
to hear and determine; yet becauſe it is not any of the cauſes which 
are within the Statute of primo Elizabethz, foz which cauſes the 
Commilſiion is oꝛdained, the Court awarded a Prohibition ex moti- 
one Lawrentii Hide Militis, 


Rockey verſus Huggens, Trin. 4. Car, rot. 764, 


[7 firmx, Upon a ſpecial Uerdict the Caſe was, A Co- 
pyholder foz life pzetending a cuſtome in a Manoꝛ, That be 
may cut down andſell Elms growing upon his Copyhold 3 And 
the Lozd pꝛetending, That there was no ſuch cuſtome 3 oz if there 
were, That it was void and againſt Law, enters foz a fozfeiture, 
and makes the Leaſe to the Plaintiff : The Copyholter re-enters: 
and upon Not guilty pleaded, the Jury found, That the Land was 
Copyyoid foz life, And that he cut down Elms, being timber tres, 
and ſold them, And found the cuſtome of the Pano as the Cupy- 
holder pꝛetends And whether it were a good Cuſtome o2 not, was 
the queſtion? And it was oftentimes argued at the Barr by Ger- 
min and Brampſton Serjeants foꝛ the Plaintiff, and by Rolls and 
Charles Jones fo2 the Defendant. And now this Term all the 
Court reſolved foz the Plaintift 3 Foꝛ this cuſtome found, is a void 
and unreaſonable Cultome, and not aflowable by Law, That a 
Copyholder foz life. may cut down and ſell timber trees, and diſpoſe 
of them at his pleaſure, Foz it is in vefirugion of the Inheritance 
| | and 
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and againſt the nature of a Copyholder foꝛ life. But peradventure 
thtre may be ſuch cuſtome foz a Copyholder of Jnheritance, that 
being only ro the pꝛejudite of him and his heirs 3 And when be bath 
quab an Inheritance in the Copyhold,be bath ſo likewiſe in the tries 
growing thereupon. But a Coppholder fo2 life hath but a parti- 
tular eate in the Land, and ſo he hath inthe trees; And it is un- 
reaſonable, That he ſhouldcut down, ſell and deſtroy the Inheri⸗ 
tante, andit would be to the great pꝛejudite of thoſe who ſuccteded, 
foꝛ they ſhoulb not have ta maintain the Þouſe and the Plough, 
And although it was urged at the Barr, That it being found to 
be the tuſtome, the Court ſhall not adjudge it ill andunreaſonable, 
when it may habe reaſonable beginning: Foz as Leſſee fo life may 
be without tmpeachment of Taſte, ſo it map be here, That the 
L 02d granted it at the beginning with this liberty, and the Loꝛd 
by that means might have the greater Fine upon the granting of 
the Copyboldz And this Copybold being by intendment alwayes 
in the hands of particular Tenants, it may be ſuppoſed that they 

lanted and nouriſht them, and therefoze ſhould bave the greater 
liberty to cut down and diſpoſe of them. But the Court held, That 
theſe reaſons will not maintain this cuſtome 3 Foz Leaſe foz life 02 
years, without impeachment of Maſte ought to be begun by Died 
and without Deed is not geod. And it is againſt the nature of the 
Eſtate of a Copyholder, that he ſhould do Aas in deſtruction of his 
Eſtate; therefaze cuſtomes which maintain them ſhall be allowa- 
ble, but not è converſo. And a pꝛeſibent was ſhewn to the Court, 
Hill. 45. Eliz. rot. 156. in the Com, Bench betwixt Powell and Pea- 
cock, where ſuch a cuſtome was pleaded in Treſpaſs and ad. 
judged, Jt was not god. And 1 my ſelf have ſn the repozt of a 
Cake, Hill. 6. ]ac. rot. 2613. betwirt Rowles and Maſters, upon a 
ſpecial Uerdict in an Ejectione firmz, which was adjudged Trin. 
10. Jac, where the tuſtome of Beauminſter was that a Coppholder 
faz life might nominate his Sutteſſoz, and ſo in perperuum, &c. 
That ſuch a Copybolder might cut down and ſell timber tries; All 
the Juſtices argued, That where ſuch a Copyholder hath the Jn- 
heritance, and where his ſuccelioz comes in by his nomination 
(whom by intendment he would not pꝛejudite) there ſuch a cuſtome 
might be god. But they all agreed, tuch a cuſtome foz a Copyhol- 
der fo2 life to tut down and ſell Trees,was not god 3 And they there 
cited the Caſe of Powell and Peacock to be ſo adjudged, and to be 
god Law. And co all the Court here held, That this cuſtome 
found is void and unreaſonable 3 Mhereupon it was adjudged foz 
the Plaintiff. Vide 14 Ed 3. Barr. 77. 21. Hen. 7. 40. 11. Hen. 7. 14. 


9 Hen. 4. Waſt. 59. 
Cong ham verſus King. Hill. 6. Car. rot. 114. 


2 ＋r Againſt the-Defendant as Allignte of an Aﬀignie, 


„koꝛ not repairing of an houſe let inter alia, The * 
takes 
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tatzes Ilſue upon the mean afſigniment of the Leaſe laid in the De⸗ 
claration. Akter verdi kaz the Plaintiff, Wright tok dibers ex⸗ 
ceptions to the Declaration in arreſt of Judgement, That the 
Plaintitf thews the Leaſe to be to J. S. and by him deviſed to J. D. 
and made J. N. his Executoz, and that he virtute legationis entred 
and alligned to W. S. and he entred and afſigned one houſe, parcell 
of the pzemifes, to the Defendant, who entred and made ſpoil 
in an Hall and Chamber, partell of the demiſed pzemiſes, &c. 
One Exception was, Betaule he ſhews that the Devil entred 
and was polieſſed virtute Legationis, and both not ſay, That the 
Exeruto? afſented, fed non allocatur: Foz being alledged, That 
he thereof was poſſeſſed virture Legarionis, and Jfſue being taken 
upon a collateral matter, it ſhall be intended that he entred with 
the allent of the Exetutoꝛ. Another exception was, Becauſe the 
bꝛeach was aſſigned in ſuch an houſe partell præmiſſorum, any 
doth not ſay prxmiſſorum pradimuioium, and to him alligned 5 fo2 in 
the Leaſe are divers things excepted, and it may be that this is 
partell of the things excepted, oz not partell of the pꝛemiles al- 
figned, ſed non allocatur: Foz premiſla ſhall be intended prædimiſſa & 
aſſignata, and ſhall not be extended to any Lands not dimiſſa. The 
next exception alledged was, That the Defendant is but Afſignix 
of parcelf of the things demiled; And then he is not chargeable 
with this Covenant, nomozethan the Afſignee of parcell ſhall be 
charged in debt fo2 the Rent; But the Action lies againſt the firſt 
Left, as it is held Cok. lib. 3. Walkers Caſe 3 ſed non allocatur: 
Fo2 this Cobenant is dfbidableand follows the Land, with which 
the Defendant, as Afligne, is chargeable by the Common Law, 
02 by the Statute of triceſimo ſecundo Henrici octavi; TUhereupon 
it was adjudged koꝛ the Plaintif, 


Feme Covert ſues in the ſpiritual Court (without her husband, 

as the may) foꝛ defamation; and ſentence fo2 her, and coſts 
alicfied. In Appeal of this Sentence to the Arches, The Defen- 
vant pleads there the releaſe of the Bro» as well foz the Sentence 
as fo2 the Coſts, whith was there diſallowed 3 whereupon be pꝛay⸗ 
ed & Probibition: Foz it was alledged, That as a Fene may ſue, 
lo the Baron map releaſe, and that being releaſed is to be guided ac- 
toꝛbing to the Common Law. But the Court conceived, That 
the releaſe- of the Bare cannot be a barr to this ſuit quoad re forma- 
tionem morum: Foz-the Feme- being ſcandalized, may ſue in the 
ſpiritual Court to be repàired therein; and the Court may ſentence 
the Defendant to a ſubmitſion o2 cozpozal ſatisfanion, which the 
Baron tannot releaſe, But foz the releaſe of the tolls, The Barc» 
may well do it; Whereupon Rule was given, Jf cauſe were not 
ſhewn at a dap, &c. That a Prohibition ſheuld be awarted to ſtay 
the ſuit quoad the Coſts, 


Sir 


Caroli Regis, in Banco Regis. 


Sir William Maſham verſus Bridges. 


Ction of the Caſe for words. Whereas he was a Juſtice of Peate 

of the County of Eſſex by vertue of the Rings Commiſſion foz 
the ſpace of ten years, That the Defendant ce firſt of January, 
ſexto Caroli, ſpake of him, being then Juſtice of Peace of the ſame 
County, Sir William Al aſbam is but an half eared Juſtice, he will hear 
but on one fide; After Uerdict upon Not guilty pleaded, and found 
fo2 the Plaintiff, it was moved by Jones in arreſt of Judgement, 
That he bath alledged he was Juſtice of Peace by vertue of the 
Kings Commiſſion foz ten years laſt paſt, which cannot be; foz the 
King bath not reigned lo many years 3 ſo it is impoſſible and con- 
trary in it ſelf: and without ſhewing, That the woꝛds were ſpoken 
of htin as of a Juſtice of Peace, the Action lies not. And of this opi⸗ 
nion was all the Court, That it it be not ſufficiently ſhewn he was 
a Juſtice of Peace at the time of ſpeaking the words, and ſo no 
ſcandall to him as Juſtice of Peace, the Action [yes not. But the 
whole Court conceived, Although the firſt woꝛds, ſhewing he is a 
Juſtice of Peace by the Kings Commiſſion, &c. were void and appa⸗ 
rently vitious (fo2 it is impoſſible ) And if he had reſted there, and 
there had bien no other ſhewing of his autbozity, the Action would 
not have lyen: yet when he ſhews that he ſpake of him, ſuch wozds 
Adtunc Jultite of the Peace (which is at the time of the ſpeaking 
of the wozds) that ſufficeth 3 And what was alledged befoze is but 
ſurpluſage and vitious, And foz the wozds they held, That they 
were ſcandalous (being ſpoken of a Juſtice of Peace 3 ) Where- 
upon it was adjudged foz the Plaintiff, 


Sankill verſus Stocker, 


Ction for words. After Uerdict fo2 the Plaintiff, it was mo⸗ 

ved in Arreſt of Judgement, That here is a Miſ-triall, not aided 
by any Statute 3 Fo2 upon the Venire facias there were but twenty 
thꝛie Juroꝛs returned, where there ought to have been twenty four; 
And the Tryal was made by ten of the pzincipal Panell, and two 
of the Tales de circumſtantibus, But Jones, Whitlock, and Hide 
chief-Jullice conceived, That, the Cryal being made, the non retur- 
ner of the twenty fourth is but a miſreturn of the Sheriff, which is 
aided by the Statute of decimo octavo Elizaberhz, Ind fo2 this 
was the Caſe in Cok. lib. 5. fol. 37. betwirt Tyrrill and Gardiner 
cited, whereupon the Venire twenty thze were returned, and the 
Tryal was by twelve of them; That was ged, and ayded by the 


Statute, But againſt that twas urged by Maynard (and ! 2 
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ſelf was of that opinion; That where the tryal is by twelve of the 
pzincipal, Jt is god. But if there were not twelve of the pzincipal 
\wozn, It ſhall not be god, And fo2 this purpoſe was cited the 
caſe in anno viceſimo Jacobi, betwixt Calthorp and News; where 
in like manner, a Tryal was by ten ofthe pꝛintipal and two of the 
Tales, and it was adjudged a miſ-tryal 3 whereupon it was ad- 
journed. But afterwards upon conference with the Juſtices of 
both Serjeants Jnns, the greater part of them conceived, Jt was 
but a mif-return, and aided by the Statutes of decimo octavo Eli- 
zabethæ, & viceſimo primo Jacobi: And although the Tryal was by 
two of the Tales, it is not material to the parties, noꝛ pꝛejudicial tg 
any of them, but only to the Jurozs, who loſe their Jf\ues 3 And it 
being but a Miſretourn by the Sheriff, was aided by the Statutes 3 
Whereupon it was adjudged foꝛ the Plaintiff, 
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chief Juſtice of the Kings Bench, being a grave, religious, diſcreet 

man, and of great learning and piety, dyed at his houſe in the 
County of South-hampton; And Sir Thomas Richardſon chief Juſtice of 
the Common Bench, was made chief Juſtice of che Kings Bench, and 
ſworn the 24. of Ofober, He came to the ſaid Bench attended with 
divers of the Serjeants : And being in the Court (after a ſpeech by the 
Lord Keeper, ſignifying the Kings pleaſure, and his anſwering thorely 
thereto) he was (worn, and his Patent read; which was a Weit under 
the great Seal, directed unto him by the name of Thomas Richardſon, chief 
Taſtice of the common Bench, That the King had appointed him to be chief 
Juſtice of the Pleas, before bimſelf to be held, and commanded him to 
attend the ſaid Office; which being read, he took his place in the Court: 
And the ſame day Sir Robert Heath was (worn Serjeant in Chancery. 
And upon the 25. of 0obey, being Tueſday, came in his party-coloured 
Robes to the Common Bench and performed his ceremonies as Serjeant 3 
and the ſame day kept his Feaſt at Serjeants Inn in Chancery- Lane, and 
gave Rings to every of the Judges, quorum Inſcriptis fuit, Lex Regis, vis 
Legis. And afterwards upon the 27. of October, being Thurſday, he was 
ſworn chief Juſtice of the Commoa Bench, And the next day after 
William Noy, one of the Readers of Lincolns Inn, was made the Kings 


Atturney General. 


I: this Vacation, viz, 25. Auguſt Anne 1631. Sir Nicholas Hide, 


Smith verſus Norffolk. 


Ebr, As Adminiſtratrix to Smith her husband, fa? tw3 and 
| twenty pound due upon a Leaſe foꝛ years, made by te In⸗ 
teſtate, foꝛ a Quarters rent due in the time of rye Inteſtate, and 
two Muarters rent afrer his death; The Leaſe being made 592 
one and twenty years by the Inteſtate, out of a Leaſe to2 years, 
whereof he was poſſeted, both of them having continuance. faz 
divers years yet to come, And rhe Action was brought in the 
Detinet only: {nd after verdig fo? t): Dlaintick, Noy and Ger- 
min moved in arreſt of? Judge e nent, Chat the Detharation was 
not good, Becauſe foꝛ the two laſt Quarters of Rent, due afrer rye 
death of the Inteſtate, the Action ought to have ben in the. Debet 
& Detinet : And foꝛ that, they relyed upon Hargraves Cafe, Coke 5. 
ſol. 31. But Jones, Whitlock, and my lelf held, That the Acton 
was well bzought in the Detinet : the Having the intereſt on- 
ly as Adminiftratrir 3 And that Hargraves Cate tcpated, is nat 
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Law: And Jones ſaid, he knew it to be reverſed in point of judge⸗ 
ment foꝛ this cauſe 3 Uhereupon Rule was given, That Judge⸗ 
ment ſhould be entred foꝛ the Plaintiff, unleſs other cauſe was 
lhewn, &c. 


Tavernor verſus Skingle. 


Ebr. Upon an Obligation of one Hundzed pounds condt- 

tioned to perfozm the Award of J. S. and J. D. ſo as they 
made their Award befoze the tenth of Pnober following, under their 
hands and ſeals, and if they did not agree, then to ſtand to the um- 
pirage of J. N. ſo as he made it in waiting under his hand and ſeal 
befoze the twentieth of Ocober following. The Defendant plea- 
ded, That the ſaid J. S. and J. D. did not make any Award befoze 
the tenth of October, noꝛ J. N. the Umpire, befoze the twentieth of 
October, &c. The Plaintiff replyes, True it is, That J. S. and 
J. D. did not agrir, noz make any arbitriment befoze the tenth of 
October; but that J. N. the Umpire did make an Award befoze the 
twentieth of October, under his hand andſeal, and ſhews it; where: 
foze inter alia, the Defendant was to pay to the Plaintiff thirty 
pounds upon ſuch a day, at the houſe of William Sutton in Chelmi- 
ford, being the - of the Cock, andfoz the non payment of the ſaid 
thirty pounds, alledgeth the bzeach 3 And thereupon the Defendant 
demurrs: And Wright foz the Defendant moved, That this ſub- 
miſſion is void and intertain; foz it is, If they do not agree, and 
it doth not appear to what they ſhould agree, and an incertain ſub- 
miſſion is void, ſed non allocatur : Foz the wozds, If they do nor 
agree, habe the intendment, if they do not agri and make their ar- 
bitriment under their hands and ſeals befoze ſuch a day; foz other- 
wiſe it is quaſi no agreement within that conditton, Secondly 
be moved, That this arbitriment by the Umpire was void; foꝛ he 
appoints money to be paidat the houſe of a Stranger, wherein by 
intendment the Defendant hath no intereſt, noz can compell him 
that is owner of the houſe toſuffer money to be paid there; And an 
arbitriment ought not to appoint a thing to be done to a Stranger, 
02 by Stranger, ober whom the Defendant bath not power, noꝛ in 
a Strangers houſe, by which Aa the Defendant might be a Crel⸗ 
paſſer. See Coke lib. 5. fol. 77. 22.Hen.6.46, But all the Court 
agreed, That the arbitriment was god 3 Foz the appointment of 
the payment of the money at a Strangers houſe (eſpecially Leing 
by intenbment a common Inn) cannot be unreaſcnable, o2 ſhall 
make an unlawfull Ad 3 but by intendment the Plaintiff will 
p2ocure ſuch kindneſs, That the money may be pato there; and it 
the Stranger thall deny the payment to be there, it peradventure 
map be aged excuſe foꝛ the Detendant : But the arbitriment by it 
— — tacie, is god enough 3 Whereupon it was adjudged foz the 

aintitt. 
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Beamond verſus Long, quod vide ante fol, 208. 


W As now moved and argued by Maynard fo2 the Defendant 4 
and by Rolles fa2 the Plaintiff 3 And fo2 the Plaintiff he 
firſt argued, That although the husband ſhall not have a debt due to 
the Mike, after her death without recovery, yet ik they bzing debt 
and recover, and after the Mike die, the husband thall have that 
debt, quia tranſit in rem judicatam; and although the Baron here 
ſhould have erecution in the right of his wife as Adminiſtratrix, 
be could not have it to his own uſe, but to ſatisfie the Debts of 
the Inteſtate : And when they are ſatisfied, he is chargeable ober in 
Accompt to the next Adminiſtratoꝛ, oꝛ peradventure ſhall be charge- 
able foz that Debt as an Executor de ſon tort demeſn, And they ha- 
ving bien at the charge to recover that Debt, and Colts, and Dam- 
ages, awarded unto them 3 Jt is no reaſon the husband thoulo 
loſe them: And he cited one Preſts caſe in nono Jacobi, in the Com- 
mon-Bench, where an Adminiſt. durant. minor, ætate, recovered in 
Debt, That the Exetutoꝛ at his full age might habe Execution of 
that Debt: But all the Court (Hide chief Juſfice being dead, and 
none tn his place) conceived, That this Scire facias, lies not; Foz 
the firſt Action was bꝛought by the Bren and Feme Adminiſtratrix, 
which is in anothers right 3 And the recovery being thereupon, is 
in right of the Inteſtate; And the Feme being dead, the Ben cannot 
claim that Debt; Foz he not being Adminiſtrato2 hath not any 
intereſt therein: Foz the Adminiſtratrix being dead, the Suit is 
meerly determined, and cannot be revived by any, but by him who 
comes in, in that right, and lo doth not the husband; And it differs 
not from the Caſe of viceſimo octavo Henrici octavi, cited in Cok. 
lib. 5. Brudnells Caſe, where an Exetutoꝛ recovers Debt and dies 
Inteſtate; The Adminiſtratoz cannot have a Scire facias, becauſe 
be is not pꝛivy to that Judgement, and he claims not peramornt 
the Judgement, And they doubted of the Caſe cited nono Jacobi: 
But it is clier if Adminiſtration be committed, becauſe no will is 
extant, and the Adminiſtratoꝛ recovers in Debt, and after the 
Mill is pꝛobed wherein there is an Executoz, ſuch an Erecutoz 
ſhall never have a Scire facias upon that Judgement, And al⸗ 
though it was objected, That the Judgement is fo2 Coſts and 
Damages, which belong to the Bare», although the ſaid Debt 
did not belong unto him 3 And therefoze the Scire facias ſhould be 
maintained fo2 the Damages: Bet the Court held, That the Scire 
facias, Co have execution of the Judgement, koꝛ the Debt, and alſo 
foz the Damages, is not maintainable, And whether he might 
maintain a Scire facias fo: the Damages and Colts, They would 
not deliver any opinion. Bet it appears decimo nono Edvardi 
quarti, If one retobers in a reall Action Land, and Damages, and 
dies befoze Execution, The peir thall have a Scire facias ta have 
Execution fo the Land, and rhe E Pry to2 the Damages. 1 
Ff 2 02 


— - 


228 Termino Michaelis, anno ſeptimo 


fo2 the pꝛintipal caſe, they all held, That the Scire facias lies not 
as it is bꝛought, And gabe Judgement foꝛ the Dekendant. And this 
Caſe being moved at the Table at Serjeants Inn to the chief 
Baron and other Barons, and to Juſtice Harvie, They all agreed 
in the ſame opinion. Vide poſtea 458. 


Reynell verſ#s Champernoon. 


18 Foz taking and cutting of his Nets and Dares, 
The Defendant juſtifies 3 Foz that he was ſeiſed in Fee ofa 
ſeveral Piſcarie : And that the Defendant, with divers others, in- 
dea voured with their Dares to row upon his water, and with the 
Mets to catch his Fiſh : And foz the ſafeguard of his fiſhing, be 
took and cut the Nets and Dares, &c. Thereupon the Plaintiff 
demurrs. Jt was moved by Bulſtred Whitlock, That this Plea 
is not god: Foꝛ he cannot by ſuch colour cut the Nets and Oares. 
And ot this opinion was all the Court, fo2 the reaſon ſupra : But 
he might have taken the Mets and Dares and detained them as 
damage feſante, to {top their further fiſhing. Mhereupon it was 
adjudged foz the Plaintiff, 


Tyler verſus Wall, 
Reſpaſs of Aſſault, Battery and Impriſonment. Ultimo die 


Octobris, ſexto Caroli, apud M ithering, and * him to 


Tyverton, and detaining him in pꝛiſon foz two dayes he De⸗ 
fendant juſtifies, Betauſe decimo tertio Auguſti, ſexto Caroli, A 
Writ of Supplicavit, de bono geſtu, i(ſued out of Chancerp 3 And 
bya warrant from the Sheriff to the Defendant, being his Bapyliff, 
be arreſted the Plaintiff the twenty firſt of September, and detain⸗ 
ed him two da yes, andcarryed him to Tyverton, and delivered him 
to the Sheriff, which is the ſame Arreſt, Detention, and Impꝛi⸗ 
ſonment, & c. The Plaintiff replyes and confeſſeth the Writ, 
Warrant and Arreſt, the twenty firſt of September, and Jmpzt- 
ſonment foz two dayes, as the Defendant hath alledged. But 
thews, That he afterward found ſureties befoze the Sheriff accozd- 
ing to the Writ, and was diſcharged. And that the Defendant 
Poſtea, videlicet, prædicto primo Octobris, ſexto Caroli, Aſſaulted 
and Impꝛiſoned him, de ſor tort demeſ». Et hoc, &c. And upon this, 
The Defendant demurrs. And now Hutchings fo: the Plaintiff, 
moved, That the Plea in Barr was not good, Becauſe he doth not 
anſwer the time in the Declaration, videlicer, ultimo Octobris, nei⸗ 
ther by Anl wer noꝛ by Travers. But Grimſton faz the Defendant, 
argued, That the juſtification being of an Act in the lame County, 
and juftifping all the time in the Declaration, although it doth not 
agree with it in the day, but concludes Quæ eſt eadem Tranſgreſſio, 
&c. is god enough, The day not being materiall. And all the 
Court was of theſame opinion; andaiſo conceived, Tyat 5 Re- 

1 plicatien 
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plicarton was not gcod, varying from the day in his Detlaration, 
and is a departure therefrom 3 Mherefoze, &c. 


Hugbs, Adminiſtrator of J. D. verſus Harrys. 


Ccompt. Againſt the Defendant : Foz that he occupied, as 
Gardtan of J. D. foz nine years, (ſuch Lands which were 
grantedto W. D. father of J. D. and his heirs, by Copy of Court 
roll. renendum ſecundum conſuetudinem Manerii of O. who entred 


and dyed ſeiſed thereof, which deſcended to the laid J. D. and the 


7. 


Defendant received the pzofits as Gardian 3 and afterwards J. D. 


dyed, and the Plaintiff, as Adminiſtratoꝛ unto him, bzings the 
Action. The Defendaut pleads, That he did not receive the p20- 
fits as Gardian 3 and iſſue thereupon, and found fo2 the Plaintiff, 
And now Grimſton moved in arreſt of Judgement, Firſt, That the 
Declaration is not good, Becauſe he doth not recite the Statute of 
Marlbridge, artozding to the uſual courſe in ſuch Declarations 3 
ſed non allocatur : Foz being a general Law, it nds not to be re 
tited; Alſo that Statute doth not give the Action, but is only in 
affirmance of the Common Law, as Coke Litc. 89. is. Secondly, 
Jt doth not appear that they were Freehold Lands, but may be 
Copyhold : Then againſt ſuch a perſon which occupies a Copy- 
bold, accompt lies not 3 ſed non allocatur: Fozalthough it be men- 
tioned, That the Land is granted by Copy, it is not ſaid, Tenen- 
dum ad voluntatem Domini; (a it may be well intended a Frir hold: 
And in Wales there be many Frieholds granted by Copy and by 
Veirg. {nd foꝛ the Plea, which was, That he did not receive as 
Gardian. And being found againſt him, it ſhall be intended lawfull 
Gaͤrdian; Mhereupon it was adjudged fo? the Plaintiff. 


Ction for theſe words, of an Atturney ; Thou art a Knave, and 
ſtirreſt up Suits betwixt parties; and ſtirtedſt up a Suit betwixt 
ſuch parties to their undoing z and it is great pitty ſuch perſons ſhould 


go unhanged. Adjudged fo the Plaintiff, That the Aq ion lies. 
Hollingſheads Caſe. 


Ollingſhead pꝛapes a Prohibition to ſtay a ſuit in the ſpiri⸗ 

tual Court foz Defamation, foz ſpeaking theſe woꝛds: Thou 
art a Bawd, and 1 will prove thee a Bawd. And betauſe theſe are 
wozds pꝛoperly determinable in the ſpiritual Court, and foz which 
no Action lies at the Common Law, a Prohibition was denyed, 
But ſoꝛ ſaping, Thou keepeſt an houſe of Bawdry, This being mat- 
ter determinable at the Common Law by Endiament, ſuit ſhall 
nat be in the ſpiritual Court. Vide 27. H. 8. & Coke lib. 4 fol. 20. 


Sanders 


10. 


11. 
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Sanders verſus Corniſh. Trin. 5, Car. rot. 240. 


Reſpaſs. Ok his Cloſe bzeaking at Weſtbrook. Upon Not 
Guilty pleaded a ſpecial verdia was found, That Simon 
Sanders was poſſefſed of a Leaſe fo: one hundzed and theeſcoze 
years of the Land inqueliion 3nd by his Mill in waiting, reciting 
that he had ſuch a Leaſe, deviſeth, That his B2other Chriſtopber 
Sanders (ſhould habe the uſe and occupation thereof, and ſhould take 
the p2ofits of it during his life; And after his death, The uſe and 
occupation ſhould remain to the Wife of Chriſtopher during her 
Widowhoed 3 And after her Midowheod, The uſe, occupation, and 
pꝛofits of the Pꝛemiſes, to be and remain unto the eldeſt ſon ok 
the laid Chriſtopher, which he ſhall happen to have during his like; 
And after, ſuch ſon dying without heir Male, to any other ſon 
which the laid Chriſtopher (hall happen to have, one afrer another 
in foꝛm atozeſaid. And if the laid Chriſtopher happen to dye with⸗ 
out heir male of his body, And for that I have a purpoſe to have the 
ſame Leaſe kept in my name, My Will and meaning is, That the uſe 
and profits and occupation ſhall remain and be unto Simon Sanders, 
Gc. in the ſame manner as befoze, &c. And ſo to dibers others in 
the ſame woꝛds: And makes the ſaid Chriſtopher and Simon San- 
ders his Executozs, and dies polſefſed : And that the ſaid Exe- 
cuto?s pꝛobed the Mill and afſented to the ſaid Legacy : That 
Chriſtopher entred, and dyed without Jflue, and made the ſaid 
Simon his Executo2 5 which Simon entred, and had Jfſue John, and 
the jPlainti his eldeſt ſon, and after made John his ſon Exetu⸗ 
to2, and dyed3 and John pꝛobed the Mill and entred, and made the 
Defendant his Exetutoꝛ and dyed: And that the Plaintifentred, 
and the Defendant o»ſfed him: And if, &c. The queſtion was, 
Whether this deviſe of a term in this manner be god to go in 
remainder ? And if ſuch Remainders, the one after the other, 
and limitation of the Deviſe of a Leaſe, may be god? And all the 
Court inclined, in opinion, That the Device of a term in this man- 
ner to make a perpetuity, cannot be god: Foz to limit a poſſibt- 
lity after a pollihility, and to limit the remainder of a term after a 
w_ without ifſue, ſtands not with Law, But the Court would 


Jenkins verſus Young. Paſch, 6. Car. rot. 5 3. 


Rror of a Judgement, in the County of Flints. The Erroz was 

alligned in the matter in Law. The Caſe being adjudged, upon 
a ſpecial Uerdic in an Ejectione firmæ, was, That triceſimo tertio 
Elizabethæ, one Meredith gabe that Land to Edward Randall and his 
wife, Habendum to the (aid Baron and Feme, to the uſe of them and 
the heirs of their two bodies 3 And fo? default of ſuch tue, To the 
uſe of Edward Morgan anbhis heirs, And whether the Baron and 
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teme have an eſtate Taple, oz but fo2 their lives, was the queſtion: 
And it was there adjudged foꝛ the then Plaintiff, That it was an 
eſtate Tayl : Andnowargued by Lietlecon, That it was Erro23 Foz 
be alledged, Thatthe Eſtate, out of which the uſe ſhould riſe, was 
but fo2 their lives; and the uſe cannot make the eftate larger than 
the limitations : As 3. Eliz. Dyer 186. where Land was given to 
two fo2 their lives, To the uſe of anather foz his life; Jfthe Lefſes 
dye, the uſe to him to whom it is limited, is determined. But jones, 
Whitlock, and my ſelf, upon the firſt motion, conceived, That there 
is difference where an Eſtate is limited to one, and the uſe to a 
Stranger, there the uſe ſhall not be moze than the Eſtate out of 
which it is derived 3 But not when the limitation is to two, Ha- 
bendum to them, to the uſe of the Heirs of their bodies, This is no 
limitation of the uſe, noꝛ is the uſe to be executed by the Statute 
But it is a limitation of the Eſtate to them and the heirs of their 
bodies 3 and they are in by courſe of Common Law. And co it hall 
be taken as a limitation to them and the heirs of their bodies, re⸗ 
mainder to the other and the heirs of the other, That the Died may 
be conſtrued accozding to the intent of him that made it. And Jones 
ſaid, That he had known this to be fa adjudged in Wales befoze 
this time Mhereupon the Court would further adviſe, Er Adjur- 
natur. : 


The King verſus Maynard. 


Nformation. Fo2 ingroſſing one hundred Buſhels of Salt, to fell 

again, contrary to the fozm of the Statute of quinto Edyardi 
ſexti, cap. decimo quatto. Upon the Declaration it was demur⸗ 
red: And argued by Noy and Maſon, That this Jnfozmation is 
not maintainable 3 Firſt, Becauſe Ingroſſing is no offence in it ſelf, 
noꝛ Foreſtalling and Regrating were not in themſelves offences pu⸗ 
nithable befoze the Stature 3 N92 is ingrolling in it ſelf uniawfull, 
bur by coniequence, 02 by reaſon of tye things bought and made 
dearer, which ought tobe ſhewn in the Endictment oz Inkoꝛmation. 
Secondly, Becauſe it is not any viaual within the wozds oz in⸗ 
tent of the Statute 3 Foz it is not Uicual, but only Condimentum, 
and fo2 pꝛeſervation of Uiaual ; And he cited a Recozd Palc. 18. 
Eliz. adjudged , That buying of Barley and converting it into 
Malt, and ſelling it, was no offence puniſhable in a Pajoꝛ, who 
fold it; noꝛ made him to be a Uicualler (the Majoꝛ being pꝛohibi⸗ 
ted to ſell Uiauals:) And viceſimo Jacobi, adjudged likewiſe, 
That ÞÞopps were not Uicuals within the Statute : And Paſc. 
15. Jacob. rot. 36, adjudged, That buying of Apples to (ell again 
was not within the Statute of quinto Edvardi ſexti: And where 
it is mentioned 13. Eliz. cap 25. That the Statute of quinto Ed- 
vardi ſexti doth not extend to buying of Oyles, Wine, and other 
Merchandiſe, except Fiſh and Salt 3 it is to be intended that was 


not in the point of Jngrofſing, but fo2 Fozeſtalling and W 
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which is pꝛohtbited. And it would be a great inconvenience, if Salt 
ſhould he within the Law to be victuals, to Le pꝛohibited to be in⸗ 
grofſed 3fo2 then it ſhould extend to thoſe that carry Salt in Mains 
to be ſold, And would infozce every one to buy Salt by the buthel oz 
peck at Ships, 02 Salt pits, which the Law never intended, But the 
Law intends thoſe things, which are ſold in great quantity, uſually 
at every Market in every County, as Coꝛn, Cattle,Butter,Cheeſe, 
&c. But if any ingroſs all the Salt with an intent to ſell it at 
his own pꝛite, and at unreaſonable p2iſes, he may be thereofendigey 
as fo2 an offence at the Common Law, and ik it be found, he is 
finable, as appears by a Retozd, Paſc. 43. Ed. 3. rot. 19. ſhewn in 
Court; Mhercupon it was adjourned, 


Reſpaſs. By a Plaintiff being a Feme ſole, The parties 
being at illue and tryed by Niſi prius, and Uerdic fo2 the 
Plaintiff, and damages and colts, The Defendant, al jour in 
Zanco, pleads, That after the Uervict, and beſoze the day, the Plain⸗ 
tiff took to husband one J. S. And lhe being marryed demanded 
Judgement, &c. And thereupon it was moved by Rolles, That 
this being a Plea ariſing after the Uerdic, and befoze the day in 
Banco, cannot be pleaded, but pzayed to have it diſallowed, and 
that the ſhould have Judgement; Foz the Defendant bath no day 
to plead it, And of this opinion was the chief Juſtice and my ſelf, 
cæteris abſentibus 3 Mhereupon Rule was giben, That this Plea 
ſhould be «ed, And the Plaintiff ſhould have Judgement unleſs 
other matter ſhould be ſhewn, &c. Vide 4. H. 4. 3. 21. H. 6. 10. 
21. H. 7. 33. 5. H. 7. 40. 


The King and Barnes verſus Hill and Windſore. 


Nformation. Upon the Statute triceſimo ſecundo Henrici 
oCtavi : Foꝛ buping of Titles of one who had not bien in pol⸗ 
ſeſſion foꝛ one year, noꝛ had any Neverſion o2 Remainder, After 
Uecrdict upon Not guilty pleaded, and found foz the Plaintiff, it 
was moved in arreſt o Judgement: Firſt, Becauſe be recites the 
Statute ok triceſimo ſecundo, and mil:-recites it in the date and in 
the tontinuante; Foꝛ he recites it to be at a Parliament lactoar, 
duodecimo Aprilis, and continued uſque viceſimo quinto Martii 
following, which is a miſpriſion in both: Foz although the ſecond 
Sellion of the ſaid Parliament began the twelkth of Apzil, yer 
the Parliament began the twenty eighth of Apꝛil trice ſimo Henrici 
oQavi, andthe letond Seffion began the twelkth of Apꝛil triceſimo 
primo Henrici octavi; And the continvance by prorogation, was not 
untill the twenty fifth ok March, but untill vicefimo quinto Maii 
& ab inde uſque ſulii, and then diſſolved 3 TAhercfoze fo2 this miſ- 
priſion, although it be a general Act, and recited where it nteds not 
to be recited, pet that m ſrecicall makes it ill, Vide Plow, 78, 
But Rolles foz the Plaintiff ſaid, That although the Statute is 
milrecited, 
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miſretited, yet it is not material; Foz he doth not alledge, That it 
is an offence àgainſt the Statute afozeſatrd, fo? then he had tyed it 
to the Statute recited: But it is alledged, That he bought pze- 
tenved Rights, contra formam Statuti in hujuſmodi caſu editi prout. 
But the Kecozd being viewed, it was, That the Defendant Sta- 
tutum prædictum minime curans, and relyed upon the Statute re⸗ 
tited; And there is no ſuch Statute, &c. The ſecond exception 
was, becauſe it is alledged, That the Defendant Hill, not being 
ſeiſed of ſuch Tenements, nb2 having a Remainder oz Reberſion 
therein, conveyed and granted triceſimo primo Octobris, quarto 
Caroli, thoſe Tenements by way of maintenance and Champarty 
ta the ſaid Windfore 3 and foꝛ confirmation of the ſaid conbeyance, 
The (aid Il and Suſan h1s wife, by fine, Hillary quarto Carol, 
granted the laid Tenements to Windſore, and doth not averr in 
facto, Chat it is à pzetended Right, &c. as he ought to do; Fox 
that is the point of the Acton. The third exception, Becauſc the 
value of the Land at the time of the Fine was 800 l. And he both 
not ſhew what was the value ofthe Land at the time of the bargain 
of thoſe Tenements: And it may be, they were of better value at 
the time of the fine, than at the time of the grant, And the grant of 
them is the offence, The fourth exception, Becauſe the Uerdict 
finds Hill and his wife guilty, and the wife was not party to'the 
ſuit 3 Wberefoze, &c, And the whole Court conceived, That theſe 
defaults in the Infoꝛmation made it ill, and that the Uerdict was 
ill. But they would adviſe thereupon; 


Mathews verſus Whetton, Hill, 4. Car. rot. 496; 


Reſpaſs. Upon a ſpecial Uerdic, the taſe was, A Feme Co- 
pyholder foz life, takes Baron. The Baron makes a Leaſe to 
one viceſimo quinto Martii, tertio Caroli, by Indenture fo2 a 
year, And by another Jndenture dated the ſame vay and year, 
makes a ſecond Leaſe to the ſame party, fo2 a year, ta tommente 
viceſimo ſeptimo Marti, afrer the end of the ſaid firſt Leaſe 3 And 


bya third Indenture bearing date the lame day and year, makes a, 
Leaſe to him foꝛ a year, to begin the twenty ninth of March, next 


enſuing the end of the ſecond Leaſe 3 and ſo betwixt each Leaſe 
two dayes, betwirt the beginning of the new Leaſe and the end of 
the fozmer. And after the S (urrenders his Copybold to the 
Lozd, who enters and lets to another fo2 fozty years. And after, 
during the ſecond Leaſe, the firſt Lefſe enters, and the Loꝛds 
Letfſer at- him; And if the Entry of the Loꝛds Lelſee be lawfull, 
&c. They pꝛay the diſcretion of the Court, &c. And now Rolles 
argued foꝛ the Plaintiff, The firſt queſtion he made, was, Uhether 
the firſt Leaſe be a foꝛfeiture? And be argued, That it ſhould not 
be a fozfeiture 3 Fo2 by the Law of rhe Land, every Copyholder 
may make a Leaſe fo2 a year without foꝛfeiture; and here is but a 


Leaſe fo2 one year: And although it may be objenev, It is a deviſe 
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d avoid a fopfeiture, and Covine & fraud, which the Law will nor 


fabouꝛ: Bet he (aid, Fraud and pzactice ſhall not be intended, unleſs 
tt be found, The ſecond queſtion, Admitting it be a fozfeiture, yer 
the Lozd taking a ſurrender and not entring foz the fozfetture, but 
making a Leaſe foꝛ pears, his Leſſee ſhall not enter foz the foꝛfeiture: 
Fo2 the Lefſie cannot, when the Loꝛd allows thereof. But Grim- 
ſton foꝛ the Defendant argued, That it is a fozfeiture ; Foz the 
th: Leaſes being all made at one time, ſhall be intended one intire 
contract, and not warranted by the cuſtome, But is fraud and 
pzactice apparent to depzibe the Loꝛd of his foꝛfeiture, And this c- 
vine nieds not to be found, As a Leaſe foꝛ thzee bundzed years is Mort. 
main, And a Joyntreſs within the Statute of undecimo Henrici 
ſeptimi, makes a Leaſe by fine fo2 five hundzed years; This is a fo- 
feiture as well as an Altenation of the Freehold of the Land 3 Foz 
it is an equal miſchief, And denyed, That a Copyholder may make 
a Leaſe foz a year by the Law of the Land, and the general Cuſtome 
of the Realm; Foz be ought to have a ſpecial Cuſtome, otherwiſe 
it is not good, unleſs it be foz the Tryal of a Title, which bath ben 
allowed, Becaule it is fo reduting a Right, and foꝛ the Loꝛds bene- 
fit, To the ſecond he ſaid; Admitting it is a fozfeiture, yet the 
Loꝛds acceptance of the ſurrender, not knowing of the fozfeiture, 
is no diſpenſation therewith, and conſequently that the Lozds 
Lefſe bath a god Eſtate and Right in him, foꝛ which his entry is 
lawfull. And Jones, Whitlock, and my ſelf, were of that opinion 3 
Mhereupon a Rule was given upon the firſt argument, That 
Judgement ſhould be entred foz the Defendant, unleſs othcr cauſe 
was ſhewn, And another dap being moved again, Ricbardſon 
chief Juftice being then pzeſent, although be doubted at the firſt, 
0 the ſecondpoint, Jt was adjudgedby his conſent foz the De- 
endant. 


Hollyday verſus Oxenbridge. 


at London, &c. The Defendant pleaded, quoad the 
wounding Not guilty, quoad re ſiduum of the Treſpaſs he pleaded, 
That din ante tempus quo, &c. The Plaintiff, apud Bedington 
in Comitatu Surrey, communiter uſus fuit an ill Trade called 
cheating at play of divers the Rings Subjects with falſe Dice, and 
defrauding them of their money; And foz the uſing of his ſaid ill 
Trade, wandzing up and down the Countrey, to find out perſons 
inexpert at playing at ſuch games, to deteibe them cf their money. 
And in his uch wandzing the Country, to ſuch intents, cempore 
quo, &c. tame to the houſe of Sir Nicholas Carew at Bedington 
afozeſaid, to find any whom he might by playing with falſe Dice 
deſpoyle of bis money: Where finding the Defendant and one Wil- 
liam Arnold in ſuch play unerpert, deſired them to play with him 


in the ſaid houſe 3 Whereupon the Detendant, and the laid by ry 
rno 


1 of Aſſault, Battery, Wounding, and Evill intreating, 
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Arncld not ſu petting any hurt oz deceit, p:#difto tempore quo, &c. 
play'd with rhe Plaintiff in the (aid houſe of Sir Nicholas Carew 
at Dice koꝛ money, (the (aid Sir Nicholas being in the houſe, anda 

Juſtice of Peate of the ſaid County) And the ſaid Plaintiff playing 

with the Defendant and the ſaid William Arnold with falſe Dice, 

ſubtilly conveyed by the Plaintitf( dibers lumms of the Defendants 
money, falſo & fraudulenter depredatis) would pꝛeſently have departed 

from the houſe and ſought to eſcape : But the Defendant knowing 

certainly, That he was deceibed by the laid falſe Art of cheating 
with falſe Dice, prædicto tempore quo, &c. Molliter manus impo- 
ſuit upon the Plaintift to bzing him befoze the ſaid Sir Nicholas 
to be examined concerning the laid offence : And he examining and 
finding him upon bis examination various and uncertain in his 
anſwer, bound him by 1ecogniſance ta appear at the next Sefiions 
fo the Peace of the County of Surrey; at which Sellions he ay- 
pearing, was endicted and conviceed of the ſaid ocfente, which laid, 
impoſing of his hands and bzinging him befoze Sir Nicholas Ca- 
rew, ex cauſa prædicta fuit refiduum tranſgreſſion s pradicte 3 And 
Travers the Treſpaſs in London oz elſewhere, except at the ſaid 
houſe of Sir Nicholas Carew. Upon this Plea the Plaintiff 
demurred, And now Germia foz the-Plaintiff moved, That the 
Plea was not god 3 Foz one cannot without an Officer foz any 
cauſe, and that upon his own Cuſpicton only, arreſt oꝛ ſtay any per- 
ſon unleſs in Felony, eſpecially in his own caſe 3 Mherefoze, &c. 
But all the Court (the chief Juſtice being abſent) held the Plea 
to be god: Fo2 it is ſhewn, That he was a common cheater, and 
that he cozened with falſe Dice, and therefoze the Defendant led 
him to a Juſtice of Peace, being in the lame houſe : And it appears 
by the Plea, That there was good cauſe of ſta ying him; Foz he is 
afterward endicted andconvicted of that offence 3 And it is pro bono 
publico, to ſtay ſuch offenders: And the cauſe ot the ſaid Arreſting, 
Staying, and bꝛinging him befoze a Juſtice of Peace, being by de⸗ 
murrer confeſſed to be true, They held it to be a god Plea 3 And 
that the Plaintiff had no cauſe of demurrer 3 Mhereupon, Rule was 
given to have Judgement entred fo? the Defendant, &c. 


Lakins verſas Sir John Lamb and Holt. 


Uare Impedit. Of the Church of Segrave in the County cf 
Northampton. The Plaintitf intitles himſelf by grant of the 

next avoidance, Sir John Lamb pleats to the Idue Non conceſſit, 
as the Plaintiff Counts; And iuue being juyned, it was tryed by 
Niſi prius. Holt the other Decendant pleads a Plea, whereupon 
it was demurred: And the Uerdic being founy fo2 the Plaintiff 
in Summer Alſiſe, and the Poſtea being returned at Octabis Mi- 
chaelis, the entry was, Curia adverſare vult of the Judgement upon 
the Uerdic and Demurrer: And day was given unto the Plain- 
tiff and Holt, uſque Octabis Hillarii ; and then Judgement was gi- 
Gg 2 ven 
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ven fo2 the Plaintiff, as well upon the Uerdic as upon the Demur⸗ 
rer. And becauſe no day was giben to Sir John Lamb, again} 
whom the Uerdic is found, it was by z. Grimſton aſſigned fo: 
erro2 : Foz that the Judgement not being given the lame Term 
in which the Poſtea was returned, but at another Term, day ought 
to have been given to all the parties, and therefoꝛe it is a Diſconti- 
nuance; and Diſcontinuances after Verdicts, are not aided, But all the 
Court held, Jt was not any diſcontinuance : Foz the Uerdic being 
found aginſt Sir John Lamb, he is out of the Court, And no day 
ſhall be given to a Defendant againſt whom a Verdict is found : oO 
he hath no day in Court to plead any thing. But in this caſe dap 
is only to be giben to the party who is to plead to the Demurrer, 
And divers pꝛeſidents were ſhewn here in the old and new book of 
Entries, where the entry is only in ſuch manner; wherefo2e it was 
held no Erroꝛ. Afterwards Judgement was affirmed, 


Mot and Alice his Wife verſus Butler. Trin. 7. Car, rot. 5. 


Ction for words. Mhereas there was tommunitation be⸗ 

twirt the Defendant and J. S. of one Sibill Goodwin and of 
Alice the Plaintiff, That the Defendant ſpake theſe woꝛds of the 
ſaid Sibill and the ſaid Alice: Sibill Goodwin (innuendo the ſaid 
Sibill Goodwin) bath ſtoln away ſach Goods (mentioning what they 
were 3) Andſhe (innuendo the Plaintiff) was privy and conſenting 
thereunto. After Uerdict, upon Not guilty, and found foꝛ the Plain⸗ 
tiff, it was moved in arrelt of Judgement, That the communica- 
tion being of two, and not ſpecially of Alice, But ſhe, innuendo the 
Plaintiff, there cannot be any reference to the Plaintiff; So the 
wo2ds do not appear to be ſpoken of her 3 and the innuendo will 
not help: And cited foꝛ that Co. 4. fol. Roberts Caſe, But the 
Court held, Jt was certainly. and ſufficiently alledged : Foz the 
woꝛds are to be referred ſingula fingulis. And when it is laid Sibill 
Goodwin ſtole ſuch Goods, and ſhe (innuendo the Plaintiff ) was 
privy and conſenting, &c. this woꝛd ( ſhe.) cannot be referred to 
Sibill, but to the Plaintiff, And fo2 the woꝛds, That ſhe was privy 
and conſenting to the ſtealing ot the Goods, there is god cauſe of 
Action: Foz lhe accuſeth her to be Atcelloꝛp; Whereupon it was 
adjudged foz the Plaintiff, 


Jaxon werſus Tanner. 


Ction for words. Foz that he (aid of the Plaintiff, being a 

Merchant, Thou art a Rogue and beggarly {ellow, and [ (hall 
prove thee a Bankrupt before the next Term: and foꝛ that he ſaid 
afterwards, upon the ſame day, to one Jobn Harris of the Plaintiff, 
Truſt him nor, for he will be thy undoing. The Defendant pleaded 
Not guilty ; and it was found foz the Plaintiff; and intire dama⸗ 
ges given by the Jury.Whereupon it was moved in arreſt of Judge- 
ment 
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ment by Ho born, That theſe wozds are alledged fo be at ſeveral 
times: And fo the wozds ſpoken the firſt time, the Action may 
[ye 3 but fo2 the woꝛds ſpoken afterwards, the Action lies not; and 


damages being intire, there can be no Judgement: Foz the Court 


ſhall intend, that damages were given as well fo2 the ſecond as fo? 
the firſt (peaking, when both ifſues are found fo2 the Pla intick. 
But foꝛ woꝛds ſpoken at one time, if damages be found, the Court 
ſhall intend they were given foz the woꝛds only with are actionable, 
and not foꝛ the other. But the Court conceived in this Ciſe, That 
the woꝛds ſpoken at the ſecond time are as well actionable as the 
woꝛds at the firſt, and aggravates the firſt wozds : Fo2 when he 
firſt called him a Bankrupt, and I will prove him a Bankrupr, &c. it 
lies to2 theſe woꝛds (but not faz the wozds Rogue 02 Begguly fel- 
low 3) And when afterwards he laid to another, Truſt him nor, for 
he will undo thze, they tend to the ſame ſenſe : Whereupan Judge- 
ment was giben foꝛ the Plaintiff, unleſs other matter were ihewn 
to the Court. And being another day moved again, Richardion, 
chief Jultice, concetved, there was not any difference betwixt theie 
wo2ds, I will prove thee a Bankrupt, and I (hall prove thee a Binkrupt 
by ſuch a time: Andhe held, That the Action well lies fo2 any of the 
ſaid woꝛds. 


Facy werſw Long, 


9 — A queſtion was moved, Whether Tythes ſhall 

be paid foꝛ the depaſturing of Sheep fed foz ones Family only, 
and not to be ſold ? Foz the Þzeſcription was, that he paid the tenth) 
pound of wol of all Sheep fold there and depaſtured. And May- 
nard mobed, That notwithſtanding the payment of the tenth 
flixce, be ſhould pay fo2 the Paſturage of his Shep eaten in his 
bouſe. But all the Court held, That Tyches ſhall not be paid for 
any Cattle eaten in the Family, no more than for Cattle reared for Pale 
or Plough : And a pꝛeſident was cited Hillary nono Jacobi, that ſo it 
was reſolved, 


Margaret Hinde verſus Epiſcopum Ceſtriæ. 


Rohibition. Becauſe the Defendant ſued in the Conſiſtoꝛy 

Court of Cheſter, befoze the Commiſſary there, faz a Mortu- 
ary, after the death of William Hinde, a Pꝛieſt of the ſaio Dioceſs, 
ſurmifing, That by Cuſtome there be ought to have fo: a £Boz- 
tuarp after the death of every Pꝛieſt dying within the laid Arch- 
deaconry of Cheſter, the beſt Poꝛſe 02 Mare, his Saddle, Bille, 
Spurrs, his beſt Gown oꝛ Cloak; his beſt pat, his belt upper Gar- 
ment under his Gown, his Typpet, his belt Signeto2Ring, as to 
the Bilhop de debito conſuet. fore ſupponitur, and recites the 
Statute of viceſimo primo Henrici octavi, concerning Mortuaties. 
And the averrs that there is no ſuch Cultome there; and that — 
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had vaid a Poꝛtuary to the Parſon of Bum berry : And that after 
a Pꝛohibition the Defendant had pzoſecuted his Suit there, 
No), Atturney General, moved foz the Defenvant, That conſul- 
tation Gould be granted. The firſt queſtio was, This luit being 
fo: a Poꝛztuary in the Archdeaconry of Cheſter, and the doubt, 
whether there were a tuſtome in that place to habe ſuch things foꝛ a 
Moꝛztuary, whether this be juſt cauſe o? Þzobtbition ? D2 that this 
(uit being fo2 a Moꝛtuary is meerly tryable in the ſpiritual Court: 
And it was alledged on the Defendants part. That this is merlp 
tryable in the ſpiritual Court upon the Statute of Artic. Cleri, 
which ſaith, That where a ſuit is foz a Boztuary, P2obibition 
ſhall not be granted: And in Firzb. Nat. Brev.53 and 31. 10. H. 
4. 2. where cullome is alledged foz the payment of a Yoaztuary, it 
is ſaid this cuſtome is tryable in Court Chriſtian: And 13. K. 2. 
Juriſdict on 20. Kellaway fol. 110. where ſuit is fo: a Moztuary, 
conſultation ſhall be awarded. But Colthrop fog the Plaintiff 
moved aga init it andſaid, True it is, befoze the Statute of viceſi- 
mo primo Henrici octavi if there were a ſuit in Court Chꝛiſtian foꝛ 
a Poꝛtuary, conſultation ſhould be granted; Vide DoR. & Student 
fol. 176 and the book of Entries; but the courſe is otherwiſe ſince 
that Statute, But the ſecond queſtion, Whether conſultation ſhall 
ve granted upon a motion, without anſwering to the P2ohtbition ? 
And that was moved by Noy, That it ſhall 3 Becauſe the ſuit be- 
ing foz a Woztuary, there is no cauſe of Pꝛohibition; therefoze 
conſultation ſhould be granted. And of that opinion was Jones 
and Whicleck, That a Pꝛobibition ought not to have bien grant⸗ 
ed, it being a ſuit fox. a Poztuary 3 and although it was alledged, 
It is now grantable upon the Statute of 21. Hen. 8. they 
conceived, That by the P2oviſo therein, Moꝛztuaries ſhall be paid 
in the Archdeaconry of Cheſter, as befoze they habe bien actuſto⸗ 
med; lo it is cut of rhe Statute : And the cuſtome foz payment 
of Boztiarics being in queſtion, is tryable in Court Chꝛiſtian: 
And although Pzabibition hath been unduly granted, yet it is no 
diſcretion in the Court to grant a conſultation upon.motton with: 
out anſwering, But Richardſon andy ſelf held, That noconſul- 
tation ought to be granted; Foꝛ the (urmiſe in the Pꝛohibition is 
god, That there is no ſuch tuſtome, to have ſuch Scods foꝛ Boz? 
tuaries, as is ſurmiſed; and that may well be tryed by the courſe 
of the Common Law: Foz now the Statute appoints what ſhall 
be paid fo: Moztuaries: And that in the ſaid places, in Wales 
and Archdeaconry of Cheſter, {ſuch Moztuaries ſhall be paid as 
have bien accuſtomed, which is illuable and tryable at the Common 
Law, eſpecially as this caſe is, wherein the Plaintiff pzetends and 
ſurmiſeth, that ſhe paid the Moꝛtuaries to the Parſon of Bumberry, 
in which Pariſh the laid Pꝛieſt inhabited: And that there is no 
ſuch tuſtome, the ſhould pay it to the Archdeacon. Secondly, Me 
held as this Caſe is, no conſultation ought to be granted upon mo⸗ 
tion, without anſwering to the Prohibition; Becauſe the Plain- 
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tiff in her Declaration upon the P2obibition ſhews, That the De- 
fendant bath ſued after the Pzobibition, which is a contempt and 
ought to be anſwered, But peradventure in ſome Caſes, when the 
Pꝛohibition appears in it ſelf to be unduely granted, the Defendant 
befoze appearance, having committed no contempt in pzoſecuting 
thereof, may move to habe a conſultation 3 Whereupon it was ap⸗ 
pointed, that the Defendant ſhould plead oz demurr, And then the 
Court would gibe Judgement upon the Reco2d befoze them, &c. 


Mills verſ« Mills. 


Ction ſur le Caſe in nature del conſpiracy. Whereas the Defen- 

bant with J. S. falſo & malitioſe conſpired to pꝛoture him to 
be indicted of ſuch a Felony, That the Defendant talſo & malitioſe, 
ſuch a day p2ocured him to be Endicted, whereby he was much 
bexed, &c. After Uerdic, in arreſt of Judgement, Littleton moved, 
That this Action lies not, Becauſe he did not ſue the other as well 
as the Defendant 3 Fo2 conſpiracy ought to be againſt two, ſed non 
allocatur : Foz Action upon the Caſe map well te again} one of 
them; Myereupon it was adjudged fo2 the Plaintiff, 


Walſh verſus Biſhop. Hill. 6. Car. rot. 954. 


Rror. Df a Judgement in the Common Bench, in Treſpaſs 

of Battery againſt two. They plead ſeveral Pleas, The one 
Not guilty, The other Juſtification ; whereupon ſeveral Jfſues 
were joyned, and the Jury found both Jfiues fo: the Plaintitf, and 
aſſeſs ſeveral damages, but joynt Coſts. And atterwards the 
Plaintiff cauſed a Nolle proſequi to be entred againſt the one, which 
was entred accozdingly 3 and takes Jubgement againſt the other 
foꝛ the damages found againſt him, and the coſis. And the Erroz 
alligned by Litileton was, Becauſe a Nolle proſequi againſt the one 
befoze Judgement entred is quaſi a releaſe unto him, which ſhall 
inure to the other, and abate the Writ 02 both. But it he had pꝛay⸗ 
ed Judgement againſt the one, and had it, then he might enter a 
Nolle proſequi againft the other. And that entry of a Nolle proſe- 
qui againſt the one after Judgement, ſhall not abate the Writ, noz 
be a releaſe to the other: and foꝛ that was cited 14. Ed. 4. 6. But it 
was anſwered by . Grimſton, That this Nolle — is not 
a releaſe in it ſelf, but an acknowledgement, That he will not pꝛo⸗ 
tied as againſt the one 3 which the Plaintiff may well do in Tref- 
paſs, where the Defendants ſever themſelves by pleading, and 
there be ſeveral Uerdias againſt them; and ſo there be divers pꝛeſi⸗ 
dents where Nolle preſequi's are entred as well befoze Judgement 
as after 3 and ſo is the old Book of Entries: Whereupon the Court 
would adviſe. 


Robinfon 
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Robinſon ver ſus Cleyton. Trin. 6. Car. rot. 1343. 


24. Cire ſacias. Tohave Execution upon a Judgement in Debt. 
The Defendant pleads, That at another time the Plaintiff had 
ſued execution by a Capias ad farisfaciendum, and the Defendant 
was taken in Execution. The Plaintiff replies, That true it is, 
be ſued a Capias ad fatisfaciendam, and the Defendant was taken 
thereupon, But he pꝛeſently reſcued himſelf and eſcaped. The De- 
fendant demurrs thereupon. And all the Court conceived, That the 
Replication was god: Foz the Plaintiff, not having the fruit of his 
Exetution, may have a new Exetution; andit is not reaſon the De- 
fendant ſhould take advantage 4 ſox torr demeſn : And as there is no 
cauſe foꝛ the Defendant to have an Audita Querela when he is eſca- 
ped and taten again, unleſs it be fo2 a voluntary permitſton by the 
Sheritf 3 ſo there is not any bar koꝛ him to have new Execution : 
And although it is no geod return upon a Capias ad ſatistaciendum, 
That the Defendant reſcuedhimſelf (fo2 the Sheriff at his own pe- 
ril ought to have kept him) noꝛ any Plea in Debt upon an eſcape 3 
pet the party himſelf ſhall never take advantage of his own toztious 
Act. And as it was laid, That it appears the Plaintif might have 
his remedyas well againſt the Sheriff as againſt the Defendant 3 
ſo it was anſwered, That both not take away his remedy againſt 
the party who eſcaped, unleſs the Defendant ſhews, That the 
Plaintiff had ſued the Sheriff and recovered againſt him; And it 
map be the Sheriff here is dead, and then no power to ſue his Exe⸗ 
tutoꝛs: Wherefoze, it appearing that the remedy remains againſt 
the party himſelf, Rule was given, That Judgement ſhould be en- 
tred foꝛ the Plaintiff, unleſs, 8c. 29. Afi. 41. Co. 3. 44. & 52. 


Wells, Adminiſtrator durante minore ætate of J. S. verſ#s Some. 


25, Ccount. Againſt the Defendant as Baylif and Receiver, and 
ſhews only, That he was Bapyliff of ſuch a Panoꝛ, &c. The 
Defendant pleads to the Jfſue, and found againſt him. And inar- 
reſt of Judgement the firſt exception taken, was, Becauſe he doth 
not ſhew that J. S. is within the age of ſebentfen years; and it may 
be he is under age, and yet above the age ot ſeventeen years 3 ſed non 
allocatur : Fo2 it ſhall not be intended, unleſs it be ſhewn, that he 
was above the age of ſeventeen years, when the other hathadmit⸗ 
ted him tobzing the Action, and pleaded to the Jf\ue. The ſecond 
exception, That the Declaration is not god, was, Becauſe he 
charges him by the name of Bayliff and Receiver, and aft: rwards 
doth not ſhew any charge againſt him as Receiver, ſed non alloca- 
tur: Foz it is the moze fo2 the Defendants benefit; Uhercupon it 
was adjudged foz the Plaintiff, 
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Milles verſus Milles. 


Sſumpſit. Foe that the Defendant, in conädetation of 
Marriage, pꝛomiled to the Plaiatiff twenty pounds, to 
be paid in manner a fozm following, viz. ten pounds at 
Michaelmas 163 1. and ten pounds reũdue at Michaclmas 
1632. And ſoꝛ the non ⸗ payment of the ürſt ten pounds he 

brings the Action. The Defendant pleads non Aſſumpſit, and found 
againũ him, to bis damages twenty pounds, and coſts two pounds 
thirtien ſhillings four pente. And it was moved by Pz. Grimſton in 
arreſt of Judgment, firſt, That the Action lies not till after Michacl- 
mas 1632. and compared it to an Action of Debt grounded upon a tin- 

gle Bill fo2 ten pounds to be paid, viz. five pounds at our Lady-day, 
and fibe pounds at Micbaelmas: Debt lies not until the laſt day. 

Secondly, pere be damages given foz the laſt day which is not pet 

come. But Jones, Whitlock, and my (elf (Richardſon cþtef Juſtice 
being abſent) agreed, That the Action well lies befoze the laſt day, 

being an Action upon pzomile oꝛ Covenant: Foz the bzeach is im⸗ 
mediately fo2 the firſt 101, not being paid at the dap, and fo2 this 
beach the Action well lies. But we held it to be otherwile in Debt, 
the Contract oꝛ Bill being entire. Secondly, we agried, That the 

damages of twenty pounds chall be intended given fo2 the firft ten 
pounds, And that be ſhould have lo much damages fo2 non-payment 
thereof only, without any reſpect to the ten pound which is not pet 

due: Mhereupon it was adjudged. foz the Plaintiff, Vid. 2 & 2 
Ph. & Mar: Dy. 113. 


Cooks verſus Douze. 


_ of a Judgment in Winton, Where the Plaintiff decla- 
red, That be lent to one Wheeler twenty pounds at the Defen- 
dants requeſt, And that the Defendant, in confideration the Plain⸗ 
tiff would reſt content and fozbear the laid money per paululum tem- 
pus, pꝛomiſed upon requeſt he would pay; And alledges in facto, 
Chat be fozboze per paululum tempus, and required papment 3 And 
the D:fendant had not pet paid, although be required payment at 
ſuch a day. After non Aſſumpſit pleaded, and Uerdict and Judg- 
ment given foz the Plaiatif, it was alligned foz Erroz, That to foz- 
bear per paululum tempus, is not anp conſideration, becauſe there is 


not any certainty therein: And Folterſaid, There be divers pꝛeü - 


{cate 


dents. That it hath bien adjudged we ill. But all th? Juſtices (ab- 
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ſente Richardſon) held, That it was well enough 3 Foz when the 
money was lent to Wheeler, and long fozbozn, and the Plaintiff up⸗ 
on the Defendants requelt agried ſoꝛ a longer time, and to attept of 
the payment from him when he ould be required ; and alledges 
in facto, That be fozboze till the day of his Action, and that he re- 
queſted, &c. It is (ufficient 3 Whereupon Rule was given, that 
Judgment ſhould be affirmed, 


Berry verſus Heard. Hill, 19. Jac. rot. 1444. 


Ction ſur Trover & Converſion. Of a load of Bark 02 rinde of 
Dake. Upon Not guilty pleaded, a ſpecial Uerdic was found, 
That this bark was the bark of an Dake being Timber, growing 
inſuch Land, whereof the Plaintiff was ſeized in Fie, and had let 
the Land whereupon the Tree grew to J. S. fo? pears 3 And that the 
Defendant, during the laid Term, (which yet continues ) entred 
and cut down the ſaid Tree, being a Timber-tree, and carried away 
the laid load of bark thereof, and converted the lame to his own uſe, 
And ik, &c. The ole queſtion herein was, Jf a Stranger cuts 
down a Timber-tree in the time of Leſſee foꝛ years , and carry that 
02 the bark thereof away, Whether the LeCoz, during the laid Term, 
may babe an Action of Trover fo? it, oz be put to take bis remedy 
againſt the Lefſie by an Action of Made; And the Leſſ to habe bis 
remedy by Action of Treſpaſs oz Trover againſt him who tut it down? 
Oz whether the Lefſoz, at his election, map punich the one oz the 
other? And this Cale being long depending, and dibers arguments 
therein befoze 1 came to the Bench, and the Judges differing in their 
opinions, it was argued afcer I came to the Bench , and Jones and 
Whitlock ſaid that they always were of opinion, That the Action 
well lies ſoꝛ the Leſſoz, And that be bath election to ſue the Leſſee fo2 
the Waſte, oz him who cut down the trie: Foz the trie being Tim- 
ber, the general pꝛoperty is alwaps in the Lefſo2 notwithſtanding 
bis Leaſe, And the Leſſee fo? years hath but a ſpecial pzoperty there- 
in, to babe the ſhadow and fruits thereof as long as it is growing, 
and not otherwiſe : And when it is lebered from the Land, the pꝛo⸗ 
perty which the Lefee had therein, is lob, And then the pꝛoperty 
thereot is only to the Leſſoꝝ; ſo as he may babe an Action foz the car- 
rying it awap, 02 Action ur Trover &. Converſion ; And that ſuch 
pꝛoperty which he hath by the Common Law, always remains in 
bim, notwithſlanding the Statute of Gloceſter , which gibe him the 
Action of Waſte to puniſh ſuch cutting down: And they ſaid, 
That Lee chief Juſtice was of their opinion. But Dodderidge was 
always of the contrary : and they ſaid, A Rule was once given that 
Judgment chould be foz the Plaintiff 3 and they marvailed it was 
not entred. And now Richardſon chief Juſtice ſaid he was of their 
opinion, That the pzoperty of the Timber-tree, when it is cut down, 
is no longer intheLeflee ; foz bis intereſt is in it only during the 
ti me it is growing upon the Land, and that afterwarts it remains 
only 
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only in the Leſloz, ſo as he alone ſhall habe an Action of Trover foꝛ 
the carrping it away. But 1 was always of the contrary opinion, 
That the Leite ſolely, during the term,ought to habe an Action fozthe 
carrying away of it, and not the Leſoz : Foz the poTeion and pꝛo⸗ 
perty is beſted in him during the term, and is not loft by his tutting 
down, noz by the tutting down ol a Stranger; And that be is charge⸗ 
able in an Action of Waſte to anſwer treble damages to the Leũoꝛ; 
and ſo the Leſſoz habing ſufficient remedy, it is reaſon the Ley 
hould habe the Action againſt him who cuts it down and carries it 
away, to habe retompente And the recoberp by tbeLeſo2 in an Action 
of Trover, is no barre fo2 the Leſſæ to plead in an Action of Waſte: oꝛ 
is it reaſon a retobery of ngle damages againſt him who cut down 
the laid Timber, ſhould be a barre in Waſte, where he is to recover 
treble damages; therefoze the Leſloꝛ, during the term, ought to have 
bis remedy only againſt the Leſſee, And he ober againſt him who 
cut down the ſaid tree. But notwithſtanding, upon their thꝛee 
opinions, it was adjudged fo? the Plainriff. See Cok. 4. 62. Cok. 5. 
76. Cok. 11. 48. & 81, Dy. go. 44Ed. 3.5. 10H. 7. 2, Cok. Lit. 
220, 


Walſh verſus Biſhop. ( quod vide ante pag. 239) 


WI now argued again bp Littleton, Recozder of London, fo2 4 


the Plaintiff in the Mit of Etroz, and by Henden Serjeant 
taz the Defendant. The errozs inuſted upon were, ürif, That the 
Jury ought not to habe given ſeveral, but joynt damages. Second⸗ 
lp, That the entry of a Nolle proſequi befoze Judgment is quaſi a 
confeſſion of bis Action to be falle againũ one, oz a releaſe unto him, 
which being befoze Judgment is, as it were, a releaſe to both. But 
the Court (abſente Jones)conceibed, That there was not erroꝛ in 


either of them: Foz, firſt, when the Plaintif hath relinquithed his; 


ſuit againſt the one, although in truth there ought to have been 
inquiũtion but once of the damages, and not ſeberally, pet it is not 
material when noadbantage is taken thereof. And as tothe ſetond, 
It is not a confeſſion that his Wit is falſe, nozan abſolute releaſe 
tothe one, But it is, as it were, an Agreement, That he will not 
proceed againſt the one; And his acknowledgment is an abſolute 
barre as to him, and pꝛoteeding map be againſt the other. As iforie 
pleads a Plea, and there is a demurrer thereupon, and the other 
pleads to the Jſſue, and it is tryed, It is an uſual courſe to enter a 
Nolle proſequi again(t him who pleabed the Plea whereupon the de⸗ 
murrer was, and to pꝛap Judgment againſt the other. So where 
they ſever themlelbes by ſeberal Pleas, he mapenter a Nolle proſe- 
qui again(t the one, and have his Judgment againſt the other: And 
dibers pꝛeüdents being ſhewed on both des, that ſuch Judgments 
habe been ſo entred, the Judgment was affirmed, Vide 18 Ed. 4. 
26. 5 H. 5. 1. The Book of Entries 383. 589. 5 H. 7. 24. 11 H. 5. 
» 
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Copland verſus Pyatt, Trin. 6. Car. rot. 687. 


J ENR firmæ. Upon a ſpecial Uerdid che tale was, That wit- 


6 


ters, bz Inden⸗ 


a markiage had be- 


liam Bertram ſeiſed in Fe, having ther da 

ture betwirt him and Robert Bagley, in canuder 
by the ſaid Robert Bagley, and in confiderating,c 

twirt Robert Bagley ſon and heit of the e gley, and 
Margaret eldeft daughter of the ſaid William iam, and pꝛeſerment 
ofthe blodof the laid William Bertram, Cobefanted ta ſland ſeiſed, to 
the uſe ol the laid Robert the ſon, and the ſaid Margaret his wife, and 
the heirs of her body, and fo? default of ſuch iſue, to the ule ot his 
other daughters, and the hefrs of their bodies, the Remainder to the 
heirs of the laid William, The husband dyeth habing noiMſuc> and 
Margaret his wife, by Fine conbeyed it to the Defendant, upon 
whom the iſſue entred, as foz a Fozfeiture by the Statute of 1 1. H. . 
and whether it were a Fozfeiture oz not, was the queſtion 3 and it 
was reſolved , that ſhe was not a Joyntreſs within that Statute, 
notwithſtanding the 400 l. paid by Robert Bagley the Father; fo? 
the Land firſt moved from William Bertram the wifes Father, and 
the vzeferment of the blood of William Bertram, ſhe ws the intent, that 
theÞusbands heirs ſhould not be preferred, but the wifes, fo? the 
meaning of the makers of that Law, was only to diſenable women 
who babe any Clſare in Dower , oꝛ foz life, oz in Taple, joyntly 
with their busbands; oꝛ only to themſelves of the Inheritance oz 
Purchaſe of their husbands, oꝛ given to them by the Anteſtors of 
their husbands, oz other perſons leiſed to theuſe cf ſuth husbands 
v2 their. Anceliozs, when they become ſole ,” 02 with any other after- 
taken husband, from making ſuch alienations, whereby the heirs 


ol ſuch busbands mighr, and befoze the making of that Law, were 
frequently diũnherited: But in this caſe the adbancement is by the 


Anccitozs of the wife, and is not of the purchaſe of the husband oz his 
Anteſtoꝛs, noꝛ aſſured by the husband ozbis Anteſtoꝛs. And in this 
caſe the Bichop of Exeters caſe was cited, who in conſideration of 
kindzed to the woman, and ſervice done by the man, gabe certain 
Lands to them in taple; and it was adjudged, that the wife, after 
the death ofthe husband, bad no Effate within the laid Statute of 
11. H. y. and that the might ſell it, becauſe the Land came not from her 
busband noz any of his Anteſtoꝛs, noꝛ from anyſeiſed to the uſe of her 
busband oz his Anteliogs. Vide Crooks 2. Part of his Reports, Termino 
Trinitatis, 5. Jac. Banc. Regis, in the caſe betwien Ward and Walthew. 
And therefoze it was adjudged ſoꝛ the Defendant, Vide Mich. 19. Jac. 
Kinaſton zerſ#s Lloyd. Et Paſc. 16. Jac. B. R. Kirkman, verſus Thomſon. 


Meredith verſus Joans, Paſch. 6. Car. rot, 53. 


| E of Judgment in Flintſhire. The Erro; was aſſigned in 
ca 


point of Law, viz. That Judgment was giben there _= a 
pecral 
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ber een — and the heirs. 
of their bod A A Ke: 5 it were an E⸗ 
tate foz Life ond reren was adjudged to 


be an Eſtate Tam ton coder of Lon- 

don G2 the Pla eee c: and by Calthorp fog 
the Defendant. Aa an ET eente Richardſon) held. 
That the Judgment ou ede they conceived , 
That this limitation in t Rm tbeuſe of the Szanttes 
and the Þeirs cf their Bodies limitation of the Land it ſelf, 
being all to one perſon 3 And is as if it had bien ſaid, Habendum to 
them and to the Þeirs of their Bodies; And not like to the caſe 
2 & 3 Eliz. Dyer: 186. Foz true it is, when the Edate is limited 
to ane o two, to the uſe of others and their peirs, the ürſt Efhate 
ts nor inlarged by this Implication , and the uſe cannot paſſe a 
greater Tate, But here when the Gzant and Habendum conbep 
the Eſtate, and the limitation of the uſe is to the ſame perſon , that 
ſhews the intent of the parties, and is a gtod limitation of the E- 
fate 5 [Foz it is not an uſe dibided from the Eſtate, as where it s 
limited to à ſtranger, but the uſe and Eſtate go together; Wherefaze 
it is all one, as if the limitation bad been, to them and the Þcirs of 
their Bodies. And Jones ſaid, That be knew many Tonveyances 
had betn made in this manner, and twice bzought in queſtion, and 
adjudged to be an Eſtate Taple 3 Whereupon Judgment was af- 
firmed. Na ; | | | 


f Swoyn and others verſu Stephens, Hill. 6 Car. rot. 1243. 


| Ction ſar Trover G. Converſion. Of a Ship and nine pietes 
A of and declares,” That primo Martii, viceſimo primo / 
Jacobi, he was poſſeſſed, and the ſame dap loft them, which came 
to the Defendants hand, who tertio Octobris, tertio Caroli, con- 
verted them to his pzoper uſe. The Defendant pleads the Sta- 
tute of viceſimo primo Jacobi, of limitation of Actions; And that 
the twentiethof Marth, decimo nono Jacobi, cauſa Actiovis accrevit; 
So as not only thi pears andmoze are inturred ſince the Parlia- 
ment, But allo 6x years, after the converſion befoze any Action tom- 
mented. Et hoe, &e. The Plaintiffs reply, That they were pol 
leſted ol the ſaid Ship as of their pꝛoper goods, and fs being pol- 
ſeſi be loꝛe rhe twentiethof March, decimo nono Facobi, viz. primo 
Martin, decimo nono Jacobi, Thepagriv at London atozetatd, in Pa- 
rochia & Warda prædicta, that the {aid Defendant, as ryetr lerbant, 
could tranſpozt the laid Ship and Gtobs to T. in Spain, being 
varts beyond Seas, and ſholtld after wards reffore them unto the 
Plaintiffs upon requeſt, Whereupon the Defendant taking the laid 
Ship, the ſaid primo die Martii, decimo nono Jacobi, trànſpoꝛted 
her to the parts beyond Seas, viz. to T. And vicehmo _ 

Scimo 
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decimo nono Jacobi, there (old the ſaid Ship and Gods to perſong 
unknown, and converted them to his pzoper uſe. And that the De⸗ 
ſendant after the ſaid converſion, remained in partibus tranſmarinis 
uſque primum Maii, primo Caroli , By reaſon of which (tay, they 
could not ſue him per Legem Terræ: And that primo Maii, primo 
Caroli, he returned; Whereupon the fr of Daober, tertio Caroli, 
apud London, they required him to redeliver the ſaid Ship and 
Goods, which to do he refuſed, But the ſaid Ship and Gods, Ad- 
tunc & ibidem, tonberted and diſpoſed prout ſuperius continetur 3 Et 
hoc, &c. And upon this Replication, the Defendant Demurrs, 
And now Henden Serjeant moved, That this Action of Trover is not 
within the Statute, but is omitted; Foz although at the firſt the 
woꝛds be, Actions of Debt, Detinue, Actions upon Trover , Account, 
&c. tall be bzought within the time after limited, pet in the per- 
cloſe, Actions ſar Trover are not mentioned. But all the Court 
concetibed, Although Actions of Trover are not mentioned in the per- 
cloſe 3 pet the woꝛds being, That Actions upon the Cale ſhall be 
brought within ſix years, And Actions for words within two years, in 
thoſe general wozds of Acttons upon the Caſe. the Action of Trover 
is tmplyed 3 Wherefoze it was not allowed. Secondly, Admitting 
the Defendant was beyond Seas foz fir years after the tonberũon, 
and did not return into England, The queſtion was, Whether the 
Plantif had not liberty to bzing the Action at any time within dx 
pears after his return? Fox the P2obiſo is on the part of the Plain⸗ 
tiff, il he be ober the Sea at the time of the cauſe of Action, That be 
thallhave time after his return: And by the ſame equitp, it thall 
be ſo where the Defendant is ober the Seas, and cannot be ſued, 
But that point the Court did not reſolbe. Thirdlp, It this requeſt 
and non-delivery after his return, be not a new converſion and cauſe 
of Action, ſo that although he was barred beſoze by the Statute 
ofLimitation, Whether be hall not be hereby reflozed to that Acton? 
And Jones and Whitlock conceived, That he ſbould, and that it may 
be well intended, the Gods came to his hands again after his 
Sale 3 Andthe demanding them ofhim, and his denial and conber- 
fion, is god cauſe of Action 2 But J doubted thereof. Fourthly, Jt 
was urged, That here the Replication was a departure from the 
Declaration 3 Foz by the Declaration the Plaintiffs ſuppoſe a ca- 
ſual loſs and a Trover bp the Defendant, primo Martii, 21 Jacobi : 
But in the Replication they luppole an agreement to tranſpozt the 
ſaid Ship and Gods, and afterwards to reſtoze them to the Plain⸗ 
tifs, and that the Defendant ſold and converted them to his own 
p2oper ule the twentieth ol Marth, decimo nono Jacobi, and ſo a va- 
riation betwien the Declaration and Replication, in the time and 
manner how the Defendant had them. Alto, by his own confeCion, 
the converſion was made abobe fic years befoze the Action bzought. 
Reſiduum poſtea, pag. 333. 


Soutley 
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Soutley verſus Price, Hill. 5 Car. rot. 1276. 


Ppeal of Murder. Bzought by UMzit awarded to the Sheriff 8. 


of Salop, being the next County adjopning to that dt Mont- 
gomery in Wales, foꝛ the murder of her husband at Montgomery, 
in the County of Montgomery. After Uerdic foz the Plaintiff, 
upon Not guilty pleaded, being tryed by a Jury of the County of Sa- 
lop at the Barre; the murder being foul , and the Defendant found 
guilty : Jt was moved in Arreft of Judgment, That this Whic 
of Appeal ought to babe bien bꝛought in the County of Montgomery, 
where the Fact was committed, and not in any other County ad- 
joyning : And it was ſeveral times argued at the Barre, by Henden 
and Berkley Serjeants and Littleton foz the Plaintiff; And by 
Charles Jones, Serjeant Lloyd and others foz the Defendant. And 
after Argument, all the Court reſolved, That the Mit would 
abate : Foꝛ it is againſt a fundamental Rule of Law, That a Tryal 
for Murder by Appeal, or otherwiſe ſhould be out of the County 
where it is committed, 4$ 18 Ed. 3. 32. 11 H. 4. 98. & Stamford fo). 
9, And fo2 this cauſe, it was ooubted at the Common Law, 
where a Groak were given in one County, and death enſued in 
anotber County, pow it ſhould be tryed 2? And to avoid this doubt, 
the Statute of ſecundo Edvardi ſexti, was made. But it always 
was clear, That a Fac in one Countyought not to be tryed in ano» 
ther 3 And although it bath bien objected , there would be otherwiſe 
fayler of Juſtice, Becauſe in Wales Breve Domini Regis non currit 3 
And this Appeal is quaſi fox the King, And where the King is party 
he may always ſue in any County adjoyning : As in Quare impedit, 
fo2 an Adbowſon in Wales, becauſe there they cannot waite to the 
Biſhop, as undecimo Henrici ſexti fol. tertio & ſexageſimo primo. 
Vet it was anſwered, That Wales was a Realm by it ſeif, and 
diſtinct from the Gobernment of England. But afterwards united, 
and by the Statute of Rutland, appointed by what Laws it Hall be 
goberned : And by the Statut. 27 H. 8. cap.26. & 24 H. g. cap.5. dt- 
vided into Counties, and erpreſly therein ts ſet down, how Ap- 
peals ſhall be ſued there out of Chancery, and ought not be rryed 
bere by Waits of Appeal. But if he were here in cuſtodia Mareſ- 
chal, Whether be ould be ſued here by Bill of Appeal, they would 
not now reſolve 2 And although it was cbjected, That Mzits of Ap- 
peal habe bien bzougbt here fo? Purder committed in Sandwich, 
which is within the Cinque Ports ubi Breve Domini Regis non cur- 
rit, The Whit luppoung the Murder to be committed at Sandwich, 
in the County of Kent: And the Defendant pleading, That Sand- 
wich was one of the Cinque Ports, upon demurrer, the Mzit hath 
Een adjudged god. (Mote this caſe was Paſch. 42. Eliz. rot. 256. 
betwixt Criſp. and Virrall,) And that ſo it hould be here. The Court 
anſwered there was a manifeſt difference betwirt the caſes; Foz 


there the Appeal was bzought within the County of Kent, and _ 
ruly 
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Termino Hillarii, anno ſeptimo 


truly ſuppoſed done at Sandwich. And the Cinque Ports, though 
they be a liberty, made by Ac of Parliament, pet always remain 
parcel of the County; and ſo the Appeal well bzought : But here 
by the Plaintiffs own chewing. the Au was done in another County 
out of the County of Salop, Wherefoze the Appeal lies not, and the 
Court alſo much relyed on this, That no. pzefident can be chewn, 
where Appeals have bien allowed in Counties adjoyning , fox 
Murder committed in Wales - 'Tis true that in viceſimo quarto & 
viceſimo quinto Elizabethæ, in this Court, A Wait of Appeal was 
bzougbt againſt one Thomas in the County of Salop, foz Murder 
in the County ol Montgomery, ſed nibil inde venit, But dibers pꝛe- 
ſidents were ſhewn to the contrary, viz. one in Trin. 5 Ed. 3. rot. g, 
where an Appeal was bzought here foz a fact in Wales, The Judg⸗ 
ment was, That fo that cauſe eat inde fine die, And Trin. 18 H. 6. 
rot. ultimo, an Appeal of Rape, was bzought here foꝛ a fac in Wales, 
and adjudged, That he hall not be put to anſwer, becauſe it was 
committed in Wales. And two other pzefivents were pzobuced, 
The one Paſch. 10 Ed. 2, rot. 110. Che other Paſch. 5 Ed. 4. rot. 34. 
Mhereupon all the Court bere reſolved, That this Wait of Appeal 
lies not, andtherefoze adjudged foz the Defendant, Note the Sta⸗ 
tute of 26 H.8.cap.6.allows,That Endiaments map be in Counties 
next adjoyning 3 but there is not any mention therein of Appeals: 
And fo2 this reaſon Certioraries have bien granted, to remobe En- 
— out of the grand Seſſions 3 but never Mzits of Ap⸗ 
peal. 


Lancelot verſus Allen, Trin. 3. Car. rot. 1037. 


Reſpaſs. Foz entring into an houſe in Saint Olives Hart- 

- ſtreet, upon Not guilty pleaded, a ſpecial Uerdic was found, 
That one Cromer being ſeiſed in fir of an houſe in Saint Swithins, 
and of dibers houſes in Saint Olives in London (where the tuſtome 
being alſo found, That every Citizen oz Fzeeman map deviſe his 
Lands in Mortmayn,) debiſed the Tenement in Saint Swithins to 
the Parſon of Saint Martins Orgars and bis ſutceſſozs, to find an⸗ 
nually one to ſing Pals in the Church of Saint Orgars every dap, 
and that there ſhould be paid unto him ten marks by the year ; And 
be deviſed his houſes in Saint Olives, whereof the Land in queſtion, 
is parcel to his wife foz life, to find an anniverſary. and to expend 
thereupon, dibers lummes, amounting to 3 l. 6s. 8 d. andafter her 
death, to the (aid Parſon and his ſucteſloꝛs finding the laid anniber- 
{ary : and further appointed to the Churchwardens 6s. 8 d. foz 
their pains to ſi it obſerbed, Et quod ſuperfuerit, ober and above 
the ſaid charges, he wills, hall remain in the hands of the Church- 
warden of S. Martins Orgars, ad manutenendum Capellanum prædi- 
ctum, & ad emendandum & reparandum dictam Eccleſiam de S. Mar- 
tins Orgars, & Ornamenta ejuſdem Ecclefiz ſecundum eorum diſcre- 
tionem: Proviſo ſemper, Quod {i contigerit prædict. Terras & Tene- 


ment? 
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menta in S. S within, in aliquo caſu fore minoris valoris quam decem 
marcis, per quod Capellanus prædictus ut prædictum eſt inveniri non 
poterit: Tunc volo quod totum quod de prædicta annuali ſumma de 
decem marcis haberi & levari non poterit, haberetur & levaretut de 
proficuis Tenementorum prædictorum in S. Oe by the laid Par⸗ 
(on and his ſutteſſoꝛs, ad opus & ſuſtentationem dicti Capellavi in 
perpetuum. And they find, That the Tenements in Saint Swithins 
at the time of the Mill making, and befoze, were but of the pearly 
value cf 6 I. 58. Ind the Tenements in Saint Olives at the time 
of the Will, and always after, until the time of the Statute of pri- 
mo Edvardi ſexti, were of the balueof 241. 108. per anvum, and that 
the Pꝛieſt and the laid other uſes were imployed and maintained 
until the making of the laid Statute of primo Edvardi ſexti, And 
that the Plaintif claims as Leſſ of the Parſon, and the Defendant 
claims under the Patente of the Ring, And whether the Parſan of 
8. Martins Orgars hath title to thole Tenements of Saint Olives, was 


the queſtton ? Andafter argument at rhe Barre, it was held. Firſt, 


by all the Court, That if this Pꝛobiſo had not bien added, the Lands 
had ben clierip given to the Ring by the Statute of primo Edvardi 
ſexti, as Lands giben fo2 the maintenance of a Pꝛieſt; Foz the 
clauſe, foz thoſe Lands of Saint Olives, was limited, Quod ſuper- 
fuerit after the Annivberſarp maintained, ſhall be ad manutenendum 
Capellanum prædictum & reparandum Ecclefiam & ornamenta <juſ- 
dem Ecclefiz. The ſuperGitious uſe being certain, and the god uſe, 
viz. ad reparandum Ecclefiam & ornamenta ejuſdem Eceleſiæ, unter- 
tain. The luperſtitious uſe certain hall cauſe that all Gall be gt- 
ven to the Ring; But Richardſon chief Juſtice, Jones and Whitlock 
conceibed, Thar by the Pzoviſo, It appears it was his intent, the 
Pꝛieſt ſhoulb babe but ten marks, and what was wanting in the 
value thereof, ſhould be ſupplyed out of the Tenements of Saint 
Olives 3 (0 that nothing is giben to the Pꝛieſt, but the ten marks: 
Therefoze the hsuſes in Saint Olives were not given to the King. 
But J doubted thereof, concerbing all to be giben to the Ring, foz 
the Pꝛoviſo doth not alter it; Foz in the firſt clauſe, all the pzofits 
of thole houſes, after the Anniverſary paid, is given foz the mainte- 
nance of a Pꝛieſt indefinitely, and to the reparation of the Church, 
&c. And the Pzobiſo doth not abzidge it; fox that appoints, what 
is wanting in Saint Swithins ſhall be made up out of Saint Olives, 
and ſoto pay the ten marks firſt appointed; ſo as he hall habe the 
laid ten marks de ceito out of both the ſaid Tenements in Saint 
Swithins and Saint Olives. But that doth not take away the claule, 
That the reſidue of the pzofits of the Tenements in Saint Olives all 
be to the Parſon, ad ſuſtentationem dicti Capellani. And of this 
opinion, was Hide chief Juſtite when he libed: But it being moved 
again, in Sir Thomas Ric hardſons time, he agriting with Jones and 
Whitlock in their opinions, it was adjugded fo2 the Platnriff, That 
thele houſes were not given to * Ring. 
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The King werſ#s Sir James Wingfeild, and others. 


Nformation. By the Rings Atturney, againſt Sir James 
Wingfeild, Sir Francis Bodenham, James Bedell, Thomas Bra- 
dy, John Hambden, and John Neale, F that they had made 
an Aſault upon the Sheriff of Middleſex, in ſerving an Ere- 
cution upon the ſaid Sir James Wingt-ild, by which means he 

eſcaped and reſcued himſelf. Thep all pleaded Not guilty : and 

now upon the Trpal, all beſides Bedell made default, and be ap- 
peared : And Noy the Atturnep General urged ſtrongly, That it 
was no reaſon but that the Default of the others (ould bind him; 
fo2 it is one intire ſuit, and they all habe joyned in a Plea, and 
therefoze map not now be ſebered. But all the Court held, Becauſe 
the ſuit was fo2 a criminal offence, although thep all pleaded Not 
guilty, pet it is to every one of them quaſi ſeberal, and the default of 
one ſhall not be the default of the others 3 noꝛ the confeſſion of any of 
them tall pzejudice the others Mhereupon the Enqueſt was taken 
by default only againſt the four, which appeared not: And they all 
were found guilty beſides Bedell, whom the Jurp acquitted. And 
the Kings Atturney now pꝛaping Judgment, the Court ſeberally 
delivered their opinions, and gabe Judgment, That Sir James 

Wingfeild being the pꝛintipal offendoz, Gould pay 500 l. and Brady 
500 Barks, becauſe it appeared upon the evidence, he dzew his 

lwoꝛd and wounded the Sheriff griebouſly, and by that means Sir 

James Wingfeild eſcaped into the ſaid Neals houſe : and againſt the 
laid Neale, becauſe he kept out the Sheriff, chutting the do? againli 
him, and not ſuffering him to ſearch fo the pꝛiloner, whereby he el⸗ 
caped, 180 I. And againſt Sir Francis Bodenham, becauſe he was 
the means of tonbeying away the ſaid pꝛiloner to Lincolns Inn, 300 

Marks : and againſt the ſaid John Hambden, becauſe he was aiding 
with the laid Sir Francis Bodenham.,200l.And it was reſol bed, Chat 


ſuch fines aſſeſſed in Court by Judgment upon an Informat ion, cannot 


be afterwards qualified, or mitigated. 
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The King verſus the Major and Commonalty of London. 


2. INformation was bzought againd the Majoꝛ and Commonalty 
of London. Whereas they were incozpozated by that name, 
and it was a walled City, and cecites the Statute of ſecundo Ed- 
vardi quarti, That the Palm foz the time, and all who have bin 
Dajozs, thould be Juſtites of the Peace within the Tity, and that 
the Sheriffs are made amongſi themſelves, and Cozoners appoin⸗ 
ted by themſelves 3 and that by Law they ought to ſuppzeſs Ry- 
ots and all unlawful Ademblies: Notwithllanding in June, quor- 
to Caroli, in the day time, That one John Lamb, alias dictus, Do- 
ctor Lamb, was lain in a Tumult, and none of the offendozs taken, 
noꝛ any perſon known oz indicted foz that Fellony. And upon this 
Infozmatcion, the Majoꝛ and Commonalty appeared, and confeſſed 
the offence, & poſuerunt ſe in gratiam Curiz, &c. Fox which they 
were amerted to 1500 Marks; foz it was conceived to be an 
offence at the Common Law, to ſuffer ſuch a Crime to be commit- 
tedin a walled Town tempore diurno, and none of the offendozs to 
be known 82 indicted. Vid. 3 Ed. 3. Coron. 299. 22 Ed. 3. Coron. 
238, 8 Ed. 2. Coron. 425. Stamf. fol. 33. Cok. lib. 7. fol. 7. 3 H. 7. 
15. Dy. 210. And Noy Atturnep General ſhewed a Recozd Mich. 
18 Ed. 3. rot. 132. an Endictment of a Town in Devonſhire, fox 
ſuffering an Adembly, as it were to hold Aliles in mockerp of Ju⸗ 
ſtite: And 21 H. 6. a Pꝛeſentment befoze Forteſcue, againſt the 
Town of Norwich, That there was a great Riot in Norwich; 
and one Gladman to upon him to be Ring, and went with a Crown 
of paper in a riotous manner to the Pꝛiozy of Norwich, &c. and 
although it appears not upon the Roll Quid inde venit, pet per rot. 
Patent. 27 H. 6. memb. 13. their Liberties foꝛ that cauſe were ſet- 
ſed, and regranted. 


Tyndals Caſe. 


Certiorari was awarded to the Major of Hithe and the Jurats 

\ there, being one of the Cinque Ports, to remobe an Endiument 

of Fellonp ( viz. Buggery) again one Tyndall, ſuppoſed to be 
committed there: The zit was not returned, upon pꝛetente ol a 
liberty 02 p2ibiledge belonging to the Cinque Ports, That the Kings 
Wait out of any bis Courts all not be awarded unto them; But 
ought to be Direged To the Lord Warden of the Ginque Ports, who 
ought to make the Warrant unto them to erecute it: And becauſe 
the Wit was bzought unto them, and no Warrant from the War - 
den, they would not return it: Mhereupon an Alias Certiorari being 
awarved, and delivered to the Wajoz and Jurats in Court, upon 
Dath made, that they ſaid, they would not return it; and foz that 
they impꝛiſoned the meſſenger who bzougbt it, in their Common 

Gaole3z and that one Knight a Jurate ſpake contemptuouſlp — — 

; zit 
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Ait being under green Max (the Seal of the Court) ſaying, This 
is no time for green Plums. Upon theſe contempts pꝛobed by ſebe- 
ral Daths, an Attachment was pꝛaped againſt them and awarded: 
And now Noy the Rings Atturnep being in Court ſaid, That foz 
this contempt he would exbibite an Inſozmation: Foz ſuch con- 
tempts againſt the Rings meſſenger who bzought the Rings Warr, 
are contempts againſt the Rings perſun, and ſuch contempts ought 
to be ſeberely puniſhed 3 Foz it is termed, Demicare contra Regem 
& non diſceptare 2 and he ſhewed aRecozd in Court, 33 Ed. 1. rot. 
101. where the Biſbop of Durham pzetended he bad ſuch pꝛibiledges, 
that the Kings Wait ought not to run ttere ; becauſe one bꝛaugbt 
the Kings Wait thither, impꝛiloned him: and foz this cauſe an Jn- 
fozmation being exbibited again him, and the offence pꝛobed, It 
was adjudged he (ould pay a Fine to the Ring, Et quod Capiatur, 
and ſhould loſe his liberties fo? his time: And the entry in the Roll 
ig, That he Hall loſe his libertiez> Becauſe Juſtum eſt quod in co 
quod peccat, in eo puniatur 3 And he ſbewed another p2eſident, Trin. 
21 Ed. 3. rot, 46. 92 460. where in the Common-Bench a Pꝛohibi⸗ 
tion was awarded to the Biſhop of Norwich, and he excommunicated 
the party who bzought the Mzit, and thereupon the party bꝛought bis 
Action upon the Caſe, and declares all this matter, and he being 
found guilty, it was adjudged, That his Tempozalties ould be 
ſeiſed until he abſolved the party, and ſatisfied the Ring ſoꝛ that con- 
tempt, and that the party ould recover againſt bim foz damages ten 
thouſand pounds; and upon that Judgment the Biſhop bzought a 
Wait of Erroz in the Kings Bench, and this Judgment was affir- 
med. And thereupon the Atturney General moved foz the Ring, 
That in this Caſe a new Witit might be awarded, and they to make 
a return thereupon, as they hall be adbiſed. And it was ſaid, al- 
though in civil Pleas they have ſuch Yurisdicion(foz their Court is 
ancient, time whereof, &c. and confirmed by Act of Parliament ) 
pet it cannot extend to what they do as Juſtices of Peace, which be- 
gun within time of memozp : and that the Statute of Magna Charta 
cap. 9. and Articul. ſuper Chat. cap. 7. are only, That they Gall 
habe conſuetudines ſuas, & c. and that cannot be extended to matters 
of the Crown, with which they meddle as Commiſſioners of the 
Peace oz 0zer and Ter miner, which are all ſubject to the Jurisdiction 
of this Court. 

In Mich. 8 Car. a Certiorari was pꝛaped to be awar- 
ded to the Pajoz and Juſtices of Dover, being within 
the Cinque Ports, to remobe an Endiament of Fellony 

again} one Ringden of Dover, who was endided there 
of Buggery. Henden Serjeant mobed, That this ould 
be awarded, and directed To the Lord Warden of the 
Cinque Ports, as other Pzocefs is uſually directed. But 
upon debate all the Court agreed, Thac it ould be im- 
mediately directed to the Juſtices befoze whom the En- 


dictment was; Foz they held Plea of it as mm" — 
e 
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the Peace by virtue of their Commiſſtons, and not by their 
ancient Charters o2 pzeſcription , which was awarded 
attoꝛdingly. 


Rhemes verſas Humphrys and his Wife. 
Hill. 7 Car. rot. 1202. 


4. * ſur Trover & Converſion of Geods by Baron und Feme, ad uſum 


JL 


ipſorum. They pleaded Nor guilty, and both were found guil- 
ty, and damages aſſeſſed, and now moved in arreſt of Judgment, 
That the Action lies not againſt the Baron and Feme joyntly ſoꝝ con- 
berſion to their uſes during the Coberture : Foz when they joyn, it 
is the au of the Baron only, and the Fee cannot conbert to her own 
uſe 3 but an Action of Trover well lies fo2 conberũon by the Feme be- 
foze the Coberture, oz by the Fee on ly during the Coberture; Foz 
the may do a Tort ſolely, and the Baron thall be ſued with her, but not 
where the joyns with the Baron; wherefoze the Court would adviſe 
thereof. And afterward, Trin. 8. Car. it was adjudged fox the De» 
fendant, 38 Ed. 3. 1. 13 Ric. 2. brev. 644- 


Boulton verſus Banks. Hill. 7 Car. rot. 276. 


| ASS upon the Caſe. Whereas the Defendant kept a Ma⸗ 


ff, ſciens that he was aſſuetus ad mordendum Porcos, and 


that the Plaintiff was poſſefſed of a Sow great with Pigs, That 


that the laid Maſtitk bit the laid Sow lo as the died of the biting. Af- 
ter Uerdict upon Not guilty pleaded, it was moved in arrest of 
Judgment, Firſt, Chat the recital of the Bill is in —.— Tranſgreſ- 
fionis, and the Declaration is in placito Tranſgreſſionis ſuper caſum, 
ſed non allocatur. The ſetund Exception, Chat to declare of a Dog 
ad mordendum Porcos aſſuetus is not good, fox it is pꝛoper foza Dog 
to hunt Þogs out of the ground, and bis biting of the Þogs is necel⸗ 
ſary, and not like to the kieping of a Dog which uſually bites Shiep 
oꝛ other Cattel. But the Court (abſente Richardſon) conceibed the 
Action well lies 5 foz it is not lawful to kœp Dogs to bite and kill 
Swine ; Wherefoze it was adjudged foz the Plaintiff, 


Jeſſon verſus Laxon. Trin. 7 Car. rot. 258. 


Rror. Df a Judgment in Coventry. The Erroz aligned 
was, Becauſe the Judgment being by a Nihil dicit in debt 
was diſcontinued ; Foz the continuance was taken until the next 
Court, which is uncertain 5 fozitought to be to a day certain, as 
9 Eliz. Dyer 262. But it was anſwered, That in Coventry there 
is no day certain ſoꝛ the keeping of their Courts; foz ſometimes it is 
held within a foztnight, ſometimes within thꝛer wirs; And Jones 
ſaid, all their pzociedings in Wales are adjourned until the next 
great Seſſions, and none knows when the great Seſſions Hall 


be 


_ — — — — 
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be held. And this Erroꝛ was aſſigned and over-ruled in the caſe 
betwirt Bythell and Parry; And ſo Richardſon, Jones and Whitlock, 
tonteibed it ſhould be here: But J doubted thereof, The Judgment 


was affirmed, 


Mounſon verſus Clayton. 


8 e facias. To habe Exetution upon a Judgment in Drbt+ be 
z_) Defendant pleads, That at another time befoze, the Plaintit 


bad ſued a Capias ad ſatisfaciendum, and that the D:fendant was 
arreſted, and in Execution thereupon, and demands Judgment, &c. 
The Plaintiff replies, true it is, ſuch a Weir of Capias fatisfacien- 
dum iſſued, and that the Defendant was arreſted thereupon, and 
made reſcous, and eſcaped : Therefoze be ſlued this Scirc facias to 
babe Execution, being after the year and day, Upon this the D:- 
fendant demurred, pzetending becauſe the Plaintiff bad conf-Ted the 
Defendant was once in Execution , be could not afterward take a 
new Exetution. But the Court reſolved, Scire facias was well 
maintainable 3 Foz when be had not the benefit of his Execution, it 
was as none, and the Defendant ſhall never take advantage of 
bis own wzong by his eſcape. And peradbenture the Sheriff is 
dead; ſo the Plaintiff bath not any remedy againſt. him, Uhere- 
upon it was adjudged foz the Plaintiff, That he chould have Exetu⸗ 


tion, 


Terniino 


— 
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Butler verſus the Preſident of the Colledge of Phyſicians, 
Paſc. 7 Car. rot. 519. 


- 


| | "be of a Judgment upon a Demurrer in the Common 


Bench. The fir} Erroz aſſigned was, Betauſe the 
Recozpd was Ad feſpondendum Domino Regi & Pre- 

ſident i Collegii, &c. Qui tam pro Domino Rege, quam pro ſeipſo 
ſequitur quod reddat eis ſexaginta libras3 unde idem Preſidens 
qui tam, &c. dicit, &c. Whereas the Action ought to babe bien 
bzougbt by the Pꝛeũdent only qui tam, & c. and not by the Ring and 
Pꝛeũdent, &c. ſed non allocatur; Foz being an oziginal Whit , 
the Wait is moſt often ſo, and ſometimes the other wap: And they 
conceived it god both ways. * But Infozmations are always, 
that the party qui tam foz the Ring quam pro ſeipſo ſequitur, &c. 
Vide Plowd. 77. new Book of Entries 159. old Book of Entries 1 43. 
373. Theſecond Erroz was, that the Replication was a departure 
from the Count 3 Foz the Count ſets foꝛth, That Ring Heory the 
eighth anno decimo Renni ſui incorporavit (& per le Statut of decimo 
quarto Henrici octavi confirmavit ) the Colledge of Phyſitians by 
the name of the Preſident, &c. that no man ſhould practiſe Phyſick 
in London, or within ſeven miles, without Licence under the Scal of 
the Colledge, upon the penalty of 5 1. for every month that he ſo pra- 
ctiſed, the one moity unto the King, the other unto the Preſident 
of the Colledge, to the uſe of the ſaid Colledge, And foz that the 
Defendant not being allowed, &c. had pzaciſed Pbyſick foz twelve 
months in London. The ſatd Action was bzought, &c. The De- 
feadant pleads the Statute of triceſimo quarto Henrici octavi, cap. 8. 
Thatevery one who hath Science and experience, of the nature of 
Herbs, Roots, and Waters, or of the operation of the fame by ſpe- 
culation or practice, may miniſter or apply in and to any outward 
Sore, Uncome, Wound, Apoſthumations, outward Swelling, or Dil- 
eaſe3 any Herb, Oyntments, Baths, Pultes or Implaiſters, according to 
their cunning experience and knowledge, &c. or driok for the Stone 
and Strangury in any part of the Realm, without fuite vexation, cc. 
an Act or Statute to the contrary notwithſtanding. And thai Ye 
habing skill in the nature of Þerbs, Kots, and Waters by ſpecu- 
lation and pzactice, applyed to perſons requiring his skill, Herbs, 
Dyntments,Baths,Dzinks,&c. to their Sozes,Uncomes,Wounds, 
and fo2 the Stone and Strangury 62 Agues, «nd to all other - 
edles 


—— 
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caſes in the laid Statute mentioned, prout ei bene licuit. Et quoad 
aliquam aliam practiſationem ſeu tacultatem medicioz alicer vel alio 
modo quod non eſt culpabilis. Et de hoc ponit, &c. And makes 
his aberment, Et hoc paratus eſt verificare, The Plaintiff replies 
and ſhews the Statute of primo Mariæ capite nono, which confirms 
the Charter of decimo Henrici octavi, and the Statute of decimo 
quarto Henrici octavi, and appoints that it ſhall be in fozce notwith- 
landing any Statute oz Oꝛdinance to the contrary. And upon 
this it was demurred, becauſe it is a departure; fo2 it intitles him 
by another Act. viz. the Statute of primo Mariz, which is not men- 
tioned in the Count: and therefoꝛe was aſigned foz Erroz, But 
all the Court here conceibed, That it is no departure, @S2cauſe it 
foztifies the Count, and is as torevive the Statute of decimo quarto 
Henrici octavi, if it were repealed in this particular by the S:atute 
of triceſimo quarto Henrici octavi: And foz that the Caſe of Wood- 
head was ſhewn to the Court, Mich. 42 & 43 Eliz. rot. 397. where 
the Pꝛeüdent of the Colledge of All-Souls bzings an Action upon 
the Caſe foz taking Toll in „and tews a Charter of 
viceſimo ſexto Henrici ſexti to be diſchargedof Toll, The Defendant 
pleaded the Act of Reſumption of Liberties granted by Henry the 
ſixth, made , and ſo the Liberty gone, The Plaintiff 
pleaded a rebiber of them by the Starute of quarto Henrici ſ-ptimi : 
nd it was held to be no departure, But as it were a confeſſion and 
avoiding. The third and pzincipal Erroz alligned was, if che 
Statute of triceſimo quarto Henrici octavi, be not repealed by the 
Statute ot primo Mariz, and if not, Whether the Defendant bath 
made a ſufficient juſtification ? And Quoad that, Whether the laid 
Statute be repealed, the Court was not reſolbed, But Ki- 
chardſon chief Juſtice conceived it was repealed by primo Mariz, 
by the general wozds, any Act or Statute to the contrary, of the 
Act of decimo quarto Henrici octavi, notwithſtanding. But I con- 
teibed, that the Act of triceſimo quarto Henrici octavi, not mention- 
ing the Statute of decimo quarto Henrici octavi, was fo Phyũti⸗ 
ans; but the part of the Act of triceſimo quarto Henrici octavi, Was 
concerning Chirurgions and their applying outward Medicines 
to outward Sozes and Diſcaſes : And Dzinks only foz the Stone, 
Strangullion and Ague ; That Statute was never intended to 
be taken away by the Act of primo Mariæ. But to this point Jones 
and Whitlock. would not deliber their opinions. But admitting 
the Statute of triceſimo quarto Henrici octavi, be in fore, pet they 
all reſolbed, the Defendants Plea was naught, and not war⸗ 
ranted by the Statute ; Foz he pleads, That be applyed and 
minifred Meditines Plaiſters, Dzinks, Ulceribus, Morbis, & 
Maladiis, Calculo, Strangurio, Febribus, & aliis in Statuto mentiona- 
tis 3 So he leabes out the pzincipal wozd in the Statute ( Exter- 
nis.) And doth not referre and ſhew, That he miniſtred potions foz 
the Stone, Strangullion oz Ague, as the Statute appoints to 
theſe thꝛie diſeaſes only, and to no other. And by his Plea his 
A B potione 
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pot ions map be miniſtred to any other ſickneſs ; wherefoze they all 
held his Plea was nought foz this cauſe, and that Judgment was 
well given againſt him; Whereupon Judgment was affirmed, 


Walker verſus Sir John Lamb. Trin. 7 Car. rot. 374. 


. AW upon the Caſe. Foz diſturbance of the Plaintiff in exer⸗ 
ciling his Dficesof the Dffictalty of the Archdeaconry of Leice- 

ſter, granted bp the Archdeacon of Leiceſter, and of the Office of Tom: 
miſſarp of the Biſhop of Lincoln. Upon Not guilty pleaded a ſpe- 
cial Uerdict was found, That theſe were ancient Dfices, the one 
granted bs the Archdeacon of Leiceſter, the other by the Biſhop of 
Lincoln, and were Offices of Judicature alwaps granted to one per- 
{on foe life until 16093. and in anno triceſimo Elizabethz, were ſo 
granted to Dod Chippendale, and after, in 1609. thoſe Dffices were 
granted to Dactoz Chippendale and to one Edward Clerk foz their two 
lives, no ſurrender being actually made by Doctoꝛ Chippendale; af- 
terward, 1614. both Dfices were granted, the ane by the Arch ⸗ 
Deacon, the other by the Biſhop to Sir John Lamb and to the (aid 
Edward Cierk 3 and thoſe G2zants confirmed by the Dean and 
Chapter, That in anno 1622. Dottoꝛ Chippendale died, and after- 
wards the Arch-Deacon who granted that Office, and the Biſhop 
who granted the Office of Commiſſary died, and the Bichop of 
Lincoln who now ts, and the now Arch-Deacon by ſeberal Pa- 
tents granted thoſe Dffices to the Plaintiff, who was at the time 
of the Gzant of the Patent a Lay perſon, and Bacheloz of the 
Civil Law only: And they find the Statute of triceſimo ſeptimo 
Henrici octavi, capite decimo ſeptimo, That Lap perſons married 
o unmarried , being Doctozs of the Cibil Law, may be Com- 
milartes, Officials, Stribes oz Regiſters, and that the Plaintif 
exerciſed thole Ockites, and the Defendant diſturbed him, Et (i 
ſuper, &c. Uponthis, the matter being argued at the Barre, was 
reduced only to two queſtions ; Firſt, Whether the Patent to the 
Plaintiff, being a Lay perſon and not a Dodo of the Law, were 
god, 92 reſtrained by the Statute of triceſimo ſeptimo Henrici 
octavi? And as to that point, all the Court conceived, The 
Gzant was god 3 fo the Statute doth not refrain any (uch Gꝛant: 
And it is but an affirmance of the Common Law, where it was 

doubted if a tap oz married perſon might habe ſuch Dffices ; and to 

aboid ſuch doubts, this Statute was made, which explains, That 
ſuch Gzants were god enough; and it is but an affirmative Sta- 
tute, and there is no reſtrictton therein: And although the Statute 
ſaith, that Doctozs of the Law, (though Lay perſons o2 marri- 

ed) chall have ſuch Offices, pet that is not any reſtriction, That 

none others ſhould have them but Doctozs of the Law; and rhe 

Statute mentions as well Regilters and Stribes as Commilla⸗ 

ries, and that a Dactoz of the Law ſhall have them; pet in com- 

mon experience ſuch perſons as are merly Lay and not — 

ave 
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babe had ſuch Offices: And upon this very point was a Caſe 
in this Court, Hill. 35 Eliz. ror. 181. between Pratt and Stock, 
where, upon demurrer, this Statute was pleaded agathff the 
Plaintiff to whom the CommiCaryſhip was granted, being but a 
Bacheloz of Law, and he having granted adminiſtration , rhe 
Gzant wers adjudged god, and the Book of Entries, 484 and 43g. 
was allowed god; wherefoze thep reſolved the G2zant was well 
enough. And it was alſo reſolved, Tt at where an Officer fo2 life 
accepts of another G2ant of the lime Dffice to him and to another, 
it is not any ſurrender of the fürſt Gzant, The ſecond point wage, 
Whether the Office of the Offictalty of the Archdeatonrp, and the 
Dffice of the CommiCary of rhe Bichop, be grantable by the Sta- 
tutes of primo Elizabetbæ, & decimo tert io Elizabethæ, betauſe it 
was pzetended, they were not parcel of the poſſeſſions of the Bi 
ſhopꝛick 02 frchdeaconry, fo as they could habe any p2ofits by them, 
and then the Statute doth not refrain the Gzants of them: Bur 
all the Court reſolbed, they were within the wozds and intent of 
the Statutes 3 f they be Hereditaments, and are pertaining unto 
them; And that a Gzant ef thoſe Dffices to twa, where they were 
only grantable to one foz life, and being granted in reverſion, ts a 
void Gzant by the Statutes againſt rhe Succelſozs 3 fox the Sta- 
tutes reſtrain all Gzants of any thing to be avoidable againſt the 
Sutteſſoz, betides Gzants of neceſſity, and Leaſes fo; thzi lives 
oꝛ one and twenty years, where the ancient Rent is reſerved: And 
all other Gzants, as well of Dffices as of other things, not warran- 
ted by the Statutes, are made boid as againlt the Succeſſo2s. 
Vid. Coke 10. fol. 60. the Biſhop of Salisburyes Caſe, Cok. 5. tol. 
14 and a Caſe betwirc Vaughan and Crompton 14 Jac. at the 
Alliſes befoze the Juſtices of Aiſle fo2 the Office of rhe Kegiſter⸗ 
Hfp in Sutt. and between Johns and Powell foz the Regiſters plate ot 
Heretord, Where it was adjudged, that (ſuch Offices granted in 
Reverſion were void: Whereupon Kule was giben, That Judg⸗ 
ment ould be entred fo2 the Plainriff, unleſs other cauſe were 
chewn. And afterward being moved again, Judgment was giben 


{oz the Plaintif, 
Tredymmock verſus Perryman. Mich. 7 Car. rot. 76, 


L KRror of a Judgment in Cornwall, in Debt upon an Dbliga- 
Rd 
joyned there, was by fir Jurates only, Rolls fox the Dekendant 
moved, Thar it is not Erro2 3 Foz it is returned, That he tried 
it there by (ix ſecundum conſuetudinem ibidem a tempore, &c. befaze 
uſed : And the Ceurt being by pzeſcription, the Trpal then by the 
tuſtome map be byux; and there be multitude ol Retoꝛds in twenty 
lebe ral Courts in Cornwall, where Tryals may be by dr, by cu- 
ſtomes there uſed 3 wherefoze, if it chould be reverſed, many others 
ſhould be reverſed. But all __ _ held, That ſuch a tullome 
2 iß 


tion. TheErroz alligned was, betaule the Trpal of the IAdue 3 
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is void, and aga inſt the Common Law, and there cannot be an ex- 
emption of perſons from being Jurozs, unleſs there be (uficient Ju- 
rozs beſides the perſons exempted to make tryals : And Jones ſaid, 
although in ſome parts of Wales there be ſuch Tryals by fir only, it 
is by reaſon of an Ac of Parliament of triceſimo quarto Henrici octa- 
vi, which appoints, That ſuch Tryals may be by ur only, where the 
cuftome bath ben ſo, which pꝛoves that when they were united to 
England, and to be.goberned by the Laws here, luch Tryals could 
not be, unleſs they had bien ſo pzovided foz by Parliament; Where- 
upon the Judgment was here reverſed. 


Major verſus Brandwood, Hill. 5 Car. rot. 643. 


Eplevin. Of an Ore taken, &c. The Defendant makes conu- 
A ſance as Baplif of John Brandwood, to that he was ſeiſed in 
fi of the Mannoꝛ ot D. and that one Smith was ſeiſed in fix of ſuch 
a Tenement holden of the laid Bannvz by Rent and Hariot ſervice, 
payable after the death of the Tenant ; and that Smith died poſſeſſed 
de Animalibus & Cattallis 3 And becauſe the Hariot was not paid, 
be by the command of the ſaid John Brandwood diſtrained, and ſo 
made Conuſance; and the Jſue was upon the Tenure, and found 
fo2 the Defendant : And now Exception was taken in arreft of 
Judgment, Becauſe he doth not ſbew what was the beſt bra, 
which be demanded, no2 the kind thereof, noꝛ the p2ice of it: Foz 
this cauſe Hyde moved, That the Abow2y was ill, foz it is intertain 
what thing the Defendant (ould have, oz bow he all be ſatisfied if 
be ſhould habe Retourn. And he ſaid, all the pzefidents are in point, 
Tyat be ought to ſhew what the Hariot is, when he demands the 
paice thereof. Vid. Coke 8, fol. 103. Talbots Caſe, Plo. 94. cid. the 
Book of Entries 584. But Hutchinſon ſaid, when the Loꝛd diſtrains, 
it is becauſe the Hariot is eloigned, and therefoze be cannot ſeiſe it; 
lo then he cannot ew what is the belt beaſt. And fo2 an Hariot 
ſervice it is at the Loꝛds election either to diſtrain, oꝛ to ſeiſe it. if he 
can find it; pet ſeiſe he tannot, unleſs the pꝛoper bead of the Tenant 
only; but he map diftrain any mans beaſis, which are upon the land, 
and retain them until the Hariot be ſatisfied, And he ſaid there 
were divers pzeſidents in the Common Bench, where be avowes 
without chewing what was the beſt beaſt, oz any peice thercof : And 
it would be intonvenient to enſoꝛte the Abowant to ſhew it, foz per⸗ 
adventure he doth not know, oz ever ſaw it. Vid. 24 Ed. 3. 72. 44 
Ed. 3. 13. And aſterwards it was adjudged fo2 the Avowant. 


This Caſe was moved again, Mich. 8 Car. by Germir, 
That the Avowry was not well made, Becauſe it dath 
not appear what bead he ſhould have foz the Harior , no? of 

what value, the Retourn being irreplebviſable : JNoz can 
the Plaintiff know what to offer, to habe again his 
Cattel. But all the four Juſtices pzeſent, agreed, That 
the 


— 
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the Avowry is good enough 3 fo2 perabbenture the Avow- 
ant doth not know what was the beſt beaſt, and tbe Plain⸗ 
tiff habing done wꝛong by bis cloignment, be at his peril 
ought to tender [ufficient recompence : And that the K- 
vowry was god, there were ſhewn two pzeſidents, the one 
Trin. 18 Eliz. rot. 506. betwixt Dieker and Higgons : the 
other Trin. 13 Jac. rot. 1148. 


Hire verſas Hollingſhed. Hill. 7 Car. rot. 765. 


Rror of a Judgment in the Common Bench, in an Action upon the + 


_, Caſe for words. She is a Bawd and hath bewitched him by 
Witchcraft and Sorcery. Germin fo the Plaintiff in the Wait of 
Erroz moved, That theſe wozds be not Actionable 3 Foz to call one 
Bawd no Aaton lies at the Common Law: But to ſay that 
ſhe keeps a houle of Bawdry is Adionable at the Common Law, 
And that the Judgment paſſed ſub filentio in the Com mon Beach, 
But it was held, by Jones and my ſelf, Tyat the Action well Lies 
foz the laſt wozds, And hath bewitched him, &c. But foz the ür 
woꝛds twas doubted 3 Wherefoze, cæteris abſemibus, a rule was 
given, that Judgment ſhould be affirmed, 


Mead verſus Perkins. 


Rror of a Judgment in the Common Bench, in an Action foz 6. 


wnzds : Where the Plaintiff Perkins declared, That he was 
an Atturnep of the Common Bench, and of the Sheriffs Court in 
London: And that the Defendant ſpake theſe ſcandalous woꝛds of 
the Plaintiff, He (prefatum /e Plaintiff innuendo) is a couſener, and 
coulcns his Clients in the Sheriffs Court of London, and was for that 
cauſe dilcharged of that Court. The Defendant pleaded Not guilty, 
and found again him, and Judgment And the Erroz aligned; 
That the woꝛds be not actionable. But the Court held they were 


ſtandalous, and touched him in his pzofeſſion 3 and Judgment was 


affirmed. 
Ellis verſus Johnſon. Trin. 7 Car. rot. 1039. 


KRror of a Judgment in D. an inſeriour Court. The Erroz 
E. aſſigned, Becauſe after an Habeas Corpus cum cauſa, was ſued 
out of this Court and delivered to the Major and peincipal Oft- 
ter of that Court, and acceptance and allowance thereof, they not⸗ 
withſtanding proceeded toTryal and Judgment. The Defendant 
pleaded io nullo eſt erratum. And now Germin mobed, That this 
is not erro2, becauſe be doth not alledge the Habeas Corpus to be 
upon Beco2d 3 ſo as the erro2 now aſſigned is not trpable. But it 


was held, Thar that pꝛotteding alter rhe Habeas Corpus a 
1 


Termino Trinitatis, anno octavo 


is an Erroz, and coram ron Judice, which is cenfeſſed by the pleay: 
ing in nullo eſt erratum : And if it were not true that it was deli⸗ 
vered tothe Pajoz and allowed, it ought to have bien denyed, and is 
tryable per pa; but becauſe it is not denped it is a manitelt erroꝛ; 
Mhereupon the Judgment was reverſed, 


Wilſon verſas Chambers. 


Rror of a Judgment in the Common Bench. Upon Trover &. 
?, Converſion of a Bond of 1001. conditioned foz the payment 
of 50 l. at ſuch a day, which came to the Defendants hands, and he 
being required ſuch a day and year to deliber it, had not delivered 
it; but refuſed and converted it to his own uſe (but no day, pear 02 
place, of this Conberũon mentioned.) The Defendant pleaded Not 
guilty, and found againſt him, and Judgment fo2 the Plaintitf. 
The vr} Erroꝛ alligned by Waſſer Grimſton was, Becauſe no 
date of the Bond is mentioned, ſed non allocatur ; foz being loft and 
converted, be peradbenture did not know the certain date of the 
Bond, and if be ould recite a date and miſrecite it, it would be a 
Fayler of his Suit. The ſetond Erroz, Becauſe be did not alledg 
the day noꝛ plate ot the Converſion, ſed non allocatur; Foz the de⸗ 
nying to deliber it upon requeſt is a Converſion, and the dap, year, 
and plate are thereby alledged, which is ſukicient; Mhereupon be 
Judgment was affirmed. 


Kiffin verſu Vaughan and his Wife, Trin. 6 Car. rot. 571. 


"Rtor of a Judgment at the grand Seſſions in the County of Mont- 

, gomery in a Quad ei deforc-at, in nature of a Wyit of Right. 
The Defendant ſaith, That he bath majus jus than the Plaintif, 
and Idue thereupon 3 and at the day the Defendant made default, 
any petit Cape awarded, and at the day of the petit Cape returned 
Edward ap Thomas pꝛaped to be reteibed; becauſe the feoffment 
was made to the uſe of the laid Vaughan and his wife, ſoꝛ the life of 
the wife, The remainder to the (aid Edward ap Thomas and his 
Ibeirs. The Demondant counterpleads that Reccipr, Traverſing the 
feoffment, and Jfue joyned thereupon , and at the dap of return of 
the Jury, Edward ap Thomas did not appear, but one John ap Ed- 
wards ag his Son and Þeir, pzayed to be received by his Guardian, 
be being within age, and ſaid, that his Father was dead, and he as 
Son and heir appeared, and pleaded the ſame Plea, as bis Father 
pleaded, and pzayes 4 le paroll demurrer pur ſon nonage, The Þlain- 
tiff counterpleads his receipt, taking Idue upon the feofment ut 
antea, and upon that, they were at Jue and at the day, the 
Tenant by receipt made default, and a petit cape awarded, and at the 
day be did not ſave his default ; Whereupon Judgment was again 
the Tenant by receipt, and Erroz bought. The firſt Erroz afitrned 
was, Betauſe the Counterplea was ol the fcoffment alledged, where 


be 
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he ought to have ſaid of the Rebe rüon, and he cannot Traverſe the 


feoffment ; But quocunque modo the Reverſion, And although 
he bath it not by feoffment, yet if he hath it by any other wap, that 
ſufficeth. The lecond Erroz was, Becauſe the receipt is admitted, 
after receipt, which ought not to be, unleſs in caſe where the Tenant 
by receipt dyes, and his heit comes in loco ſuo. The third Erro2 
was, Betauſe the Judgment was given upon the default of the Te- 
nant by receipt, againſt the Tenant by receipt, where the Judgment 
ought to be always, againſt the Tenant to the Action, and this was 
held a maniſeſt Erroz 3 Whereupon the Judgment was reverſed, 


Abraham Jennings Plaintiff verſus Vandeputt and others. 


[ Ebt upon an Arbitriment to deliver 75]: And declares that 

the Plaintiff and Defendants ſubmitted themlelves to t be 
Arbitriment of four Merchants, concerning certain Accoun: s of 
Pilchers 3 ſo as the Arbitriment be made anv delivered in wziting, 
befoze the twentieth of July foilowing : And if they could nor agre, 
then to the Arbitriment of ſuch an Umpire as the Arbitratozs hauly 
name; ſo as he made his Umpirage in wziting befoze the übe and 
twentieth of July following. And <ews that the four fArbvitratozs 
did not make any Arbitriment, ad vel ante the twentieth of July fol- 
lowing 3 but that befoze the twentieth of July, viz. the eighttenth 
of July, thꝛte of them, and the fourth Arbitratoꝛ agreeing rhereunto 
upon the one and twentieth of July, by their wziting dited che 
etghtienth of July, nominated Abraham Chamberiaine foz Umpire, 
who took the charge upon dim, and befoze the twenty fifth of July 
made an award ſuper premiſſis, viz. That the Defendants ſhauld 
pap the ſaid 751. within a month, c. And fox nan · payment, this 
Action was b2zought : And upon nil deber, found foz the Plainticf. 
and after Uerdic mobed by Grimſton in arreſt of Judgment, That 
this nomination of rhe Umpire befoze the twentieth of July, (at 
which time they were to make their award) was not god. Fo2 they 
bad all that tine to make their award, and no time then appointen 
fo2 to nominate an Umpire, until after the twentieth of Ju» 4 
non allocatur ; Foz theretsno compleat nomination until t agre- 
ment of the fourth Arbitratoz with the other thꝛe, viz. the one and 
twentieth of July, and the waiting is not to babe effect until that 
time. And it is no waiting by intendment until ſealed; although 
it be dated befoze. And it they bad nominated the Umpire befoze the 
time expired of making their Arbitriment, pet it is god enough, 
when no Arbitriment is made by them within the time; Where- 
upon it⸗was adjudged fo2 the PlaintifF, 


10. 
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Watts verſus Baker. 


Reſpaſs quare clauſum fregit. The Defendant pleads attoꝛd- 

ing tothe Statute of viceſimo primo Jacobi, that be tendzed 
amends befoze the Action bꝛought, viz. the ſecond ol Dcober ſeptimo 
Caroli. The Plaintiff replies, That befoze ſuch tender, he ſued 
a Latitat, Teſte the laſt day of Trinity Term befoze, and upon that 
pꝛotured the Defendant to be arreſted, intending to declare in Trel⸗ 
paſs 3 It was thereupon demurred, and reſolved, That this Ten- 
der tame to late: Foz as well as a Tender after an oziginal Wyr, 
comes tw late; ſoafter an Arreſt upon a Latitat: Foz the Tender bp 
the Statute is intended to be immediately after the Treſpaſs, and 
befoze any Suit commenced 3 Wherefoze it was adjudged foz the 
Plainttf, 


Prohibition was pꝛaped by Calthorp. To (tap a Suit upon an 
A Appeal here to the Delegates from a ſentente in Ireland; Fox 
Tythes of Fiſh taken in the Sea, Becauſe Fi in the Sea o2 great 
Rivers are ferz naturz, and not Tythable. Secondly, Becauſe 
the Sea fs not within any Pariſh : So as no ſpiritual Perſon can 
ſay it is within his Parich, where the Fich is taken. But the Pꝛo⸗ 
bibition was denped; Foz Tythes of Fiches are uſually paid in 
Ireland, as Jones affirmed. And it was laid in Cornwall, they pap 
Tythes loꝛ ching in the Sea, to the Parſon ofthe Pariſh where they 
are landed: And it is a cuſlome in Yarmouth, that Tythes fall be 
paid fo2 Þerrings. | 


Hopeſtill Tyldens Caſe. Ante pag. 252. 


13. 22 being awarded, to the Majoz and Jurates of 


Hit he, to remobe an Endictment taken there againſl Hopeſtill 
Tilden, who was Endicted befoze them foz Buggery: They re- 
turned upon the Wzit, That it is one of the Cinque Ports: And 
that they habe a p2tbiledge there. and of time whereof, &c. That 
no Mzit out of the Kings Courts runs there; But it muſt be di- 
rected to the Warden of the five Ports who Gould ſend them, and 
then thep were returned, and not otherwiſe. And it was moved, 
That thts is an ill return, and that they bad not any ſuch biberty; 
Foz they may not meddle with matters of the Crown. becauſe it 
is ſabed in Magna Charta; Whereupon it was pꝛaped, That it 
might be diſallowed, and that a Pluries Cerciorari might be award 
ed againſt them commanding them to certifie the Endigment at 
ſuch a day, and then to be in perſon to ſhew their Cn and 

ebidente 
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ebidente foz their pꝛetended claims» and to anſwer their contempr. 
in not returning the Kecozd upon the fir} UWizit : And Noy the 
Kings Atturney ſhewed a Recozd, Paſch. 43 Ed. 3. rot. 19. out of 
the Treaſury of rhe Exchequer. A Wait being awarded out of tbe 
Chancery, To the Maioꝛ and Commonalty of London, to certifi? 
an Endiament there taken againſt one Lumbard foz ingrofing of 
Silk, upon the Alias they made ſuch return, That by ancient Cyar- 
ters confirmed by Parliament and ancient uſage, they had ſuch a 
pꝛibiledge, Thar all Endiaments and pꝛottedings ſoz any cauſe 
unleſs foz felony, ſbould be tryed and determined there, and not ell 
where: And bereupon a Pluries was awarded to return this En⸗ 
diument into Chancerp, and that they Gould be there at the ſame 
day to (hew their evidence and Charters to maintain their claim, 
and to an[wer their contempt : And at the ſame day they returned 
all their evidence and pzociedings there. And ſo it was payed, 
That ſuch courſe (ould be obſerved here: And the Court awarded 
accozdingly a Pluries Cerciorart Directed to the Majo and Ju- 


rats. 
Goodyear verſs Biſhop. 


Ction for words. Whereas the Plaintiff is, and foz divers 
AV pears hath bien a Merchant, and uſed the Trade of a Ber- 
chant, That the Defendant having communication with one Har- 
ris of the Plainriff, to ſcandalize him, and depzibe him of bis means 
of living, ſaid of the Plaintiff theſe ſcandalous woꝛds, He (innuendo 
the Plaintiff ) is not worth a groat, he is 1001. worſe than noughr. 
After Uerdic fo2 the Plaintiff in London, and one hundꝛed marks 
damages given, Jt was moved in arreſt of Judgment, that theſe 
woꝛds be not actionable 3 Foz he doth not ſhew, that be ſpake of him 
as in relation to bis pzofeſſion, noz called him Banrupt. But all 
the Court held, That rbeſe wozds of a Merchant who lives upon 
ques which is the pꝛintipal means of his gains, be very ſcanda- 
ous, and tant amount as il he had called him Bankruptz Where- 
foze it was adjudged fo? the Plaintif, | 


Johnſon verſus Sir Henry Rowe. 


Rohibition. Fo? that the Prior of the Salutation of the oꝛdet 
ol the Carthulians was ſetſed in te of an Houſe and Gzange, 
called Bloomsbury in the Pariſh of Saint Giles, and of ſuch Lands 


in the Tenure of the Piaintiff : And that he and all his pzedeceſo2s, 


until the dap of the diſolution held them diſcharged of Tythes. And, 
ſo ſeiled, viceſimo nono Henrici 1 1 lurrend2ed them to the Ring, 
| and 
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and pleads the Statute of triceſimo primo Henrici octavi, and con- 
beyes the intereſt from the King to the Plaintif#, &c. The Defen- 
dant pleads, That primo Maii 1422. it was agreed betwixt the 
Daſter of the Þoſpital of Burton Lazars and the ſaid Pzioz, That 
when the Lands of the Mano of Bloomsbury were in the hands of 
tbe Tenants 02 Fermersof the Pzioz, that Cythes ould be paid: 
And when the Lands Gould be in the hands of the Pztoz himſelf, 
that they ſhould not pay Tythes 3 but then they thould babe ir 
Kine-gate, in ſuch a Paſture of, & c. in lieu ofthe Tythes, And con- 
veys the poſſeſſion of the Þoſpital to the Ring by ſurrender , and 
from the King to the Defendant, and Traverſeth, That the Plain- 
tif now holds the Lands diſcharged of Tythes, cc. whereupon 
tbe Plaintiff demurres, and it was adjudged for him, That the 
Plea is ill, and no god indutement to the Travers; foz he makes 
no Title to the Maſter of the Iþoſpital to Tythes, but only pꝛe- 
tends an agriement, but doth not intitle him to the Tythes, noz 
thews that he was ſeiſed of them in fie, noꝛ doth chew anp thing foz 
which they might make ſuch an agreement; alſo he doth not bew 
the agreement to be by wziting, and the inducement of a Travers 


ought to be always ſufficient 3 Whereupon it was adjudged foz the 
Plaintif, 


The King verſus Warde and Lyme. 


16, I Ntormatiov. Whereas there was from the time whereof, 8c. 
a common high-wap in Cold-Aſuby, in a Lane called Crick- 
lane, leading to dibers Market-Towns, as well foz Þozſe-men 
as fo2 Fot-men, and fo2 Carriages, That the Defendant , the 
tirſt of June, ſeptimo Caroli, with hedges and ditches erected croſs 
the Lane, incloſed and copped the ſaid wap, and held it incloſed 
and ſtopped , wherebp, &c. The Defendants confeſs that there 
was ſuth a common high⸗ way prout in the Jnfozmation, and that 
they incloſed and ſtopped it. But they laid that the ſaid way was 
ſo foul, and ſurrounded with water and dirt, That Paſſengers 
could not paſs there without great danger. And that befoze the 
ſtopping of the Lane, viz. the thirtieth of Map, ſeptimo Caroli, 
fo the pzofit and eaſe of the Paſengers, one Carew Sands, being 
ſeiſed in ſe of a Cloſe adjoyning to the (aid Lane, laid out another 
way moze commodious foz the Rings people there to paſs, and befoze 
the laying out of that wap, viz. decimo octavo Maii ſeptimo Caroli, 
a Wait of ad quod Damnum iſſued to enquire, whether it were to 
the damage, &c. if the King chould grant ſuch licence to the De- 
fendants to top the ſaid way? And thereupon an Enquicition was 
taken triceſimo primo Maii, ſeptimo Caroli, That it was not to the 
damage, &c. if the Ring thould grant ſuch licence. &c. Foz that 
another way is laid gut as beneficial fo2 the people, abſque hoc, 


Tha [ 


Caroli Regis, in Banco Regis. 


— 


That they intloſed and ſtopped it with hedges, &c. ad commune no- 
cumentum, &c, Upon this the Kings Atturney demurred. And 
now it was moved, That this Plea was ill in matter and fozm, 
becauſe the allegation that Carew Sands laid cut another way moze 
b2nefictal fo2 the Rings people, not appearing by what authority 
he did it is not geo) ; foꝛ it is but at bis pleaſure, and he may ſtop 
it when he will; and by that laying out, the Subjects have nat ſuch 
intereſt therein, ſo as they may juſtitie their going there; no2 is it 
any fuch wap, that the Inhabitants are bound to walch there, 02 59 
make amends ifany robberp be there committed, no2 is any perſon 
lyable to repatr and maintain it; allo the pleading the iNuing of the 
ad quod Damnum, and the Enquiſition thereupon, is to no purpoſe, 
when he doth not plead, tbat be obtained litente 3 ko that is only on 
purpoſe to inable him to obtain licence, and therefoze the Plea is ill. 
Vid. Regiſter 253. & 255. Another exteption was taken, Becauſz 
the Travers is ill, That be did not incloſe ad nocumentum, &c. 
here toꝛe and foꝛ theſe reaſons theCourt Held the Plea ill, and gave 


rule foz Judgment. 
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Emorandum. In the Vacation Sir James Whitlock , one of the 
Juſtices of the Kings Bench, died in his houſe at Fauly in the 
' ® County of Buchs, and Sir Francis Harvey, one of the Juſtices 
of the Common-Bench , died at his houſe in Northampton, and Sir 
Robert Berkley, the Kings Sexjeant of the Middle-Temple, was made 
and ſworn Juſtice of the Kings Bench the eighteenth of October, and 
Francis Crawley, the Queens Serjeant, was made and ſworn Juſtice of 
the Common-Bench the ſame day. 


Halley verſ#s Stanton. Trin. 8 Car. rot. 1405. 


/ Ction for words. Mhereas be had bien always of god con- 
- {\ verſation, and never touched with any fuſpition of any mat⸗ 
ter of fellony, and uled the Trade of buping and ſelling of Cattel, 
and thereby gained his living; That the Defendant maliciouſly 
ſyake thele wozds of the Plaintiff, He, (innuendo the Plaintiff) was 
arraigned at Warwzck, tor ſtealing of twelve Hogs, and if he had not 
made good triends, it had gone hard with him 3 ubi revera he never 
was arraigned noꝛ queſitoned foꝛ any fellony, Akter Uerdic upon 
Not guilty pleadeb, it was found fo2 the Plaintiff, and damages 
twenty pounds; And now Serjeant Crew mobed in arreũ of 
Judgment, That theſe wezds be not ac&ionable 3 Foz to ſay, He 
was arraigned tor fellony, is not any caule of Audion, no moze than 
to lap, That one was detected for fellony : Foz god and honeſt 
men map be ſuſpected oꝛ arraigned foz fellony: and in triceſimo pri- 
mo Elizabethæ, it was reſo[bed in the Caſe of Noel! an Attozney, 
You were cooped up for forging of Writs 3 àdjudged the Action lies 
not; {o here, &c. wherefoze, &c. But all the Court ſeriatim de⸗ 
livered their opinions, That the Aaion lies, eſpecially as in this 
caſe it is alledged, That he falfip and maliciouflp ſpake theſe words. 
adding, lt he had not made good friends, it had gone hard with him, 
wyich $ews, That be concetbed he was guilty of ſuch an offence ; 
anv when it is meerly falle, as it appears by averment, That he ne- 
ber was arraigned to2 any fellonp, noꝛ ever committed any, it is 
the moze malicious 3 and being ſpoken in diſgrace, that none ould 
truſt him, it therefoze differs from the Caſe cited, and from the Caſe 
Paſch. 34 Eliz. betwixt Bayly and Charrington, in the Common- 
Bench, Where an Audion was bzought fox ſaying theſe wozds . 
Thou wert arraigned for two Bullocks : After Uerdia, upon Net 
guilty found foz the Plaintiff, it was adjudged that the Acton lies 
not, 


3 


Term. Mich. anno octavo Caroli Regis, &c. 


UA ART 


not, Becauſe he doth not ſap, For ſtealing of Bullocks, noz that any 
fellonp was committed. noꝛ aberres that he never was arraigned 
fo2 fellony, as here. Alſo a Caſe was cited, Trin. 8 Jac. io the 
Kings Bench, betwixt Hayns and Spratt, fo ſaping, Thou wert in 
Norwich Gaol for a Robbery committed upon J. S. with an Aber- 
ment, That he never was in any Gaol foz fellonp, it was avjudged, 
That the Action lap; Whereupon it was here adjudged koz the 
Plaintif. 


Southold verſus Daunſton. Trin. 8 Car. rot. 868. 


A Ction upon the Caſe for words. TOhereas he was of god 


7 name and fame, and was in Communication to be married to 
ſuch a woman, with whom be ould have had ſuch a Poꝛtion; 
That the Defendant to ſcandaltze him, and to hinder anv depzibe 
him of his Marriage, ſpake theſe wozns of the Plainriff, Souchold 
hath been iu bed with Dorcheſter his Wife, whereby be loſt His Mar⸗ 
riage. Akter Uerdic upon Not guilty pleaded, and f;und fo2 the 
Plaintiff Bing Serjeant moved, That thel? wozbs be nor agio⸗ 
nable ; foz it may be, be was in bed with her when he was a Child, 
che being his Nurſe, oꝛ it may be that her husband was in bed ve- 
twixt them: And words ſhall be taken in mitiori ſnſu when any 
conliruction t an be made to help it. But Jones and my ſelf con- 
ceived, that being ſpoken to dilgrate him and depzibe him of bis 
Marriage, and he thewing that he was depꝛived ol his Marriage, be 
bath geobtaule of Adion, and ſuch fozratgn intenoments as bath 
been alledged wall not be taken, but ir (all be adjudged ex affe- 
ctu dicendi, which is here to hinder him of his Marriage; as it is 
now found by the Uerbic : But they would adviſe thereof. Reſiduum 
poltea, adjudged ko the Plaintif. 


Favely verſus Eaſton. Hill 6 Car. rot. 1075, 


Jectione firmæ. Df a Meſluage and two hundzed acres of 4. 


E. Land, fiſty acres of Meadow, and twenty acres of Tod in Bi- 
ſhops Morchard. Upon Not guilty pteabed, and a ſpecial Cerdicr, 
it appeared, That John Eaſton Tenant in tail to him and the Þeirs 
Dales of his body, of this Meſſuage and Land called Eaſtons, Ty- 
ing in Biſhops Morchard, lebied a Fine thereof by the name of a 
Deſſuage and two hundzed acres of Land, fifty acres, &c. in 
Eſſington, Eaſton, and Chilford, to the uſe of him and his Þeirs ; 
And they find, That there is not anp Clill, oz Hamlet, oꝛ place 
known by the name of the Beſuage oz Tenement called Eaſtons, 
ut of the Uitls oz Þamlets, and that none of the ſaid Tenements 
either be 02 were in E ſlington o2 in Chiltord 3 And whether upon this 
matter found. a Fine leviedof Lands in places known in a Uill, not 
mentioning ihe Uill oz Þamlet where theLands are, be good, was the 


ſole queftton ? And it was argued by Grimſton, That it is not go 5 
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fo2 a Fine ought to be of Lands in a Uill oꝛ Þamlet , naming the 
Uill oz Hamlet wherein they lie, 02 the places known out of every 
Uill oz Pamlet, but not of Land in places known within a Gill, as 
bere, a place known without menttoning the Uill. But Calthorp 
fo2 the Plaintiff argued, That the Fine is god, Becauſe it is a per- 
ſonal Action ; and although the Covenant be real in reſped it con- 
cerns Land, yet the Action is perſonal ; and as perſonal Actions 
may be bzought of Land in places known: by the ſame reaſon Fines 
map belebied. Vid. 1 Hen. 5. 9. per Hales, 21 Ed. 3. 14. 38 Ed. 3. 
20. 29 Ed. 3.10. Ed. 6. Fincs Brook 9. 44. For a ſetond reaſon, 
A Fine is but an aſſurante by agriement betwixt the parties, which 
may be by ſuch names as the parties egrie; and he cited fo2 that a 
Caſe in this Court, Paſch. 1 7 Jac. rot. 140. betwixt Munck and But- 
ler. And of this opinion was Richardſon and Jones, and my ſelt 
agreed with them; Fot, a Fine being but an aſſurance, is favourably 
to be taken, 28a retubery of an Aubowſon o Penſion, though it be 
not pꝛaper, pet being luffered, bath been adjubged god, becaule it is 
but a common aTurance, although not allowable in other Actions, 
as Coke lib. 5. fol. 40. Dormers Caſe is reſolved: So this Fine 
being lebyed and retoꝛded is good enough $ But the Court woulb at» 
vile furiher thereof, polſtca pag. 276. 


Cawdry verſus Highley, alias Tythay. 


Ction for words. Whereas the Plaintiff was of god conver- 


A (ation, and exerciſed in the pzactice of Pbycck, as well in Lon- 
Jonas in the County of Lincoln and other plates, and by reaſon cf 
bis knowledge in the laid Art, wis, about twenty years ſince, made 
Dot toꝛ of Phyũck in Cambridge attoꝛding to the courſe of the Tini- 
berſity, and pzactiſed, and miniſtred Phyſick to divers Moble⸗ men 
and others fo2 21 years laſt paſt : Thgg the Defendant (præmiſſo 
rum non ignarus out of malice, toſcandatfze him with his Patients 
and to withdꝛaw them from medling with him) ſaid of the Plaintiff, 
and to the Plainrif, in the pzeſence and hearing of dibers, Thon 
art a Drunken Fool and an Als z Thou wert never Scholar, and art 
not worthy to ſpeak to a Scholar, and that I will prove and jultific. 
Alter Not guilty pieabeb,and found fo2 the Plaintiff.it was moveb by 
Hotcon, that the Action lies not; foz he doth not ſhew there was com- 
munication with any concerning his skill in Phyſick, oz his pꝛactice 
therein: And the firf} wozds, Thou art a Fool and an Als, be but 
woꝛds of ſcoꝛn 3 And the other woꝛds touch him only in Scholarſhip 
and nat in bis Art: And a Phyũtian map be no good Scholar, and 
yer a gob Phyſitian: And it was compared unto Buckleys Caſe. 
fo2 laying of an Arturnep, That he is a corrupt man; unleſs there be 
conſerence of his Pꝛoteſſion, the Action lies not. Richardſon ſaid he 
was ol that opinion; but we would adbiſe : Afrerward, Trio. 9 Car. 
'twas adjudbged foz the Blaintif, 

Manning 
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Manning and his Wife verſus Fitſherbert. 


Ction upon the Caſe. Fo2 that the Deſendant ex malitia upon 6. 


the Plaintiffs Wife crimen feloniæ impoſuit, and had cauſed 
ber to be bzought befoze Hz. Gregory, a Jultice of Peace of the 
Countp of Oxon, & falfo & malitiosè ſaid befoze him ad tunc & ibi- 
dem, That he charged her with felony, for ſtealing of an Hog from one 
Hundby his Coſen, and required, That che might be bound ober to 
the Aiſles 3 whereupon the was infozced to find Sureties fo2 her 
appearance at the Aſiſes. After Uerdict, upon Not guilty pleaded, 
and found foz the Plaintiff, and fozty ſhillings damages adeſt, 
Littleton Recozder of London mobed tnarret of Judgment, Chat 
the Action lies not: Firſt, Becauſe they do not ſay, That rhe De 
fendant falsò tmpoſed upon ber the crime of Felony. Setondlp, 
fo that they do not (ew the day and the place, when and whither 
be cauſed her to be bzought. Thirdly, Becaule they joyn Actions 
fo2 woꝛds, and in nature of a conſpiracy together; ſed non allocan- 
tur. Foz when they (ay that the Defendant , ex malitia, impoſed 
crimen feloniz, that implies fals0 ; and when it is ſaid, he cauſed 
her to be bzought befoze a Juſtice of the Peace, that is coupled with 
the other, and ſhall be intended the ſame time and place, eſpecially 
when it is afcerwards, That he ad tunc & ibidem charged her with 
Felony: And foz the other matter, it is not in nature of a conſpiracy, 
but an aggravation of the falſe and malicious accuſation ; Where» 


upon it was adjudged foz the Plaintiffs. 
Chapman verſ Allen. Hill. 7 Car. rot. 419. 


2 ſur Trover of five Kine. Upon Not guilty pleaded a 7. 


(pecial Uerdid was found, That one Belgrave was poſſeſ- 
ſed of thoſe five Rine, and put them to paſturage with the D-fen- 
dant, and agreed to pap unto him twelbe pence foz ebery Cow 
weekly, as long as they remained with him at paſture, and that 
afterwards Belgrave fold them to the Plaintiff, and he required 
them of the Defendant, who refuſed to deliber them to the Plain- 
tiff, unleſs be would pay foꝛ the paſturage of them foz the time that 
they bad bien with him, which amounted to ten pounds: Al⸗ 
terwards one Foſter paping him the ſaid ten pounds, by the ap- 
pointment of Belgrave, he delibered the fibe Bealts unto Folter ; and 
if ſuper totam materiam he be guilty, they find to the ÞÞlaintif. 
and damages twenty five pounds; and if, &c. then foz the Defen- 
dant. Jones and my ſelf (abſentibus cæteris Juſticiariorum) tontei- 
bed, That this denyal upon demand, and deliver p of them to Fo- 
ſter, was a converſion, and that he may not detain the Cattel a- 
gainſt him who bought them, until the ten pounds be paid, but is 
infozced to habe his Action againſt him who put them to paſturage * 


And it is not like to the Caſes of an Jnn-k#per oz Taploz : —_ 
may 
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map retain the IÞozſe oz Garment delivered them until they be latis⸗ 
fied ; but not, when one receives IÞozles o2 Kine oz other Cattel co 
paſturage, paying fo2 them a weekly ſumme, unleſs there be luch an 
agriement betwixt them; Whereupon Rule was given, That 
Judgment could be entred foz the Plaintif, 


Johns verſus Staynar. Hill. 8 Car. rot. 243. 


8. Rror of a Judgment in Ejectione firmæ. The Erroz aſſigned, 
[- Becauſe the oziginal Wert doth not warrant the Declaration 3 
fo? the oziginal bears date viceſimo quarto Januarii ſexto Caroli, 
and the Ejeument is ſuppoled triceſimo primo Januarii. And after 
Uerdict, upon Not guilty pleaded and found foz the Plaintif, any 
Judgment entred, this Erroz was aſſigned ; and upon Diminution 
alledged, the Wait was certified 3 and the Defendant pleaded la 
nullo eſt Erratum. And now Rolls moved, That it is god not- 
withſtanding; fozthe Wit was retournable craſtino Purificationis, 
and the Trpal was upon the Idue joyned Trin. ſeptimo Caroli; 
and there doth not appear any conttnuance upon this; Wherefore it 
all be intended, That another oꝛiginal Wait was bzoughr, which 
is wanting, and not certified : And compared ir to the Caſe of the 
Biſhop of Worcelter, where the Declaration was of a Leaſe by 
bimſelf in an Ejectione firmæ, and the Mit certified was ofa Leaſe 
by bis Pzedeceſſo?, and holden, That it ſhould not be intended che 
Duginal ; whereupon the Acton was bzought. Allo where an 
Action is bꝛought and tryed in Midd. and the oꝛiginal certified in Lon- 
don, it ſhall be intended not to be the ſame Oꝛiginal, but rather, 
That it was a Uerdic without an Oꝛiginal, which is aided by the 
Statute, where there is ng Oꝛiginal. Vid. poſtea 281. 


Harris verſus Richards. Trin. 7 Car. 


9. A2 Whereas one Bond was bound to the Plaintiff in 
an Obligation of fourtp pounds, fox the payment of twenty 
pounds 5 and whereas the Defendant was bound to one Hodges 
in an Obligation of one hundzed pounds, dated quinto Februarii de- 
cimo nono Jacobi, {oz the payment of fifty fibe pounds the fifth of 
Febzuary following, and the ſaid twentp pounds and fifty fibe 
pounds being due and not paid, That the Defendant, the firſt of 
Febzuary 1624, Which was, in anno viceſimo ſecundo Jacobi, in 
conſideration the Platrntiff would fozbear the payment of the rwen- 
ty pounds until 1627. and in conſideration the Plaintif would 
compound with the laid Hodges foz the ſafd fifty pounds, and the 
intereſt then due, and deliber the laid Bonds into bis hands, allu⸗ 
med to pay unto him the laid twenty pounds and the ſaid fifry 
pounds, and all the intereſt, which he <0uld pay oꝛ compound foz - 
and alledges in facto, That he did fozbear the ſaid twenty 
pounds: And upon the frlt of March 1624. paid the laid fifty 
pounds 
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pounds, and fifteen pounds foz interest, and obtained the ſaid Bond 
into his hands; And that upon ſuch a dap, year. and place, be gave 
natice thereof to the Defendant, and required ot him payment.there- 
of accozding to his pzomile, who had not paid it, and. therefoze be 
bzougbt this Action. Alter Uerdict foz = FRO Germin and 
Calthorp mobed in arreſt of Judgment, t this Action lies not; 
for it is nolawful conſideration to pap intereſt; ſed non allocatur : 
Fo2 it is tocompound a fozfeited Bond, which is a god, conſidera» 
tion: Alſo it is no unlawful conſideration to pay intereſt, not be: 
ing moze than is permitted, The ſecond Exception was, That 
there was not any conſideration why the Defendant would pay the 
twenty pounds; fox he had not any benefit thereby, (ed non alloca- 
tur: Ia it is a ſufficient confideration, That the Plaintiff at his 
requeſt would fozbear it. The third Exception, That it is not al- 
ledged he gabe notice what he paid fox rhe compoſitton, noꝛ the place 
no time, ſed non allocatur : Foz upon the biew of the Recozd it 
appeared, That the ſaid day and place of the notice were ſet 
down: And Jones conceibed , I there had not been ſuch preciſe 
notite of the quantity he paid, and when 3 pet being erpzeſy alledged 
that he paid ſo much, and required it, and that it was not paid up⸗ 
on requeſt, it had been ſnfficient 3 Wherefoze it was adjudged fox 
the Plaintiff; and Erro being afcerward bought, the Judgment 
was affirmed, 


Burgoyne verſ#s Spurling. Trin. 7 Car. rot. 373: 


Jectione firmz. Upon a ſpecial Uerdic the Caſe was. Tho- 
E. mas Jackſon a Coppholder , viceſimo Aprilis 6 Car. Reg. ſur- 
rendꝛed a Copyhold Peſſuage, and twenty acres of Land, parcel of 
the Banoz of Hurſt , into the hands of two Tenants of the Panoz 
to the uſe of Hutchinſon and his Þeirs, upon condition, That if be 
paid the ſaid Hutchinſon 1060 l. upon the firſt of Julp following, 
That the ſurrender (ould be boid. And they find the cullome of 
the Banoz, That a Copybolder may ſurrender bis Copphold in- 
to the hands of two Tenants, of the Banoz, and that the twenty 
fifth of Map, ſexto Caroli, befoze the payment of the ſaid money, 
be ſurrendꝛed an acre, parcel ofthe twenty acres, into the hands of 
two Tenants of the Panoz, to the uſe of William Jackſon and his 
Þetrs, and afterwards the Surrenderoz paid the ſaid 10501, 
attoꝛding to the condition, and then ſurrendzed the ſaid Tenenients 
into the hands of rhe Steward ofthe Darioz, to the uſe of Richard 
Price and his peirs, and afterwards the eighth of Octob. r, ſexto 
Caroli, being the firſt Court after theſe ſurrenders made, the two 
laſt ſurrenders were pꝛeſented, and the (aid William Ja-kſon was 
admitted to the (aid one acre ſurrendzed to the uſe of him ; and the 
laid Richard Price was admittedat the ſame Court to the ſaid el⸗ 
ſuage and twenty Acres, whereof the (aid one Acre, was parcel, 
accozding to the ſurrender made to the uſe of him; And that the ſaid 

m ſurrender 
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furrender to the uſe of Hutchinſon was never pꝛeſented; and that 
there is a Cuſtome within the Manoz, That if any ſurrender be 
made out of Court to theuſe of another, and be not pzeſented at the 
next Court, it is me&rlp void; and that the ſaid Richard Price en- 
tred into the ſaid one Acre, and made a Leaſe to the Plaintif, and 
the Delendant by command of the laid William Jackſon onſtea him: 
And if, &c. The ſole queſtion was, Whether this ſurrender of the 
Acre, befoze the Condition perfozmed, be god o: not? Grimſton ar: 
guedfoz the Plaintiff, That the ſurrender befoze he hath perfozmed 
the Condition, is mirlp void; foz all the intereũ is out of him, and 
then be hath nor any power to mate a ſurrender ; but he agred, 
Chat after the Condition is perfozmed, the Eſtate is reveſted in 
bim, and he map make a ſlurrender. Calthorp foz the Defendant 
argued, That this ſurrender; upon condition, the Condition being 
perfozmed befoze the next Court, and the ſurrender not pzeſented, 
the ſurrender is as if it never had been made, and after ſuchſurren- 
der, and befoze the condition perfozmed, the Copyholder remains 
ſtill intereſed, Co. lib. 4. 28. and the Eftare was never out of him; 
ſo his ſurrender tb another, he being admitted, is good: And of this 
opinion Jones and my ſelf wete, but cæteris abſentibus, adjurnatur. 
Reſiduum poſtea, pag. 283. | | 


j 


Waller and Petty verſus Sands. Trin. 7 Car. rot. 374. 


11. Fa ſur Trover &. Converſion of 200 Toads of Timber and 
200 loads of Stotk wod. Upon Not guilty pleaded, and 
a ſpecial Uerdic, rhe Caſe was. Tenant foz life without impeach⸗ 
ment of Waſte. extepting boluntarp Made, be in the reverſion bar- 
gains and ſells the Timber tries, growing upon the laid Land, to 
the Plaintiff 3 the Tenant foz life cuts down the tries, and ſells 
them to the Defendant, and he ſells them to one Green; and whe- 
ther the Bargainte of the tries ſhall habe an Action of 770ver again(i 
the Uendie of the Tenant fozlife, the Tenant foz life ( cutting them 
and ſelling them ) being pet alive (as it was found by the Uerdig) 
was the queſtion ? Hide foz the Defendant argued, That be chall 
not: Foz during the life of the Tenant foz life, although the Leſſoz, 
oꝛ be in reverſion, hath a general pꝛoperty, yet be bath no authozity 
to ſell them. The Tenant foz life having a particular intereſt and 
authozity in them, and his ſale being void, his Bargainee bath no 
intereſt to maintain the Action, Vid. 21 Hen. 6. 46. Dy. 90. Coke, 
Lyfords Caſe, fol. 47. Cok. Lit. 220. Bowls Caſe, fol. 82. Et ad- 
jurnatur. 


Le Marchant verſus Rawſon. Trin. 7 Car. rot. 732. 


1 D upon the Statute of ſecundo Edvard? ſexti. Foz not ſetting 
_F foxth of Cythes: The Defendant pleaded Nil debet, and it 

was found againſi him. Germin moved in arreſl of 2 

at 
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That it was a Wiſ-tryal, and without ſufficient warrant: Foz 
the Jurata upon the Niſi prius is, That jurat. ponitur in reſpeftum 
inter le Marchant Plaintift, & Ramſon Detendevt. in placito Trauſ- 
greſſionis, uſque poſt octab. Mich. Niſi pi ius, &c. lo by this Jurata, 
which is the Tarrant of the Juſtices of Niſi prius, there is not any 
authozity to try the Jſue, and iwas held a plain Mitprition. But 
the queſtion was, Whether afrer Tryal this be not amendable; 
loꝛ all the Roll was well? The Idue was in debt, and it was a 
mir Miſpriſion of the Clerk to make it in placito Tranſpreflionis, 
where it ought to habe been in placito Debiti 3 and {the jurata is not 
the ſole Warrant to the Juſtices of Niſi prius to pected 2 Foz the 
Wit of Diſtringas is to try the Idue in placito Deviti, Niſi prius, 
&c. So, that is a Warrant to p2zoceed, although the Recos of 
Niſi prius doth not warrant it. And it bath ben ruled, Tha; 
where, upon ſuch zit of Diſtringas, the Sheriff returns No nina 
Jurator. inter 4 Querent. & B Defendent. in placito Tranfgreſlionis, 
where the Wir (to which the Panell is anne red) is in placito De- 
bit i (being but a Miſpriſion of the Sheriffs Clerk in milreciting tbe 
— it ſþall be amended ; Mherekoze the Court would adviſ? 
thereof, 


Gryflyth verſ@ Biddle. 


r fo2 taking a Bullock and ſelling it: The Defen- 
dant juſtifies, becauſe ar the Sheriffs Turn, held infra men- 
ſem Paſch. viz. decimo octavo Aprilis ſexto Caroli, the Plaintiff 
was pꝛeſented ſoz not appearing at the laid Turn, being debito 
modo ſummonitus, and amerced by the Jury, which was allered 
by four of the Jury at fourty chillings, and alter, at the next Se. 
ſions of the Peate, viz. viceſimo ſecundo Aprilis, it was certified and 
ratified, by luch Jultices of Peace; whereupon the Steward made 
a Warrant unto him to leby it, and ſo fold, &c. Upon this Plea 
it was demurred, and Trotman fa the Plaintiff took rhzxe Excep⸗ 
tions; firſt, Becauſe the Defendant doth not alledge, Thar the 
Turn was kept, infra menſem poſt feſtum Paſchæ, but infra men- 
ſem Paſchæ, which may be as well befoze Eaſter as afcer, and by 
the Statute of viceſimo primo Edvardi tertii, capite decimo quinto, 
the Turn ought to be kept. infra menſem poſt feſtum Paſchæ, & polt 
feſtum Santi Michaelis. Vid. 7 Hen. 6. 12. 28 Hen. 6. 7. 8 Hen. 7 
4. Dy. 137. Where the Seſſions of the Peace is appointed to be 
kept at one place, & non alibi niſi propter peltilentiam. Being kept 
in another place, it was held void. The ſecond Exteption, Becauſe 
tbe Amercement is alledged to be made by the Jury, and affered by 
four of tbe Yurozs, where it ought always to be aeſſed by the 
Tourt ; fo2 it is a judicial Ac, and ſhall be allæred by the Aﬀeerers 
appointed. See old Book of Entries 507. new Book of Entries 119. 
The third Exception, That the Amertement was ſevped by the 


Defendant, as Saylif, by Warrant from the Steward ol the Court, 
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where, by the Statute of primo Edvardi quart), capite It 
is expꝛelly appointed, That no Fine oꝛ Amercement in the Turn, 
wall be lebyed, unleſs it be certified at the next Seſſions of the 
Peace by Jadenture, and inrolled there, and hy Pzoceſs made from 
the Juſtices of the Peace of rhe Seſſions to the Sheriff; and none 
of theſe circumſtances were here obſerved 5 wherefoze the levying 
by warrant from the Steward was ill, and therefoze, 8c. And of 
this opinion was all the Court; and thereupon it was adjudged 
fo2 the Plaintif, 


Favely verſus Eaſton, quod vide ante pag. 269. 


14. WV now moved again, and argued by Hedly Serjeant foz the 
Defendant, That this Fine is not god: pe agreed, That 
of places known out of any Uill oz Þamlet, a Fine map be lebyed foꝛ 
neceſſitp 3 as a Precipe may be bzoughtof a Ferry in places known 
out ot any Uill oz Þamlet, as 34 Hen. 6. 1. 8 Ed. 4. 6. is: But a 
Fine cannot be of Lands in a Uill o2Þamlet, by the name of a plate 
known; foz the Uill being the pzincipal, ought to be named, and 
the place known, map be known by one name one dap, and at ano⸗ 
ther day by another name, attoꝛding to the name of the parties who 
are owners thereof ; and a Fine ought to be lebped by a name cer- 
tain, becauſe it is to bind a Stranger by 12 Ed. 4.37. & 3 Ed. 4. 27. 
Addition, in a Wait of Debt oꝛ other Action where pzoceſs of out- 
la wꝛy lies, ought not to be but of the Uill oz Hamlet, and not of the 
place known; wherefoze, this Fine being of Lands in a place 
known within a Uill, is not god. Noy Atturnep-General, © contra, 
the Fine is good; fox the Fine is dzawn accozding to the wait of 
Covenant, and the wzit of Covenant is guided by the Indenture 
and agreement of the parties, viz. what they agrit to paſs by ſuch 
names, and it ought not to vary; And if it baryfrom the Deed, the 
other is not bound to lebp the Fine; And he relyed upon the Books 
21 Ed. 3-14. 1 Hen. 5. 9. 29Ed. 3.11. And all the Juſtices, ſeriatim, 
delivered their opinions, That it was a god Fine ; Mhereupon it 
was adjudged foꝛ the Plaintiff, ante pag. 269, 270. 


Smith verſas Hodgeskins. Paſch. 8 Car. rot. 104. 


_ Ction for words. Fo that the Defendant walitiosè & falso 
5 crimen Feloniz ei impoſuit, and cauſed him to be arreſted foz 
Felony. The Defendant pleads, That the Plaintiff agaulted 
him upon the Þigh-wap nter Higate, and beat him; whereupon be 
complained to the Conſtable of this matter, and deſired the Confta- 
ble to attach him, and be refuſed, unleſs the Defendant would ſay. 
That be charged him with Felony 3 which ſpeaking , occaſioned 
as afozeſaid, is the ſpeaking, Upon which Plea the Plaintif 
demurres. And now it was mobed by Grimſton, That this is 
no tolour of Plea ; Foz the Defendant doth not chew any cauſe, to 
charge 


** 
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charge him with Felonp 3 Therefoze it is no ercuſe 02 cauſe of 
Juſtification of theſe wozds : And of this opinion was all the 
Court, and gave rule foz Judgment foz the Plaintif, unleſs, &c. 
Afterward, at the day giben, the Defendant by Ward moved, That 
the Action lies not fo theſe wozds ; Foz it is, That crimeo Feloniz 
ei impoſuit 5 which is not in it (elf cauſe of Action : And fo2 that 
he cited a Caſe to be adjudged in this Court, Mich. 2 Car. betwixt 
— and Mellor; where Adton upon the Caſe was brought, be- 
caule crimen Feloniz ei impoſuit, and faid to the Conſtable preſent, 
i charge you to arreſt him for Felony. And after Uerdict foꝛ the 
Plaintiff, it was mobed in arreſt of Judgment, That theſe words 
were not actionable, and adjudged by the Court foz rhe Defendant ; 
and ſthewed a Copy of the Retoꝛd: But Jones ſaid he was Judge 
at that time in this Court, and doth not remember any ſuch Cale: 
But if it were adjudged, it was, Becauſe the wozds be not laid 
to be ſpoken of the Plaintiff, And as this Caſe is, be conceibed 
clearly, That the Auion lies; Fo2 it is a malicious ſcandal, when 
be chargeth him with Felony 3 And in his own ſhewing doth not 
ſay what Felony was committed : And of this opinion were Juſtite 
Berkley and my ſelt (Richardion chief-Julttce being abſent.) Where- 
upon rule was giben, That Judgment chould be entred foz the 
Plaintif, unleſs, &c. | 


Lawrance verſas Woodward. 


Ction for words. Becauſe he ſaid falsòd & malitiosè of the 
Plaintiff, Thou didſt violently, upon the High-way, take my 
Purſe from me, and four ſhillings two pence in it, and didſt threaten 
me to cut me off in the mid(t 3 but I was forced to run away to ſave 
my life; And that be accuſed him befoze Mz. Cheſter Juſtice of 
the Peace. After Uerdic, upon Not guilty , it was mobed by 
Prynne in arreſt of Judgment, That an Acton lies not foz theſe 
wozds 3 foz he doth not ſay that he robbed him, noz that he ſeloni⸗ 
dully took away his purſe : And it map be taken in mitiori ſenſu , 
That be tcok it in jeſt, oꝛ in other manner, which was not kelont⸗ 
ous 3 alſo it is the moze infozced, becauſe it was but an accuſation 
befoze a Juſtice of Peace, and foz an accuſation in fozm of Juſtice, 
an Action lies not: And l doubted thereof, Becauſe it is not a di- 
rect charge of a felonious taking oꝛ robbery, by reaſon of the Cale 
adjudged, Mich. 10 Jac. betwirt Holland and Stonner, where the 
Defendant (aid, Thou art a lewd fellow, Thou didſt ſet upon me 
by the High- way, and didſt take from me my purſe, and twenty marks 
init, and I will be ſworn to it. Being adjudged in the Rings Bench 
fo2 the Plaintiff, it was reverſed in the Erchequer Chamber: Foz 
be doth not charge him with felonpoz robbing of him. But Richard- 
ſon, Jones, and Berkley held, That the Action lap 3 Foz violently 
taking from him his Purſe, and threatning to kill him, and that he 


was in fear of his life, is a deſcription, That he took it from him fe- 
lontouſtp 


— 
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loniouly and by robbery 3 Wbereupon Rule was given, That Judg: 
ment chould be entred foz the Plaintiff, 


Le Marchant verſus Rawſon, ante pag. 275. 


17. WY now mobed again, and all the Court, ſeriatim, deli- 


vered their opinion, That it is but a Default in the Clerk, 
and is amendable: Foz the Recozd being god, and the Clerk ha- 
ving it befoze him, it was mierlp a Miſpriſion of him; And the Ju- 
ſtites of Niſi prius habing a good Recozd and a god Idue, and 
that tryed, it is well enough; foz they habe luflitient by the Retoꝛd 
it (elf, by which it appears unto them what is the Jdue: And the 
zit ot Diſtringas with the Niſi prius is a ſuffictent Warrant fo2 
them to pzoced ; And all the Court conceived, Jt is directly with- 
in the Statute ot octa vo Henrici ſexti, capite duodecimo, and a- 
mendable; and in the pzincipal Caſe the Clerk, befoze and without 
direction of the Court, had amended it, which amendment was oꝛ⸗ 
dered to ſtand, and that the Plaintiff chould have his Judgment: 
But becauſe it was the Default of the Clerk of the Treaſury, to tom. 
mit ſuch a grols offence, be was fined fourty pounds, and the Clerk 
who made the amendihent, without the Courts direction, was com- 
mitted to Pꝛilon. Vid. Dy. 260. 2 Hen. 4. 6. 7 Ed. 4. 15. 2Ric. 3, 
11. 11 Hen. 6. 11. 


Fines verſas Norton. Trin. 8 Car. rot. 1386. 


18. T Kror of a Judgment in the Common Bench in Aſſumpſit. The 


Defendant pleaded Non aſſumpſit, which was found againſt 
bim, to his damages of 400 l. and after Judgment, the Erroz 
alligned, was, Becauſe upon the Venire facias th and twenty 
Jurozs were returned, and in the Habeas corpora there were four 
and twenty, v:z. the thꝛee and twenty, who were returned upon the 
Venire ſacias, and one Walter Lambert who was not therein retur- 
neb, and being returned by Diſtringas, twelve of them were ſwoꝛn, 
whereof the laid Walter Lambert was one; and the Idue tryed by 
them; whereupon Judgment being giben , this was aſſigned foz 
Erroz, and io be a Mil-cryal ; fo it is tryed by one who was never 
returned by the Sheriff upon the Venire tacias , which was held by 
all the Court, (who, ſeriatim, delibered their opinions) to be a ma- 
nifeſt Erroz, and not aided by any of the Statutes of 32 Hen. 8. 
18. Eliz.62 21 Jac. Fo & Juroz miſnamed, is not a Juroz, who 
was never returned by the Sheritk, lo as be appearing , is ſwozn 
without warrant, and is one added foz the pleaſure, aod perab- 
venture by the nomination of the Plaintiff : And this is caſus 
omiſſus out ofall the Statutes, and not remedied by any of them, noꝛ 
can it be aided by the examination of the Sheriff. But if twelve of 
the twenty thꝛie returned had ben (wozn, and not the (aid Lam- 
bert, it hab bien aided by the Statute of decimo octa vo Elizabethæ, 


as 
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as appears in Tyrrell and Gardiners Caſe; Wherefoze fox this 


cauſe the Judgment in the Common Bench was reverſed, vid. 
Co. 5. fol. 42. * 5 


2 - Young verſas Stocll, 

Ction upon the Caſe. Foz biffurbing the Plaintiff to exer⸗ 

tile the Dffice of Regiſter in Rocheſter, and chews, That the 
Offire was an antient Dffice, and grantable as well in reberfon 
as in poſſeſſion 5 and that in anno 1622. this Dffice was granted 
unto him by the Biſhop of Rocheſter, habendum polt mortem vel ſur- 
ſum redditionem of J. S. who held it foz life Exctcendum per ſe vel 
ſufficientem Deputatum ſuum cum Vadiis, &c. Upon Not guilty 
pleaded, and CTrpal at the Barre, the Plaintiff upon the evidence, 
to pzobe it was an ancient Office and grantable in reverſion , 
he wed a Sꝛant of quarto Edvardi ſexti toone Robinſon in reverſion, 
poſt mortem Buſhfeild & Buſhfeild, and confirmed by the Dean 
and Chapter, which was in Eſſe, in primo Elizabethz, and that in 
ſeptimo Elizabeth he ſluxtendꝛed and took a new Gzant to him and 
J. S. And it was held by all the Court, That this was a god in- 
dutement, that it was ancientlpſo grantable in reberſion, but being 
matter of fact, was to be left to the Jurp ; But they conceived, if 
it had not bien uſually and antiently granted in reberſions yet being 
granted befoze the Statute of primo Elizabethæ, and being in Eſle 
at the time, and the Eſtate confirmed by the Dean and Chapter, 
That if was a god Gzant. Secondly, where it was moved, 
That the reverſion of an Dffice cannot be granted by a common per⸗ 
ſon, it was agreed by the Court, That it cannot be granted as a 
rederſion, and by the name of a reverſion ; Foz there is no reverſion 
ot an Office, unleſs it be an Office of Inheritance, pet it map well be 
granted in reverſion, Habendum, after the death of the Gzantee foz 
life, Thirdly, Jt was moved, That this Szant in reverſion to 
Young is bord, becauſe he was a perſon unable at the time of the 
Gꝛant to exerciſe it, fox be was an Infant of the age of eleven years 
and no moꝛe; and although it be granted to him, habendum & ex- 
ercendum per le vel ſufficientem Deputatum ſuum, pet it is not 
god 3 foꝛ an Infant cannot make a Deputy: And although at the 
time when the Tenant foz life of the Oflise died, he was of the age 
of thirty years, pet being void at the time ol the Sꝛant, it cannor be 
made god by any ſubſequent A& 3 but Jones, Berkley, and | my ſelt, 
(Richardſon being 1 — ) beld, That the Gzant was god, not⸗ 
withſtanding that Exteption: Foz the Gzant is not void, becauſe 
at that time be was an Inkant, 02 becauſe an Tnfant cannot make 
a Deputy: Foz an Infant who can write and underſtand the La⸗ 
tine tongue; may be a Regiſter, and may hade ſufficient — 
to wiite and regiſter Aus whitb is ſufitrent fox his plate; at lealt- 
wiſe he may bave ſufficfent knowledge to make an able Deput p; 


and if he put in one who is inſufficient, it is cauſe of * the 
ife5 


9. 


— — =£_ 


Termino Michaelis, anno octavo 


Office ; but as this caſe is, it was granted unto him in Beberfion, 
alter the death of the then Regifter , and he being able to exertile it 
at ſuch time as the Office fell, it is ſufficient. Fourthly, Jt was 
objected, That the Office was uſually granted with a fi of a Robe, 
oꝛ thirtten Sillings four pence, and here the Office is granted with 
the fi ofthe Robe, and not in the disjunctibe, oz thirtien willings 
four pence, ſed non allocatur ; fo it being after the Gzant in the 
Habendum, hall not make the Gꝛant to be boid; and it is only void 

uoad the tte: And the Court ſaid to the Jury and Counſel, That 
it they will, they may find the matter ſpecially : But no ſpecial 
Uerdic was giben, but a Jeneral Uerdic ſoz the Plaintif. 


Paſchæ 8 Car. rot. 


Wir ifuedout of the Chancery, bearing date decimo tertio 
Martii, ſeptimo Caroli, to the Sheriff of Gloceſter, tummand⸗ 

ing him per Sacrament. proborum & legalium hominum de Comi- 
tat. prædict. to enquire , Qui Malefactores & pacis Regis Perturbato- 
res apud foreſtam de Deane, ſepes & foſſata Johannis Gibbons ibid. 
per ipſiun nuper levat. noctanter, aut tali tempore, quo factum eo- 
rum ſciri non credebant, proſternaverunt, to the damages of the 
ſaid John, & contra pacem; Et ſi prædictus Jobas. fecerit te ſecurum 
de clamore ſuo proſequendo, tune pone per Vadios & ſal vos Plegios, 
omnes illos quos culpabiles ibidem inveneris, quod ſint coram nobis 
in quindena Paſchæ ubicunque, &c. ad reſpondendum nobis de pace 
fracta quam prædicto Johanni de tranſgreſſione, &c. The Sheriff 
at quindena Paſchz returned the Enquiſition, quod virtute brevis 
prædict. ad inquirendum (reciting the Wzit) per Sacramentum 12. 
&c. qui dicunt ſuper Sacramentum ſuum 3 quod quidam Malefacto- 
res, & pacis Regis Perturbatores vi & armis fee VIZ. 769 partica- 
rum ſepiĩum & foſlarum ipſius Job. Gibbons apud Foreſtam de Deane, 
nuper ante per ipſum levat. proſternaverunt; ſed qui aliquam partem 
inde proſt averunt Juratores prædicti ignorant: Et ſimiliter dicunt 
quod vi armata, & cum multitudine gentium, Malefactores & paeis 
Perturbatores prædicti fuerunt; Ita quod nullus ad ipſos appropin- 
quare ad ipſos cognoſcend, auſus fuit, & tali tempore quo factum eo- 
rum ſcirt non credebant , ſepes & foſſata prædicta proſtraverunt & 
redierunt. And hereupon a Wait of Oiſtringas iCued reciting the 
tir Mit, and the Enquiſition thereupon returned, and command- 
ing the Sheriff of Gloceſter , quod diſtringat propinquas villatas 
ſepibus & foſlatis prædictis circum adjacent. prædictas ſepes & ſoſſata 
proſtrata levare ad cuſtus ſuos proprios. And by the fame Mit it 
was commanded to enquire quæ damna prædictus Joban. Gibbons oc- 
caſione proſtrationis prædictæ 769 particarcm ſepium & foffarum 
ſuſtinuit, & damna illa eid. Jobanni Gibbons reſtituere, and to return 
the Wait and Enquiũtion in octab. Trin. Pereupon the Sheriff cer- 
tified, quod Villa de Bꝛetills, & viginti aliæ Villz (naming them) 
in the County ol Gloceſter fant propinqua Villata ſepibus & foſſatis 
infra 


— — 
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infra mentiovatis circumadjacentes, and further certified, quod dam- 
num in quadam Inquiſitione brevi annexar. eid. Johann Gibbon, prop- 
ter brevitatem temporis reſtituere non poteſt 3 and returned Idues 
upon eberp of the [aid Uillages, and that the refidue of the erecu- 
tion of the Wait appeared in quadam Inquiſitione eidem brevi an- 
nexat, and returned the Enquiſition, whereby was found, That 
the laid John Gibbons ſuſtinuit damnum occaſione præmiſſorum ad 
200 l. And upon this return Brampſton Ser jeant took divers ex: 
ceptions ; Fitſt, Foꝛ the Foꝛeſt of Dean; There is not any Pariſh 
named wherein it lies, ſed non allocatur; fo2 a Fozelt is certain 
enough by it ſelf. Secondly, Bctauſe this Mit is founded 
upon the Statute of Weſtminſter 2. cap. 45. That if the Loꝛd hath 
right to impꝛobe any his Waſte, &c. and bis hedges be deſtroyed 
noctanter, and it cannot be known by the Verdict of the Aſſiſe or 
Jury who thoſe Malefactors were, the Towns near adjoyning ſhall 
be diſtrained to levy the hedge or dike at their own coſts, and to 
yield damages: And he Both not ſhew here, that be is Lozd of the 
laid Waſte, and bath right to improve it: But Noy the Rings 
Atturney, who deviſed this Mit, ſaid, That it ſufficeth in a Wit 
to ſhew the grief breviter; And if there be not any ſuch perſon as 
map incloſe, it ought to be chewn on the other fide. Thirdly, Jt 
was objected, That this Incloſure is not thewn ta be with the 
Rings litente, and then it is without warrant ; But thereto wis 
anſwered, That it ought to come in by Plea, after appearance, and 
not by way of exception; Jt was alſo moved by Noy, That they 
bad no day in Court, becauſe the Wzit and the Enquiſition were re- 
turned tbe laſt Term, and they then not appearing, and pleading, 
They ſhall not be reteibed to come in by way of exceptions in this 
manner. And he hewed a Recozd Trio, 15 Ed. 1. rot. 3. where 
ſuch a Wit was awarded foz one Nicholas de Stapleton, whoſe 
bedges were taſt down noctanter, and not being known by whom, 
he had a Mꝛit to diſtrain propinquas Villas to repair3 and he ſaid, 
that was the p2efident ſoꝛ this Caſe 3 And he pzayed a new Diſtringas 
might be awarded, Et habuit. 


Johns verſus Stay nar, quod vide ante pag. 272. N. 8. 


W now moved again by Rolls foꝛ the Defendant in the Mzit 21. 


of Erroz3 and he bouched the Cale in Hill. 20 Jac. Calthorp 
and Culpeper, where Treſpaſs of aſſault and battery wis bzought 
and tryed in Middleſex, and the Bill upon the File was in London, 
It was relolved, That it was a Declaration and Tryal without 
Bill, which is aided by the Statute 3 wherefoze it was there ad⸗ 
judged foz the Plaintiff, And another pꝛeüdent Hill. 22 Jac. ror. 
503. betwixt Kelley and Reynell, where debt was bzought in Ex- 
celter, and the Wait ſuppoſed it to be within the County of Devon, 
After Uerdic it was held, That the Wait in one County cannot 


he intended ſoz an Action in another County, and therefoze it was a 
n Crpak 


» 
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Tryal without an Oꝛiginal: But all the Court here held, That 
this Judgment was erroneous, becauſe this Oꝛiginal is certified as 
an Oꝛiginal in this Action, which is betwixt the lame Parties of 
the lame Land and of the ſame Term, and being taken out befoze 
the cauſe of Action, it is a vicious and an ill Oꝛiginal, not aided by 
any Statute 3 and tompared it to the Biſhops Caſe,Co.5.37. Where- 
upon they all agr#d, That the Judgment was erroneous 3 and 
therefoze it was reverſed. 


John George and his Wife verſus Harvy. 


Ction upon the Caſe. Foz that the Plaintiff having commu- 
nication at Burye, with the Defendant, of his, the laid Plain⸗ 
tits Wife, The Defendant ſaid, She (innuendo the Plainrifſs 
Wife) is a Witch and a ſtrong Witch. After Uerdic, &c. Whitfeild 
moved in arreſt of Judgment, That theſe wozds are not a&ionable, 
unleſs be had laid, She committed Witchcraft in bewitching ſome 
perſon or his goods, ſo as the ſhould be puniſhable by the Statute of 
primo Jacobi; foz the woꝛd Witch generally is but a wozd of ſcold- 
ing, and mol commonly uſed of bewttching one with his woꝛds oz 
countenance 3 and he ſaid, it was ſo adjudged in decimo ſexto Jacobi, 
betwixt Hawkes and Auge: But it was alledged on the other fide by 
Grimſton, That Mich. 4. Car. betwixt Hughs and Farrer, foz calling 
one Witch, and that ſhe had bewitched his drink, it was adjudged 
that the Action well lies: But becauſe it was ſaid there were pze- 
ſidents both ways, the Court would adviſe, Reſiduum poſtea, pag. 
24. 
: Collis verſus Malin. Trin. 8 Car. 


; AB for words. Whereas the Plaintiff had uſed per magnum 
tempus the Trade of buying and ſelling of Cattel, and divers 
times bought upon his credit: That the Defendant ſaid of him 

: Thou art a Bankrupt ; the Defendant pleaded Not guilty, 

and found again him; And becauſe he did not lap, That he uſed 
the Trade at the time of the woꝛds ſpeaking, but per magnum tem- 
pus uſus fuit, Which map be divers pears befoze : And the Action lies 
not, unleſs at the time of ſpeaking the wozds, be uſed the Trade of 


buying land ſelling of Tattel 3 Therefoze it was adjudged foz the 
Defendant, 


Parker verſus Grigſon. Trin. 8 Car. rot. 130. or 1306. 


24. Eur firmæ. Akter Uervic it was moved by Grimſton in 
dap of Judgment, That there was not any Bill upon the 

File; And it was pzaped, That the Court would ozder that none 
might be fled: But the Court held, it to be aided by the equity of the 
Statute of decimooctavo Elizabetbæ, and in Woodhouſe and Willis 
Caſe, Trin. decimo ſexto Jacobi, rot. 945. (0 reſolved in a — of 
rro2 ; 


_— - 
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Erroz 3 Wherefoze Judgment was given fo2 the Plaintif, not- 


withſtanding this exception. -- 
02 Stirley verſas Hill. 


—— — 


| Ction for words. Fo02 that he ſaid to the b2orber of the Plain- + 5. 


tiff, Thy brother was whipped about Taunton Croſs for ſtealing 
of Sheep, or burned in the hand or the ſnoulder. ' After Uerdict; upon 
Not guilty pleaded, and found fo2 the Plaintiff, it was mobed in ar⸗ 
reſt of Judgment, That theſe woꝛds do not impoꝛt any certain flan- 
der: And of that opinion was all the Court; Wherefoze it was 
adjudged foz the Defendant. 


Gryfill verſus Whitchcott. Tria. 3'Car. rot. 420. 


Emurrer in Ejectione firmæ. The queſtion was, If one mozt- 

gage Land foz 1001: and takes Bond foz the intereſt of 8 1. 
per annum, papable halt yearly, whether that makes the Bargain 
uſurious againſt the Statute , Betauſe as it was pꝛetended, the 
uſe ought not to be paid until the end of the year, and contracting to 
habe halt of it yearly, is not warrantable by the Statute? But the 
Court, upon the firſt argument at the Barre , over⸗ruled it, That 
it is not any ulurious Contract, contrary to the Statutes, becauſe 
the 100 l. is let fo2 a pear 3 and the reſervation is not of moze, but 
of what is permitted by the Statutes 3 And although the Intereſt 
is reſerved payable half yearly, it is allowable; Foz he doth not 
receive any intereſt fozmoze oz leſs time than his money is fozbozn ; 
Wherefoze, without difficulty, it was adjudged foz the Plaintif 3 
And Erroz being bꝛought in the Exchequer Chamber, and the Exroz 
aligned in point of Law, the Judgment was affirmed, 


Burgaine verſas Spurling. Vid. ante pag. 273. N. 10. 


N 


17% Caſe was now argued again. And it was ſtrongly ur- 27, 


ged fo the Plaintiff, That by the firft ſurrender, all the E⸗ 
ſtate of the Copyhold until the Condition perfozmed, is out of the 
Surrenderoz, lo as be bath not any intereſt left in him to make 
another ſurrender, although be afterwards ould perfozm the Con- 
dition; fo2 he cannot make the ſecond ſurrender, which was botd, 
tobe god: But when the Condition is perfozmed , the Eſtate is 
rebeſted in him; and then he might well make the third ſurrender. 
But it was thereto anſwered, and reſolved by the Court, That the 
ſecond ſurrender is not hindzed by the firſt 3 fo2 nothing paſſed 
thereby, until it was pꝛelented in Court, and admittance thereup- 
on; but the intereſt and right of the Copyhold, and the poſſeion re- 
mained with him who made the ſurrender, ſo as be map transferre 


it to anp other, and it hall be god. i the frſ} ſurrender doth not 
Mn 2 rake 
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take effect : Foz the ſurrender into the hands of the Tenants, was 


but an inchoation of his Ettate, to whole ule the ſurrender was made, 
and ſuch an inchoation as had no perfection , but became meerly 
void, and the ſecond ſurrender good. As a bargain and ſale to one, 
and alter a bargain and ſale to another; the ürſt is not inrolled, 
but only the ſecond 3 the ſetond is god. So a Gant of a reverſion 
to one, and befoze Attoznment, a Gzant thereof to another; and to 
the ſecond Gzantie, Attoznment is made, the ſecond Gant is god, 
& nihil operatur by the ſitſt. So where a fine is acknowledged to 
one, upon a Dedimus poteſtatem, and afterward a ſecond is acknow- 
ledged, and the firſt fine not recozded, the ſecond fine is geod: But 
if the firſt fine had been retoꝛded in Court in time convenient (viz. ) 
the next Term, it bad been god, and the ſecond had been meerlp 
void. So this firlt ſurrender» when it was not pꝛelented at the 
next Court, is as if none had been made, and meerlp void ab initio, 
and therefoze the ſecond ſurrender god. Secondly, All the Court 
agreed, That whereas in the pꝛintipal Caſe, the Condition was 
fqz the payment of 1050 l. upon the firlt of July, and the payment 
was made befoze the firſt of Julp, viz. upon decimo ſexto Junii, and 
an acceptance thereof, it is a god perfozmance of the Condition. 
Dote that the firlt ſurrender is meerly boid, and as if it never had 
been made, and that after the ſurrender, he who ſurrendzed remain- 
ed always Coppbolder, ſo as it would deſcend to his Þeir , and he 
might diſpole thereof. But if the firſt ſurrender bad been pzeſented 
at the next Court, that would habe ſo bound the Land, as all mean 


Acts done 02 made afterwards, would have been boid. Judgment fox 
the Plaintiff. 


Delves verſas Clerk. 


28. 2 Whereas the Defendant was ſeiſed of ſuch Lands 


in Cheſelhurſt in the County of Kent, viceſimo primo Maii 1631 
in fer, and was in communication with the Plaintif, to ſell the ſame 
fo2 (uch a ſumme, That the Defendant, Ad tunc & ibidem, viz, 
prædicto viceſimo primo Maii, anno 1631. apud London, predic. in 
Parochia beatz Mariz, &c. in tonſiberation of ſuch a ſumme, pꝛo⸗ 
miſled to aſſure, &c. Upon Non aſſumpſit, the Tryal was in Lon- 
don, and exteption taken in arreſt of Judgment, That it was a 
Mil · tryal, and not aided by any of the Statutes : Foz it ought to 
have been tryed in Kent where the Land lies, and where, by the Ad 
tunc & ibidem, the pzomile is, and the Venue cannot be altered: 
Andof this opinion was all the Court, That the Videlicer is idle, 


and map not alter it; Whereupon a Venire facias de novo was a- 
warded, 


Cucko 
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Cucko verſ Starre. 


Rohibition was pꝛaped to the ſpiritual Court fo lay a Suit 29. 

there foz defamation, foz theſe wozbs, Thou art a Drunkatd ot 
a drunken Fellow. And by the opinion of Jones, Berkley, and my 
ſelf, a Pꝛobibition was granted: Foz theſe woꝛds do not contern anp 
ſpiritual matter, but merly tempozal, and they be bur convitium 
temporale, and a common phzaſe of bzawling, fox which there ought 
not to de Suit in the ſpiritual Court; and ſo it was held in Martyn 
Calthorps Cale, in the Common Bench: But Richardſon doubted 
thereof, becaule the ſpiritual Court as well as the rempozal may 
meddle with the puniſhment of Dzunkenneſs 3 ſo it is not mierly 
tempozal : But be afſented to the grant of a Pzohibition, and the 
party may, alter declaration (if he will) demurre thereto; Where- 
upon a Pꝛohibition was granted. 


Major verſus Talbot. Paſch. 8 Car. rot. 419. 


Ovenant. Whereas one Selbie and Elizabeth his Wife, were 30. 
ſeiſed of ſuch an oule and Land, to them and the peirs of the 
IÞusband, and ſo ſeiſeb, by Indenture, let that houſe and land to 
the Defendant, wherein de cobenants with them, and either of them, 
and with the Þeirs and Alignes of the Þugband, foz doing all re⸗ 
rations: The Þusband and Wife conveyed that reverſion to the 
laintiff in fix, who bꝛings Covenant fox not repairing of the ſaid 
bouſe, declaring upon all this matter, and concluding, quod Actio 
ei acerevit, as Aligni to the Þusband, and averres not the Wife 
to be dead. Þereupon the Defendant demurres, which was ar- 
gued by Rolls fox the Plaintiff, and by Merefcild foz the Defendant, 
and by him much inſiſted, That the Plaintif babing bis Eſtate, 
as well from the Wife (who bad an Edate foz life ) as from him 
who had the Fir, ought to have bzought Covenant as Klligne to 
both, and not as Alignie to him who dad the Inheritance, unleſs 
the Miles death had been alledged; And fox that purpoſe, he cited 
Trepoits Caſe , Co. 6. fol. 14. & Dy. 234. But all the Tourr 
held, That the Action is well bzought, being dꝛought by the Allignte 
of him who bath rhe Inheritante, and ſo no pꝛejudite to any, and che 
Edate lo life, being transferred with the Fe, is thereby dzowneb 
and confounded 3 ſo as he being Align of rhe whole Eſtate, and 
chewing all the matter. it is god enough; Wherefoze it Was ad- 
judged foz the Plaintif. 


Kerchevall verſus Smith & $44 „„ „„ „„ 


Ction upon the Caſe againſt them, Becauſe they being 31. 
Church-wardens of .....+. preſented the Plaingiff falsv & 
Malitios upon a Peetended fame of incontinenep. pon _ 
gul S'- 


— 
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guilty, it was found foꝛ the Defendants , and mobed, That they 
might have double coſts , becauſe they were troubled and vexed foz 
matter which did concern their Office : But it was reſolved, It was 
not within the Statute ; fo2 it is mierly ecclefiafitcal 3 and the ma: 
kers of the Statute never intended to give double coſt, but where 
men are bexed concerning tempozal matters, which they ſþall do by 
_ ol their Dffice, and not loꝛ pꝛeſentments concerning matters 
of fame. 


Nevill verſas South and Delabarre, in the Exchequer Chamber. 


32. L Rror, bzought in the Exchequer Chamber of a Judgment in a 
Scire facias by an Exetutoꝛ, to have execution of a Debt recovered 
by the Teſtatoꝛ. And it was now moved, That the Recozd was 
not well removed; foz no Wait of Erroz lies there, upon a Judgment 
in a Scire facias; foz the Statute gives it only in ſeben ſeberal 
Caſes, viz. tn Suits or Actions of Debt, Detinue, Covenant, Ac- 
compt, Actions upon the Caſe, Ejectione firmæ, 02 Treſpaſs 3 So a 
Scire facias ts not mentioned; and it hath bien adjudged , That 
Erroꝛ lies not there of a Judgment in a Scire facias agatnſt bayl, nozx 
in a Mit de ſcandalis Magoatum. But the Court doubted whether 
this Scire facias, being grounded upon a Judgment in an Action of 
Debt, be not within the equity of the Statute ; Therefoze they 
would further advile, 


Hitchman verſus Porter. Trin. 8 Car. rot. 483. 


33. Rror of a Judgment in the Common Bench. The Erroz aligned 
was. Whereas an Action upon the Caſe was bzought in nature 
of a Conſpiracy, That the Defendant falsò & malitiosè tmpoſed up- 
on him crimen talis feloniz, and cauſed him to be arreſted thereupon, 
and bound ober to the Adſiſes, and exhibited a Bill of Endiament 
againſt him foz that ſuppoſed Felony, and cauſed him to be endicted 
and detained in Pziſon, until he was Legitimo modo acquietatus; 
And he doth not lay (inde) which was a pꝛintipal wozd, and the 
pꝛintipal tauſe of damages: And it was laid, That betwixt Stiles 
and Pricket, foz this point, Judgment was reberſed; And that in 
this Term, foz this default in the like Action, betwixt the lame par- 
ties, Judgment was giben, Quod querens nihil caperet per breve; 
And this Jndgment here in queftfon paſed ſub ſilentio: Sed adjur- 
natur, reſiduum poſtea, pag. 315. 


Lyſter verſus Bromley. Trin. 8 Car, rot. 235. 


34. Rror of a judgment in the Common Bench. Debt, by the 
: Under-Sberiff foz his fs, where he demanded 121, 108. 
fo2 executing of a Capias ad ſatisfaciendum of 4ool. The Erroz 


aſſigned was, becauſe he demanded moze fo2 his fees than the Sta- 
tute 
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. 


rute of viceſimo otavo Elizabeth allowes, viz. wheregs be ought 
to have but fix pence fo every pound where the Execution is above 


1004, and twelve pence fo2 ebery pound where the Execution is 


but 1001. o: under; be taking 51, foz the firſt 100 l. and 508. foz 
eberp of the other hundzed pounds, had taken moze than fir pence in 
the pound ſoꝛ the laid Execution of 400 l. And foꝛ this cauſe the 
Erro2 was afſigned, but a peefident ſhewn, Hill. primo Caroli 
rot. 721. betwixt Jeſſon and Weſtley in this Court, where it is ad- 
judged what a Sheriff ought to have foꝛ his fes.(viz.) 51, fo2 the firfi 
1001, and 50s. fo2 eberpother 1001. ober and above the firſt hun 
dꝛed pounds: Dtherwile if the Exctution would be fox 1201, oz 
1601, he ſhould habe lels, then fo2 the Execution of 100 l. which 
neber was the intent cf the Law; ſoꝛ the Law gives allowance to 
the Sheriff foꝛ exetuting Pzoceſs, which by confirugion wall be moi 
favourably taken, and accozding to the intent of the Law-makers, 
and not that he ſhall have leſs foz the Execution of 1401. then foz 
the Execution of 100 Il. And another p2efident was ſhewn, Paſch. 
14 Jac. rot. 537. Where was the lie Judgment: And of this opinion 
was all the Court (abſente Richardſon) but we would adviſe. And 
the next day alter, Richardſon chief Juſtice being in Court, it was 
moved again, and the Recozd of this Court Hill. primo Caroli, be- 
twirt Jeſlon Sheriff of Coventry and Wettley was produced, where⸗ 
in he declares in debt fo2 his fs (foz taking Execution of a Judg- 
ment of 40ol.) 12 l. 10s. And upon this Declaration it was de- 
murred, and two queſtions then made: Firſt, Whether the Sberif 
may demand twelve pence in the pound fo? the firſt 100 l. and Gr 
pence after, foz ebery 100 l. o that he ought to have but fir pence 
in the pound, where the ſumme ercids abobe 100 Il. And it was 
adjudged, That he Gall have twelve pence foz ebery pound of 
the firft 1001, and Gr pence fo2 ebery other pound ober the 100 l. 
Secondly, Although it be pꝛobided in the Statute of viceſimo no- 
no Elizabethz, That this hall not extend to Sheriffs of Cities oz 
Cozpozations, it was held, That it was only to be intended fo2 the 
erecuting Judgments tn the Courts of th? ſaid Coppozations, and 
not to the Sheriffs of Cities oz Cozpozations, fog the executing 
Judgments out of ſuperioz Courts. Anotber pꝛeüdent was ſhe wn 
Paſch. 4 Jac. rot. 55 1. Proby verſus Michell, in an Auion of Debt 
foz firs, and adjudged accozdingly. And whereas Grimſton cited 
a Caſe in the Common Bench, Mich. 17 Jac. betwixt Symſon and 
Bathurſt, where the opinion was, That the Sheriff ought to 
have but Gr pence in the pound where it is abobe 1001, And that 
the Judgment was there entred foz the Defendant, Jones ſaid, 
the reaſon of that Judgment, was not fo2 the cauſe now alledged, 
but foz that the Sheriff had taken a Bond foz his fees, and had 
bzought an Action of Debt upon that Bond, and the Delendant 
bad pleaded the Statute of viceſimo tertio Henrici ſexti, in avot- 
dance thereof, The Court there conteibed, although be might 


have ſuch fas as were allowed by the Statute, pet be might — 
ake 


— —— — 


— — 
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" take Bond fo2 them; fox under colour thereof he might ſo babe 
double ſs, &c. Wherefoze here, after argument, the Judgment 
was affirmed. 6 


Drake verſus Corderoy. Mich. 7 Car. rot. 280. or 28. 


35. L Rxror of a Judgment in the Common Bench, in Action fox woꝛds. 
Whereas the Plaintiff was Conſtable of D. and ſwozn befoze 
the Juſtices of Peace in the County of Wilts, at their Muarter- 
Sellions, concerning an Affray made by the Defendant upon one 
Fiſher : That the Defendant, ad tunc & ibidem in the ſaid Court, 
in the pzeſence of the Juſtices, ſaid, He (innuendo the Plaintiff) is 
foreſworn, Without any mentioning of the ſaid oath, the Defen- 
dant juſtifies, Sewing the oath which he made in the open Seſſtons, 
and that it was falſe. Upon which juſtification the Plaintiff takes 
iſue» which was found ; and Judgment fox the Plaintif, and Erroꝛ 
aſſigned, That the wozds be not actionable, becauſe he doth not ſap 
in the declaration, That he was fozeſwozn, by his oath taken in any 
Court, and to ſay generally, That the Plaintiff is fozeſwozn, Acti⸗ 
on lies not; but to ſay he is perjured, Action lies. And here it ts 
not hewn, That he was fozeſwozn by reaſon of his oath taken at 
the Selltons ;_ wherefoze the Declaration is not god, noe is it aid- 
ed bythe Plea. But all the Court held, That if there were any 
doubt, it was upon the Declaration , which is incertain, Becauſe 
he doth not bew, That the wozds intended a falfe oath in a Court 
of Recozd : Bet when the Defendant by his Plea confedeth be ſpake 
thoſe woꝛds by reaſon of his oath taken at the Seſſions , that clears 
the queſtion, whereof he intended to ſpeak ; Wherefoze the Judg · 
ment was affirmed. 


Bland verſ#s Inman. Hill. 7 Car. rot. 550. 


Reſpaſs. Upon a ſpecial Uerdic the Caſe was, Thomas 

I Spence poſſeũſed of a Leaſe foz a 100 pears by Indenture, be- 
© twirt him and Joan his Wife of the one part, and Tiſdale on the other 
part, which is found tobe ſealed and delivered only by Spence, and 
not by his Wife,aſignes all their Edate in the Leaſe to I iſdale, red- 
dendo & ſolvendo to him and Joan his wife, durante termino præ- 
dicto, to them and the Surviboz of them, il they thall live ſo long, 7 l. 
at Michaelmas and the Annuntiation, With a Proviſo, That if the 
laid Rent be behind at any of the ſaid Feaſts, oz fourty dapes 
alter, and not paid to him oz his wife, oz the Survivoz of them, 
Thar then it hall be lawful to the ſaid Spence and his wife, and 
to the Survive? of them, and to their Aſſignes, and to the Aſignes 
of the Surviboz of them, to re-enter and habe again, as in their 
fozmer Eſtate. Tiſdale enters, and Spence dies, and Joan ſurbibes 


him, 


isa 
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bim, and ſoꝛ fourty days after the Annunt iat ion next fultoming, the 

Rent being behind and not paid, the Wife the Lift day demands it; 
and one Walter the Adminiſtratoꝛ of Spence bemands alſo the rent 
which is not paid. Tyſdale aſtignes his Eſtate tu the Plaintiff, and 
Walter» as Abminiſtratoz of Spence, enters foz non-papment, and 
lets to the Defendant 3 And if, &c. This Caſe was dftentimes 
argued at the Barre, and after at the Bench; The firſt queſtion 
was, Whether this reſervation be god to the Wife, becauſe He hab 
not any intereſt to paſs, and never ſealed the Dee? And if it be not 
god tothe Wife, becauſe ſhe is a Stranger tothe Jnteref and to the 
Dird. whether it be not god to the husband, and to his Erecutozs 
and Adminiſtratozs as Aſignes in Law, during the time of the 
Wifes life 2 And whether the Adminiltrato2, foz the benefit of che 
ite, (all not enter into the Land? And it was urged by Pz. 
+ Grimſtongon the part of the Defendant, That the wozds being r<4- 
dendo & ſolvendo th the husband and Wife, durante toto termino, 
- and tothe Surbivozof them, it being by Indenture, is good, by wap 
dl reſervation to the pus band; and the wozd ſolvendo ſhall be con- 
drued as by wap of grant to the Wife : Foz although che did not 
leal, pet tbe being named in the Deed, and the party Gzantee ſcaling 
and delivering it to the husband and Mike, It hall be conſtrued 
bp wap ol grant to ber; and che map take by the Died, being named 
therein, although He never ſealed any part thereof: And of that 
opinion was Barkley Juſtite, and cited one Conſtables Taſe, That 
where Leſſee ſoꝛ years alligned his term, rendzing rent durante ter- 
mino annually unto him, that includes his Erecutozs and Admint- 
- firatozs, although they be not named, as in the Caſe of Lice. Condi⸗ 
tion to pay a lumme to a Feoffte ſuch a day, and be dies befoze the 
dap, it (ball be paid to his Executozs, ſoꝛ they repꝛeſent the Teſtatoꝝ. 
Ca the ſecond, Barkley conceived, If it be not god to the wife, net- 
4 ther up wap of a Reſervation, as he agritd that could be, becauſe ſhe 
; tranger to the Eſtate and to the Ded; yet by way of grant, 
by the woꝛds reddendo & ſolvendo, he concetbed , the Ded might 
* rakeeffect ; yet he held, That the Adminiſtratoꝛ is Adignte, who 
map enter fo2 the Condition bzoken, foz the wifes benefit. But 
* Richardſon Chief Juſtice, Jones, and my ſelf agreed, That although 
the reddendo & ſolvendo durante termino, if there had ben no moze 
 Catd, had been a reſervation during the term: Bet when he doth not 
reſt upon the ex poũtion of the Law, but it is, Rendring to him and 
his Wife, and the Survivor of them, if they live ſo long 3 that is an 
expꝛeſs reſerbation that it hall not be during all the Term, but to 
him and his wife and the Survivo2 of them: And the reſervation 
to his wife is void, becauſe the is no party in Intereſt o2 to the Ded; 
and to the Survivor of them is boid alſo, tu gibe the wite any adban⸗ 
tage thereby 3 And therefoze the rent endures no longer than during 

the life of the husband. Vid. 10 Ed. 4. 18. 21 Hen. 7. 25. Co. lib. 8. 
fol. in Whitlocks Caſe, Co. Lit. 47. & 143. and Hillary 33 Eliz. be- 


twirt Richmond any Butcher, Where one lets reſerving rent to 
D o him 


— . 
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bim his Executozs and Adlignes, de babing an Inheritance in the 
Land, it was adjudged a void reſer vat ion to the Exetutoz, the 
reberũon being in the Heir 3 pet the rent thall not be paid unto him 
becauſe he is not named; and although it were there, durante 
termino, it was not material. And Jones laid, That ſo it wag 
adjudged betwixt Brown and S. ſecundo Caroli. Alſo they all beld, 
That bers this wozd Solvendo cannot inure by way of grant to 
the Wife, when it is by wap of reſervation to the pusband: Fo 
it ſhall not be tonſirued to inure in ſeberal manners, no moze than if 
one bargains, lells, demiſeth, and grants, it all not inure by bar- 
gain and ſale and demiſe, but by the one of them, at the election of 
the Bargaine. And in the Keſerbation, Aignt is not mentioned: 
So that it cannot give anp intereũ to the Adminiſtratoꝛ as Aſignix 
in Law. And in the Pzoviſo Aſignix is mentioned, but that is to 
the Adlignies of the Surbibozof them: So that the Alignete in Law 
of the Þusband cannot claim it; ſoꝛ he did not ſurbibe, but the 
Mile. And the Wife can take no advantage of the Condition, be- 
cauſe ſhe is a Stranger to the Eſtate and to the Ded, ſing the did 
not enſeale the Died: And if the Condition ould go co the Wife, 
yet the cannot enter foꝛ the Condition, but only the Adminiſtratoꝛ of 
the Þusband, who bath not any title of entry: And the Defendant 
claims by him; Wherefoze it was adjudged foz the Plaintiff, And 
upon this Judgment, a Mit of Erroz was fozthwith bzought, re- 
tournable in the Exchequer Thamber, andthe Judgment was there 
afffrmed, Mich. decimo Caroli. 


I ermino 


— 
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Carlion verſus Mill. Hill. 7 Car. rot. 1147. 


Ction upon the Caſe. Foz that the Defendant being an , 


Apparatoz under the Biſhop of Exceſter, malitiouſly, and 

without colour o2 cauſe of ſuſpicion of incontinency, of bis 
own pꝛoper malice pzocured the Plainriff ex officio, upon p2etence 
of fame of IncFntinency with one Edith; (whereas there was ng 
ſuch Fame noꝛ juſt cauſe of ſuſpicion) to be cited to the Condiſtozy 
Court of Exceſter, and there to be at great charges and veration, 
until be was cleared by ſentence, which was to his great diſcredit 
and cauſe of great erpences and loſſes, foz which, &c. Upon Not 
ouilty pleaded, and found foz the Plaintiff, Jt was moved by aſhley 
Serjeant. in arreſt of Judgment, That in this caſe, an Aaton lies 
not; Foz be did nothing, but as an Infozmer, and by vertue of his 
Office. But all the Court (abſente Richardſon ) held, That the 
Action well lies; Foz it is alledged, That he fals0 & malitiosè cau- 
led him to be cited, upon pzetence of Fame where there was no 
offence committed +: And averres that there was not any ſuch Fame; 
ſo as he did it malitioufly, and of his own head, and cauſed him to be 
unjufly vered, which was to raiſe gain to himſelf ; Whereupon 
theyconcefbed he being found guilty [foz it, the Action well lies, and 
therefoze Rule was given to enter Judgment foz the Plaintiff, un- 
leſs other cauſe was thewn : And upon a ſecond motion, Richardſon 
thiel Juſtice being pꝛeſent, Judgment was given fo2 the Plaintitf. 


Hopeſtill Tildens Caſe. Ante pag. 264. 


Ote that the fir day of this Term, Hopeſtill Tilden was 
_N arraigned at the Barre foz Buggerp, ſuppoſed to be com- 
mitted at Hide, being one of the Cinque Ports, he being ETndiced 
there and the Retoꝛd remobed hither by Cerciorari, directed to the 
Majoꝛ and Jurats of the ſaid Till, and not to the Lord Warden 
of the Cinque Ports. The Pꝛiſoner challenged one of the Ju- 
rats. being the fozeman, who was ſwozn, and marked, [worn by 
the Clerk, befoze the challenge was heard by the Court: And there⸗ 
foze without the aſſent of the Atturnepy General then pꝛelent, they 


would not alter the Rero2d, 8 he would not aCent to al- 
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ter the Recozd, the challenge was diſallowed, And alterwarde 
upon evidence at the Barre, divers witneſſes were p2oduced by the 
Defendant, which were heard without Dath : But ſome of them 
witneſſing matter, which the Atturney conceived would make fox 
the King, were upon the deſire of the laid Atturnep (wozn , and af- 
ter oꝛdered upon their ſaid Path, to deliver their knowledge. And 
afrerward, the Pziſoner was acquitted. But becauſe the evidence 
(if it had bien believed by the Jury) was berp firong againſt the 
Pꝛiſoner, Richardſon thiet Juſtice and Jones appointed, that the 
YP2iſoner ould be bound to his god behaviour 3 TWherevpon , 
_ the opinion of my ſelf and Juſtice Berkley, he was ſo 
ound. 


Roſe verſus Bartlett, Trio. 7 Car. rot. 497. 


3. Jectione firmæ. Ok the demiſe of John Roſe and Elizabeth 
E. his wife, of fourty acres of Land, and two acres of Meadow 
in Burnham foz ther years. Upon Not guilty a fpecial Uerdic 
was found, That Philip Scudamore was ſeiſeb in ſ of the Land 
in the Declaration, anno 44 Eliz. and by Jndenture demiſed it, by 
the name of four Cloſes of Paſture in Burnham, fox a hundzed pears 
to Richard Batyne : And that Richard Batyne entreD and was pol⸗ 
ſefſed, and being ſo poſſeſt, and ſeiſed in fe of other Lands and Te- 
nements in Burnham. Afterwards, viz. duodecimo Aprilis, tertio 
Caroli, made his will in wꝛiting, which is found in bec verba,l will, 
That my wife Elizabeth ſhall have Burnhams and the Lands thereunto 
belonging, being three half acres in Lentfeild: And my will is, it ſhe 
do marry , My Son Nicholas ſhall have Burnhams, and three half 
acres lying in Lenifeild. Item I will, my Son Bartholmew ſhall have 
for his maintenance out of the Land 5 1. yearly, as long as ſhe keep- 
eth her felt unmarried. Item, I will and bequeath to my ſaid wife 
Elizabeth, all the reſt of my Lands lying in the Pariſhes of Burnham 
and Hitcham during the time of her lite, and afterwards to my Son 
Bartholmew. Alſo l make my wife, my full and whole Executrix of all 
my Cattle, Corn and moveable Goods: Except ſuch as | have ap- 
pointed to be ſold tor payment of Legacies, prout per le volunt. &c. 
They find that Richard Batyne dyed and the ſaid Elizabeth pzobed 
the Mill in the Pzerogative Court, Quodque Adminiſtratio omni- 
um bonorum jurium ac Creditorum dictum Richardum Batyne & c jus 
Teſtamentum qualitercunque concernent. by the Judge of the Pꝛe⸗ 
rogatibe Court was committed to the ſaid Elizabeth, that the af- 
terward took to husband the Defendant, whereby they were pol⸗ 
(efed of the (aid Leaſe : And that the ſaid Bartlett, alligned that 
Leale to Richard Hammond upon conditton foz the payment of 
30l. at abaycertain whofailing of the payment thereof, realigned 
alterwarbs that Leaſe to rhe Defendant, that the ſaid Elizabeth 
dyed ; and afterwarvs the laid Bartholmew dyed, and that Elizabeth 
the wife of Bartholmew obtained Letters of K de 
onis 
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bonis Richardi Batyne non Adminiſtrat. by Elizabeth the wife of 
Richard Batyne, whotok John Roſe ta husband, and they let to 
the Plaintif, and the Defendant o/?e4 him, and if, &c. This 
Cale was argued by Calthorp foz the Plaintif, and by Germin 
foz the Defendant. The firſt queſtion was. Whether this Leaſe 
fo2 years, be deviſed to Elizabeth ko: life, Remainder to Barthol- 
mew ? And all the Juſtices ( abſente Richardſon) reſolved, That 
if a man bath Lands in fee, and Lands foz years, and deviſeth 
all bis Lands and Tenements, the Fi Gmple Lands paſs only, 
and not the Leaſe foꝛ years : And if a man hath a Leaſe foz years, 
and no Fee ümple, and deviſeth all bis Lands and Tenements: the 
Leaſe fo2 pears paſſeth ; Foz otherwiſe the Mill Gould be merly 
void. Secondly, they all agreed, That if one debiſeth his Land, 
which be hath by Leaſe, to bis Executoz fo2 life, the Remainder 
ober, that there ought to be a ſpectal aent thereto by the Exctutoꝛ, 
as to a Legacy, otherwiſe it ts not exetuted: And there was not 
here any ſpecial aſſent, Thirvlp, Jones and wy ſeit were of opt- 
nion, That it appears here that be bad ather Lands in Fire, which 
be deviſev to his wife durante viduitate : and other Lands which 
he deviſed unto her foz life, the Remainder oder, and then that de- 
viſe may not extend to that Leaſe. But Berkley to the contrary, 
becauſe it map be that the Land debiſed as long as the is unmar⸗ 
ried, is the (ole Lanb which be bad in Fer: And the other Land 


deviled abſalutely, is the Leaſe fo years ; But it was thereto an- 


ſwered, That the deviſe is unto ber fo2 life, of the Lands in Burn- 
ham and Hitcham , and clearly no part of the Leaſe-land extends 
into Hitcham ; ſo as it is clear, it extends not to Leaſe-lands but to 
Friehold⸗lands. Fourthly, Richard Barvne making bis wife his 
ſole and whole Exetutrix, of all his Carrie. Tozn, and moveable 
Goods, and not mentioning what ſhali be done concerning the reſidue 
of bis Efttate Whether the wife be abſoluce Exetutrix quoad all 
his Eſtate. oꝛ only particular Erecutrir quoad his Cattle, Coꝛn and 
mobeable Goods, and not quoad his Leaſes . and his Debts ? 
And as touching that point we all agreed, That one may make 
ſeveral Executozs 3 the one quoad things real, the other quoad 
things perſonal , and may divide their authozity; yet quoad Tre- 
ditoꝛs, they are all Exetutoꝛs and as one Executoꝛ, and map be (ued 
as one Exetutoz, 19 H. 8.8. Dy. fol. 3. 32 H. 8. Br. Exec. 155. 
But jones Juſtice and my ſelf conceived, as this caſe is, That ſhe 
is (ole and abſolute Executrix fo2 the whole Eſtate, as well Leaſes 
as Debts, and other things : Foz when he ſaith, that e Gall be his 
(ole and whole Exetutrix of his Cattle, Cozn and moveable Gods, 
it is but an enumeration of the particulars, and no ercluſion of any, 
eſpecially when be doth not matze any other Exetutoꝛ fo2 the reſidue : 
And Catalla in Latine extends to all things. And it may be intend⸗ 
ed, that ſo was bis intent, when de made not any other Erecutoz. 
But Berkley Juſtite conceived, that the is a ſpecial Erecutrir quoad 
the things enumerated, and no general Exetutrix. The fifch = 

ton 
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ſtion was, Admitting that the is no abſolute Exetutrix quoad all 
the Eſtate, but quoad the particulars ſpecially named, and che pꝛo- 
ving the Will, and it being found, that Adminiſtration was com: 
mitted unto her omnium bonorum, &c. prout antea, Whether that 
be a general Adminiſtration committed, oz only an Adminiſtration 
of the Goods whereof the was made Exetutrix: And Berkley held, 
That it is but a ſpecial Adminiſtration, becauſe it is Bonorum ju- 
rium & creditorum predict. Rich. Batyne & predict. Teſtament. con. 
cernent. and that coupled to the Teſtament ; ſo that it extends no 
further than the Will. But Jones and my ſelf were of opinion, 
That it was a general Adminiſtration committed; Foz Jurium & 
Creditorum are general woꝛds, and the wozd (& ſhould be expound⸗ 
ed as (aut) and it cannot be tyed only to the Teſtament; Foz there 
be not any wozds of Debts, as Creditorum impoꝛts: And they be ag 
general wozds, as are uſual in general Letters of Adminiſtration ; 
Wherefoze upon all the matter, Juſtice Jones and my ſelf were of 
opinion againſt the Plaintiff, Chat he ould be barred, But Ju- 
ftice Berkley © contra per quod Adjournatur. 


Sir Thomas Fynch verſ#s Lambe, Mich. 5 Car. rot. 295. 


Rror of a Judgment in the Common Bench in an Aſſumpſit. 
Suppoſing that the Defendant, decimo ſexto Jacobi apud 
Burry in Suff. pꝛomiſed to pap, &c. After Uerdic and Judgment 
upon non Aſſumpſit pleaded, and found fo: the Plaintiff, The De- 
fendant bzings Erroz, and upon diminution alledged, The oztginal 
was certified Hill. quarto Caroli, upon which the Plaintiff in the 
it of Erroz pleads the Statute of viceſimo primo Jacobi, of limi⸗ 
tations : And that this Action being upon a Pꝛomile in decimo 
ſexto Jacobi, and not bzought within fir years after the Pꝛomiſe, 
no2 within th: years after the Statute, that this Action fs not 
maintainable. The Defendant pleads, That he, ſecundo Caroli, 
which was within thzte pears of the Statute, bzought a Wait oꝛi⸗ 
ginal of Aſſum pſit, ſuppoſed to be made in Kent againſl the Defen- 
dant, now Plaintiff in the Wzit of Erroz, wherein he was outlaw- 
ed. But in tert io Caroli, the outlawzp in the Common Bench, 
was declared void, and he diſcharged, And that within a year al⸗ 
ter he bzought this Action, and ſuppoſeth the Pzomiſe to be made 
at Bury to his damages of 600 I. And in the fozmer Action the 
Aſſumpſit was alledged to be made in Kent to his damage of 5001. 
and averres, That it was one and the ſame pꝛomiſe, and cauſe 
of Action : And upon this Plea the Plaintiff in the Whit of Erroz 
bemurred, and Twiſden ſbewed the cauſe to be, Foz that this new 
Action var ies in the County from the Aſſumpſit, and in the damages 
alledged, and (o cannot be intended one and the ſame cauſe of Acton. 
noꝛ to be a new Suit begun foz the ſame matter. Alſo 1 conceived, 
that foz as much as this outlawzp was not reberſed by Erroz ; but a- 


voided 
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voided by Plen, the ſrſi oziginal is not determined. But be might 
ha be pꝛottebded thereupon 3 and then ts begin a new Oꝛiginal, and 
in another County, is not accozding to the Statute of vicelimo pri- 
mo Jacobi, no2 within the intent of the Statute. But Richardſon, 
Jones, and Berkley held, That this variance of the County and da- 
mages is not material to the Ad on, being tranſitozy, and aberred 
to be foz one and the ſame cauſe 3 And although the outlawzy is not 
reverſed by a Wait of Erroz, but avoided by Plea, it is all one wich 
in the intent of the Statute ; Foz the Statute is not where the out- 
lawzy is reberſed by Erroz. but where the outlawzy is reverſed, ſo it 
is by any means. Wherefoze upon their thzie opinions, a Rule was 
given, That Judgment ould be affirmed, &c: 


Eyres verſus Taunton. Trin. 7 Car. rot. 590. 


—— facias in Chancery. Upon a Recogniſance of 2001. by 
one Cawley, who was returned dead; whereupon aſecond Scire 
facias iſſued againſt the Iþeir of Cawley, and againlt the Tenants of 
the Lands and Tenements of Cawley, which he bad tempore 
Recognitionis vel poſtea : Whereupon the Sheriff returned the 
Defendant Taunton Terr-tenant of ſuch Lands, and omitted to re- 
turn any thing concerning the heir. And upon this the Defendant 
pleads, That the ſaid Cawley had nothing in the lad Lands at the 
time of the laid Retogniſance, oz ever after: And upon this they 
were at Jdue in Chantery, and 'cwas ſent bither to be tryed; and 
it was tryed, and found fox the Plaintiff, That Cawley was ſeiſed, 
&c. And after Uerdic fox the Plaintiff, Mallet fox the Defen- 
dant moved in arreſt of Judgment, Becauſe nothing was return- 
ed concerning the Þeir, viz. That there was not anp Þeir, oꝛ that 
the Þeir had nothing: Therefoze no Judgment call be given; 
Foz it is a non Return of the Sheriff, and not a miſ-Returnz And 
it is not atded by any of the Statutes of 32 H.8. oz 18 Eliz. oz 
21 Jac. of Jeofayles The Reaſon he alledged that no Judgment 
ought to be given, was, Becauſe the Terr-tenart , without the 
peir, was not tobe charged, and therefoze the peir ougdt to be ſum⸗ 
moned 3 And until the heir be ſummoned, oz that it be returned, 
That there is not any Þeir to be ſummoned, oz that the Þeir bath 
not any Lands to be charged, the Terr· tenant ought not to be char- 
ged3 Foz the heir might habe a releaſe to plead, op other matter to 
barre the Trecution ; and his Land is rather to be charged than the 
Land of the Terr-tenant 3 Foz the peir (hall not babe contribution 
againſt the Terr-tenant, ag the Terr- tenant hall have. Alſo if the 
Þetr be within age, the Paroll ſhall demurre, and the Terr-texant 


thall habe advantage thereof ; And therefoze, there being nothing 


returned concerning him, he moved, That no Judgment ought to 
be giben. Richardſon, Jones, and Barkley held, That the Return 


was not god, Becauſe the Plaint(f names and ſets fozth, that there 


is an Þeir, and there is no Return quoad the Þeir ;ſoas to him it — 
qu 
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quaſi Breve album, and no Return, and is not aided by any Sta- 
tutes. But 1 was of a contrary opinion, Betauſe the Defendant 
bath omitted to take adbantage thereof 3 Foz having pleaded, and 
the Iſſue being found againſt him, he ſhall not now take advantage 
fo2 not returning the Þetr to be ſummoned : Fox it map be that there 
is not any heir, oʒ that the heir hath no Land, oꝛ may not be found. 
Vid. 17 Ed. 2. Execut. 139. 18 Ed. 2. ibid. 142. That the Terr-te- 
nant in a Scire facias ſhall not warned until it be returned, that there 
be not any heir, oz that the Þeir is warned, and comes not in. Vid. 
tertio Henrici quarti fol. decimo tertio , à Scire facias hæredi & 
Terrtenenti. The Sheriff returns ſuth a Terr-tenant warned, and 
ſpeaks nothing of the peir, pet the Terr-tenant was infozced to an- 
(wer. And after, ad informandam Curiam, whether there was an 
peir, it was oꝛdered, That a new Scire facias ſhould be awarded, 
Hillary, primo Caroli, The Caſe inter Bowyer & Rivett 
was cited by Juſtite Jones, That in a Scire facias again 
the Heir and Zerr- tenant, he is charged only as Terr - tenaut: 
And by pleading Rien, per deſcent, and found againſt him, 
The Execution was of the moity of his Land, and not of 


all, as the Iþetr ſhould habe been charged upon a falſe Plea 
Reſid. poſt. pag. 312. 
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Crion upon the Caſe, By an Exetutoz againd the 
Sheriff, foz that the Teſtatoꝛ upon recovery , bad a b ieri facias, * 
and the Defendant made exetution and lebred rhe Debt, and at the 
return of the Mit did not return it: And akter the Teſtatoꝛz died; 
Ghereupon the Plaintiff, foz that fore in vita Teſtatoris, and ſoz the 
* loſs which came unto him, bꝛought this Act ſon: And upon Not guilty 
pleaded, it was found fo? the Plaintiff : And thereupon Glynn ma— 
bed in arreſt of Judgment, That this Action is not maintainable 
> by an Erecuti2 ; Becauſe it is a perſonal wꝛang done unto the Te- 
= (atop, foz which the Exctutoꝛ hath no remedp 3 Fo2 he hath not any 
- remedy by the tourſe of the Common Law fo2 ſuch perſonal wongs: 
And it is not maintainable by the equityof the Statute of quartv 
Edvardi tertii, de bonis Teſtatoris aſportatis, and fuz that Purpoſe he 

tited a Caſe, tertto Caroli, in this Court betwiri Levaſton and Dis- 
kins (which Jones Jult ice ſai, he well remembꝛed) where an Aa on 
upon tbe Tale was bought by an Exetutoz againt a Sheriff, k. 
© (uffering an eltape upan mean pꝛoteſs, in the time, and at the Sir 
© of the Teſtatoꝛ: And b:cauſe it was a perſonal w2ng to the Tefta- 
tz, the Action lap not foz2 the Erecuroz, But note no Judgment 
was given there, foꝛ the Court was divided therein 3 So here, &c. 
=Whereupon the Court would adviſe until the next Term, 


Lutterell verſ#s Lea. 


; | Ebt, tn the Common Bench, upon a Judgment tn thts Court, 
4 The Defendant pleaded, N te! Record. And upon that, the 
Plaintiff there obtained a Certiorari out of th? Chancery, to ſend the 
© Recozd thither, which bp Mittimus might be ſent into the Common 
Bench. And it was much doubted whether ſuch Cerciorari were 
allowable; Becauſe that Recozbs in the Kings Bench, wall not be 
removed out of that Court, into any other Court: Foz that the Pleas 
dere are coram Rege. And divers pꝛeſidents were ſhewn, that ſuch 
Betoꝛds were by Mittimus gut of the Chancery, ſent into the Com- 
mon Bench. viz. Hill. viceſimo primo Elizabethz rot. 1374. In debt 
upon a Judgment in this Court , upon Nu tie! Record pleaded by 
Mittimus gut of the Chancery, it was ſent into the Common Bench, 
and Judgment foz the Plarntif, And Mich. viceſimo tertio & vice- 
3 imo quarto Elizabethz rot. 2013. betwirt Leex and Scargil! was 
luch a pꝛeſident. And Hill, 11 Jac. rot. 3455. betwirt Palmer and 
© Steward, Debt upon a bond to the Sheriff ſoꝛ appearance, Pe pleads, 
comparuit ad diem. The Plaintiff denies it, and by Mittimus out 
* of the Chancery, it was bzought into the Common Bench, and 
Judgment there was given. And Hill. undecimo Jacobi rot. 1715. 
Fylipps verſus Mannings, ſuth Plea and Judgment, and divers other 
* prefidbents were ſhewn; TUherefoze it ſeemeth, that ſuch courle ie 
well allowable. fed adjournatur. 
Pp 
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Symms verſ#s the Lady Smith. Hill. 6 Car. rot. 1066, 


Chat che wouldmake a lawful ſurrender of ſuch Copy- 
A bold⸗land, upon reaſonable requeſt, and that the would 
DNL 2 permit the Plaintiff to injoy the (aid Lands and to 
Oey receibe the Kents quietly, without interuption. And 

the Plaintiff hews, That ſhe was a Copybolder of 
ſuch Lands, and alledges the cuſtome. that he inigbt ſurrender by 
Letter of Atturnep into the hands of two Tenants out of. Court: 
And che ws, that he cauſed a Letter of Atturnep to be made, foz the 
ſaid Dame Smith to Seal, to gibe authozity to {uch two perſons na: 
med therein, to ſurrender at the next Court, and tendꝛed it unto ber 
to Seal; And the would not ſeal it, noz ſurrender at the next Court, 
bolden ſuch a day, and that the received the rents of the ſaid Lands, 
foꝛ ſuch a time, and ſo bzake her Covenant by not ſurrendꝛing upon 
that requeſt. The Defendant pleads, That the Plaintif tendꝛed 
unto ber a Letter of Atturnep to ſeal; and becauſe che did not 
know what was therein contained, the required reaſonable time 
to be adviſed by her Counſel thereupon, and the Plaintiff refuſed 
to give her any time to be adviſed thereon 3 Fo2 which cauſe 
che did not leal it: And upon this Plea the Plaintiff demurres And 
being argued at the Barre —_ fo2 the Plaintiff, and by Beare 
fo2 the Defendant. Fir, The Court reſolved, That the bzeach 
is not well aſſigned, Fo2 he is by her Covenant to make ſurrender 
upon requeſt, but is not bound to make a Letter of Atturney to make 
a ſurrender; lo the bꝛeac⸗ is not aſſigned actoꝛding tu the Covenant. 
Secondly, Jt was moved, that foz as much as ſhe 1s to matze a 
ſurrender upon reaſonable requeſt, admitting that che ought 10 
matze a Letter of Atturney, che ſhould have rea ſonable time to be 
adviſed after requeſt ; fox there is difference where te is to make 
it upon requeſt, fo2 there che ought to have done it pꝛelently upon 
the requeſt, and (ali have no time to advile wich Counſel 3 But 
where the is to do it upon reaſanable requeſt , che hall habe conve- 


nient time to adbife thereof, But all the Court beld, That there 
Þ D 2 was 


> 
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72 Ovenant. Foz that the Defendant bad cobenanted, 1. 
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was not any differente, where it is to be done upon requeſt, oz upon 
reaſonable requeſl. Thirdly, Jt was moved, That it is a bzeach 
of the Covenant , becauſe the did not ſurrender at the next Court. 
And that a requeſt to make a Letter of Atturney to ſurrender, im- 
plies a requeſt to make a ſurrender ; ſed non allocatur : Foz it ought 
tobe an expzeſs requeſt to make a ſurrender, and not an implied one; 
Wherefoze it was ruled, That Judgment t0uld be entred ſoz the 
Defendant, unleſs, &c. . 


Lancaſter verſus Keyleigh and Steymſon, and Steymſon his Bayle. 


A upon the Caſe. The Plaintiff recobers againſt Key- 


leigh 1301. damages in the Rings Bench, to which Action the 
ſaid Steymſon and Steymſon were bayle : And the Judgment be⸗ 
ing againſt the pꝛintipal, and after. (upon a Scire facias) againſt the 
baple Erro was bzought by the pꝛintipal and the baple in one 
Wait of Erroz, returnable in the Exchequer Chamber, ſuppoſing the 
Erro to be in redditione judicii & in adjudicatione executionis ad 
damnum ipſorum, &c. And hereupon Str John Banks mobed, 
That this Recozd might not be removed upon this Wit of Erroz ; 
Foz the Bayle may not habe a Wait of Erro2 in the Exchequer 
Chamber by the Statute of viceſimo ſeptimo Elizabethæ, which 
gives this Wait only in ſeben Caſes mentioned therein, and in ns 
other; Foz it being a new Law which gives authozity only to chat 
Court, map not be extended larger than the Statute limits. Se⸗ 
condly, Though rhe Baple map babe a Wait of Erroz, yet one 
Wait of Erroz lyeth not joyntly fox the principal and the Bapyle 3 
becauſe there be ſeveral Judgments given againſt them: and the 
damages again( the one is not againlt the other 3 wherefoze they 
may not joyn in a Wit of Erroz, no moze than Tenant foz life, 
and he in Reverſion ; oz the Tenant and Uouchie map jopn. And 
of this opinion was all the Court. 


Pruett verſus Drake and his Wife. Paſch. 8 Car. rot. 27 1. 


Rror of a Judgment in the Common-Bench in Dower. The 

_, Erro2 aſſigned was, Becauſe the zit and Declaration made 
demand of Dower, in a Deſſuage, 160 acras Terræ, 60 Prati, 100 
Paſturæ, & de communia Paſtur. pro omnibus averiis, cum pertinen- 
tiis, &c. The Tenant pleads, Ne «ques ſeiſie J. Dower, &c, and 
found foz the Defendant 3 and Damages aſſeſſed, and Judgment, 
whereas, of Common in groſs without number, a Feme is not dow- 
able: And the damages being intirely given, and Judgment accozd- 
ingly, it was therefouze moved by Calthorp to be Erroz, Rolls fox the 
Defendant, in the Mit of Erroz, agreed, That of common in groſs 
without number, a Feme is not dowable : But he tonteibed, it ſpall not 
be here intended to be Common in groſs, but rather appendant 02 Ap- 
purtenant - 


CC. re 
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purtenant : And although it was ſaid, Jf it were Common Appen- 
dant 02 Appurtenant, it ned not be demanded, but is included in the 
Land, cum pertinentiis, and that it is now bis petitum, pet that is 
no cauſe of Abatement ofthe Writ; Foz if he had pleaded in Abate⸗ 
ment koꝛ that cauſe, it ſhould not pꝛejudice the Defendant ; fo2 che 
might habe abridged her plaint; And after Judgment it is no 
cauſe to reverſe it. And pzefidents were chewn in the Common: 
Bench, Paſch. 4 Car. rot. 1066. betwixt Peckham and Wickham ; 
where in Dower the demand was in the ſame manner of Lands and 
Common; And upon pleading, Demurrer being foz part, and a 
Verdict foz part, Judgment was fo2 the Defendant, And now 
being debated, all the Court ſeriatim delibered their opinion, That 
as the Cale is, the Common may be intended Appendant oz Appur- 
tenant, whereof Dower is demandable; And it all not be intended 
to be Common in groſs without number, whereof a Fee is nat dow- 
able; And the rather, being after Uerdig, which ünds, That be 
was ſeiled, quod Dower, &c. And by intendment it appeared upon 
the Evidence, That it was ſuch a Common as went with the Land, 
whereof che was dowable : And if it had been Common in gross 
without number, the Judge befoze whom the Tryal paſed, would 
babe directed it to be found againſt the Defendant, And therefoze 
(it being alſo in caſe of Dower, and toaffirm a Judgment) the moſt 
favourable confirucion ſhall be made: And although the wozds are, 
Et de Communia Paſturæ, &c. pet it wall not be intended, divided 
tommon; but rather an enumeration of the things demanded: And 
the other Judgment being in the lame manner upon a Demurrer, 
they all agreed, That it was no Erroz; And thexefoze the Judg- 
ment was affirmed. 


Preiſt vexſhs Wood. Hill. 8 Car. rot. 181. 


E firmæ of a Leaſe of Tythes in Roughton by Charles 
Baldwin, appertaining to ſuch a Chappel. The Ejectment ſup⸗ 
poſed in taking of ſo many loads of Tythes of Wheat and Barley, 
being lebered from the nine parts. Alter Uerdic upon Not guilty 
pleaded, it was found fo the Plaintiff, and moved in arreſt of Judg- 
ment by Grimſton, That an Ejectione firmæ lies not of Cythes only; 
But it map be of a Rectozy, oꝛ of ſuch a Chappel, and of the Tythes 
thereto appertaining ; foas he may be ejeged of oz from a thing in 
poſſeſſion, whereof Habere facias poſſeſſionem may be, but not of 
Tythes only. The Court would adviſe. Vid. x & 2 Ph. & M. Dyer 
116. 9 Eliz. Dy. 258. Co. lib. 11. fol. 25. 15 H. 7. 8. It being aftrer- 
wards moved again, was adjudged foz the Plaintiff, 


Barnaby verſus Rigalt. Mich. 8 Car. rot. 364. 


Rror of a judgment in the Common Pleas in an Action of the 


Caſe upon an Aſſumpſit; and declares, upon the Cuſtome of 
; Merchants, 
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Merchants, wherebp, if one fox wares delibered unto him oz his Fa- 
cto2, makes a Bill of Exchange, directed to a Merchant, and the 
Merchant to whom it is directed accept thereof , and after refuſes to 
pay, and this is pꝛoteſted befoze a publick Motary, That then be 
who delivered the Bill ts bound to pay it : And alledges in facto, 
That the ſaid Rigalt delivered in France ſuch Wines of the value of 
2001, to Joh. Stile Fatto of the ſaid Barnaby, and be thereupon de⸗ 
libered a Bill of Exchange foꝛ the ſaid monep to j. N. who accepted 
thereof, and had not paid it; Whereupon be bzought his Acton. 
The Defendant pleaded Non Aſſumpſit, and found againſt him, and 
Judgment foz the Plaintiff, And Erroz aligned, Becauſe the 
Action is grounded upon the Cuſtome of Merchants, and doth not 
ew that the Plaintiff was a Merchant at the time of the delivery 
of the Bill of Exchange: But becauſe he was named to be a Mer⸗ 
chant in the Declaration, and the Bill is foz Merchandise ſold, the 
Court would not intend but that he was a Merthant at that time, 
&c. Wherefoze the Judgment was affirmed, 


Blunden verſ/#Baugh. Hill. 7 Car. rot. 1106. 


6. E Rror of a Judgment, in the Common Bench. Baugh bꝛought an 


Ejectione firmæ of Lands in Blechiogley , of the demiſe of 
Charles Earl of Nottingham, againſt Blunden. Upon Not guilty 
pleaded, a ſpetial Uerdin was found, That anno triceſimo nono 
Elizabethæ, Charles, Load Howard Loꝛd Admiral, being ſeiſed of 
the ſaid Land in Tayl by Indenture, cobenanted, in conſideration of 
marriage betwirt Sir William Howard his eldeſt Son and peir, 
and Elizabeth Daughter and heir of the Lo2d St. John, to ſuffer a 
Recovery of thoſe Lands, to the uſe of the ſaid William and Eliza- 
beth and the heirs males of the body of the (ard William, with divers 
Remainders ober. That the marriage tok effect, and the ſaid 
William entred by the allent of his Father, and occupied at bis will; 
and in quatto Jacobi, by Indenture, demiſed that Land to Thomas 
Humphrys and John Humphrys, fo2 twentp one years, rend2ing 
115 l. rent: Theyenter and were poſſeſſed prout Lex poſtulat. And 
being ſo poſſeſſed, The ſaid Charles, then Earl of Nottingham, and 
the laid William then Lozd Effingham, by Indenture, cobenanted 

ith Sir Robert Dormer and others ( fo2 that the ſatd Yndenture 
of triceſimo nono Elizabethæ was nd executed for the perſoꝛ nante of 
the Aſſurances and ules compiled therein) To leby a fine of thoſe 
Lands, to the uſe of the ſaid William Lozd Effingham and Elizabeth, 
fo2 a Joynture foꝛ the (aid Elizabeth, and to the heirs males of the 
body of the laid William, The remainder over, as in the Indenture, 
&c. Which fine was lebyed actoꝛdingly, and to the uſes in the laid 
Indenture mentioned. That io nono Jacobi, the (aid William Loꝛd 
Effingham dyed without Idue male of his body: And that Joho Hum- 
phrys dyed: And that in decimo quarto Jacobi, Thomas Humphrys, 

being 
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being leiſed oꝛ poſſeſſed prout Lex poſtulat, by Indenture inroll o 
within {x months, in conſideration of a competent ſumme of money, 
bargained and ſold the (aid Lands to. Charles Lozd Effingham, Son 
and peir apparent to the Earl, and his heirs. Charles Earl of 
Nottingham dyes; Charles now Earl ol Nottingham, being his Son 
and heir, entred. Blunden the Defendant, by the command of the 
fatd Elizabeth, entred, and claimed it as her Joynture. And ( harles 
now Earl of Nottingham, Son and Þetr of the ſaid Charles Earl of 
Nottingham the Loꝛd Admiral, entred, and made a Leaſe foz thi 
years to the Plaintiff, who entred 3 and the Defendant, as ſervant 
of the laid El:zaberh, and by her command oxſted him. And if ſaper 
totam materiam, the Court ſhould adjubge fo2 the Plaintif, They 
found foz the Plaintick; if otherwiſe, foz the Defendant 3 And they 
found the (aid Elizabeth to be pet alibe. After arguments at the 
Barre in the Common Bench, and at the Bench, it was, by the 
opinion of Richardſon chief Juſtice, Hutton, and Vernon, adjudged 
fo the Plaintiff, againſt the opinion of Harvey Juſtice, who argued 
trong:iy fox the Defendant. And hereupon a Writ of Error was 
bꝛought, and rhe Erroz aſſigned only in the matter of Law. And 
it was bivers times very well argued at the Barre by Littleton Re- 
toꝛder of London, and Serjeant Brampſton, fo2 the Defendant in the 
Wait of Erroz 3 and by Calthorp, and Serjeant Henden, foz the 
Plaintiff ; and afrerward by all the Juſtices of the Kings Bench 
ſeriatim : And Jones, Berkley» and my ſelf, held, That the Judgment 
was erroneous. The main queſtion was, Whether by any of theſe 
aus there be a Diſſeiſin committed to Charles Earl of Nottingham, 
nolens, volens? And if there be a Diſſeiſin, Who ſhould be the Diſſei- 
ſor and Tenant to the Freehold ? And to the firft Jones, Berkley, and 
my ſelf held, That the Law will not impute noz conſtrue it tobe a 
Diſſeiſin, unleſs at the election of Charles Earl of Nottingham, when 
as none of the parties intended it to be a Dilleiſin, noꝛ to oe him 
of the poſſeſſion : Foz as Cok. Lit. 153. defines, A Diſſeiſin is when 
one enters, intending to uſurp the Poſſeſſion, and to oxſte another of 
his Freehold ; And therefoze Quzrendum eſt 3 Judice , quo animo 
hoc fecerit, Why he entred and intruded 3 And it is at the election of 
bim to whom the wꝛong is done, if he will allow him to be a Dillet- 

loꝛ, oz bimſelf out of poſſeſſion. And therefoze if one reteibes my 

rent, It is at my election, if J will charge him with a Difſetfin, by 

bꝛinging an Alliſe o2 other Action, oꝛ habe an Account. And if an 

Infant makes a Leaſe foz years rendzing rent, and the Leſſee enter, 

It is at the election of the Infant to eharge him in Aiſe, oꝛ to bꝛing 

Debt fozthe rent, 02 to accept the rent at his full age, as 7 Ed. 4. 6. 

and other books be. So it is if one enters, claiming as Gardian in 

Socage, 02 by Nurture, where he is not, It is at the election of the 

Infant to bzing an Aſſiſe, 02 tocharge him as Gardian, thereby ad- 

mitting him to be in, without wrong, as 49 Ed. 3. 10. 40 Ed, 3. 

Accompt, 35 & 33 H. 6.2. and many other boks be. And Tenant 


at will is at the will of both parties; and the will ſhall not be _ 
mine 


— 


Termino Paſchæ, anno nono 


mined by every act. - Vide 38 H. 8. 62. Keleway 20 H. 7. 65. So 
where a Feme Lell at will takes Pusband, oꝛ a Feme makes a 
Leaſe at will, and takes husband 3 Although the Fee hath put ber 
will in her Þusband, yet it ſhall not be ſaid a determination, with- 
out the election of the Leſſoz oz Pusband to the contrary, 38 Ul. 8. 
Dy. 62. Le ſurrenders, and yet occupies, be is no Diſſeiloz, but 
at the pleaſure of the Leſſoz, 11. Aſſiſe 6 where a man makes a 
Feoffment and continues'in poſſeſſion, And the common Cale where 
a Copybolder makes a Leaſe foz years, not warranted by the cu- 
ſtome, yet it is no Diſſeiſin; and the Law accounts it a god Leaſe 
betwixt Lefſoz and Led and all efrangers : And to that purpoſe 
was cited Hillary 18 Jac. rot. 792. betwixt Streat and Virrall. Eje- 
ctione firmz bzought upon ſuch-a Leaſe : And, upon ſpecial Uer- 
dict, adjudged foz the Plaintiff, That it is a god Leaſe againſt all 
but the L.ozd. And they all relyed upon another Judgment in the 
point, Hill. 18 Jac. rot. 1230. betwirt Powſley and B. where one 
Carr bargains and ſ\-1!s Land „by Indenture inroll'o, to Bertram, 
upon condition, That upon the payment of thꝛte hundzed pounds 
at the end of thꝛie pears. it (ould be void: And that in the interim 
the Bargainee choulo not meddle with the paofits of the Land, The 
Bargatinoꝛ ottupieg and makes a Leaſe foz fibe years, and at the 
day doth not pay the money; The Bargain doth not enter, but 
(the Bar gainoꝛ ottupping it) be deviſeth that Land. And it was 
adjudgeda god deviſe 3 But if he had bien difleiſed, the debiſe had 
bien void. And here it thall not be intended, That the ſon intended 
to diſſeile his father, but that the Leaſe was made by the allent of 
the kither: Allo the party to whom the Leaſe is made, doth not 
claim any Freehold, but to have the Leaſe only, and to pap his rent, 
and pays the Kent accozdingly ; ſo there was no intent in any of the 
parties to make a Difſettin, Then the Law chall not conſtrue it to 
be a Diſleiun partibus invitis. And hereby it follows, That the 
Frerholv remains in the Earl of Nottingham until the fine levyed by 
him and his \on ; and ſo the uſes well raiſed, and the Joynture well 
allured. Secondly, Admitting there were a Diſſeiſio committedby 
thele acts, the queſtion is, Who is Dilleiſoz and Tenant of the Frir⸗ 
bold ? And Jones, Berkley, and my ſelf held, That William Lozd 
Effingham who made the Leaſe, is the Diſleiſoꝛ and Tenant. Foz 
when Tenant at will takes upon him to make a Leaſe fo? ycars, 
whichis a greater Eſtate than he may make, That au is a Diſſeiſin; 
and by this Leaſe foz years made, and the Leſſirs entring and pay- 
ing the rent unto him, and he accepting thereof, pe is in as Led, 
and the Lelſloꝛ is the Diſſeiſoꝛ, and hath the Reverſion expectant upon 
this Leaſe. And this Leaſe betwirt them, is an intereſt derived 
out of the Inheritance, gained by this Difſerſin. Foz if a Leſſer foz 
pears make a Feoffment. although it be a Diſleiũn to the Lefſoz, pet 
it is a gov Feoffment betwirt them de facto, though not de jure, 
and the Feoffte is in the per, as 4 Ed. 2. brev. 403. 19 Ed. 2. brev. 
770. 15 H. 3. brev. 878. Fitzh. Nat. Brev. 201. 8 H.7. 6. per Fineux 

Temp. 
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Temp. Ed. 1. Counterplee de Voucher 126. & Cok. Lit. 367. And 
Warranty may be annexed to luch an eſtate, upon which he may 
Uouch, as 50 Ed. 3. 12. And if ſuch Lede fa years, oz at will, 
makes a gift in taple, oꝛ a Leaſe foz life, that creates a god Leaſe 
02 a god gift in taple amongii themſelbes and all others, deudes the 
firſt L eſſoꝛ; and as to him they are both Diſſeiſoꝛs, as it appears by 
the books 14 Ed. 4. 6. 18 Ed. 3. Iſſue 36. 7 Ed. 3. Iſſue 7. 14 Ed. 3. 
Feff ment. & Fayts67. So it is where a Lede at will makes a 
Leaſe foꝛ years, (eſpecially it being by Indenture) it is a god Leaſe 
betwien them, and Debt lies foz the Kent 3 and the Ledde Hall not 
aboid it but by an o»ſter by the firft Lefoz, as 21 fl. 7. 26. is. And 
Jones tited. That 42 Eliz. betwixt Spark and Spark, it was ſo ay- 
judged, Where Leide at will made a Leaſe foz years, and he being 
ouſted by a Stranger, bzought an Ejcctione firmæ, and recovered. 
And Hill. 16 Jac. ror. 792. bet wixt Streat and Virrall, the Caſe ſupra. 
And ſo it was reſolved in this Court 28 Eliz. That an Ejectione 
firmæ lies upon a Leaſe made by a Copyholder not warranted by the 
Cuſtome again any Stranger 3 and the bcok of 12 Ed. 4. 13. is 
directly to the point. So here when Leſte foz years enters attoꝛding 
to the Leaſe and pays his Rent, the Friehold betwirt them Call be 
in Will. Loꝛd Effingham, who made the Leaſe, and not in Humphrys 
who is only Leſſee 3 and then the fine lebyed by the Earl of Notting- 
ham and his (on conbeys well the Friehold, and the uſes are well rat- 
ſed upon this tine, and the Joynture well ſetled ; and then during 
ber Lie the Earl of Nottingham hath no title to make a Leaſe ; 
wherefoze the Judgment ought to be reverſed 3 and ſo much the 
rather fo2 the great miſchief which would enſue, if one who bath a 
Tenant at will, who makes a Leaſe fo2 a (mall time; and the firſt 
Leſſo2, not knowing thereof, levies a fine fox a Joynture ſo his wile, 
o2 to perfozm his will, oꝛ to other uſes, &c. if he ſhould be adjudged 
difſetſed, and as a Diſſeiſe to leby fine which <0uld tend to the be⸗ 
nefit of the Leſſee ſoꝛ years, and he adjudged a Dileiſo2 again his 
intent oꝛ knowledge, as in this caſe is pzetended , manp chauld loſe 
their Inheritantes. Jn many Danozs are dibers Tenants at 
will, where the Father is Tenant at will, and after him the ſon 
enters and occupies at will ofthe Loꝛd, and is fo reputed, and the 
Lom allows them, and neber accounted them as Dilſeiſozs 3 if ſuth 
Tenants at will make under-leaſes for a pear, oz fo half 8 year, it 
the Loꝛds of thoſe Manozs levp fines of thoſe Wanozs , and this 
would tend to the benefit of the Under-leſes, who G<0uld be re- 
uted to be Diſleiſoꝛs without the intent of any ofthe parties Danp 

ds ould hereby be dil⸗ inherited: Whereupon they concluded, 
That Humphrys the Leſſee was neither Dilſeiſoz noz Tenant, but 
only Will. Loꝛd Effingham, and he is the Dideiſoz and Tenant ; and 
the fine lebyed by Charles Earl of Nottingham, and William Load 
Effingham his ſon, is a god fine, and the uſes well raiſed, whereby 
Elizabeth the wife of che (aid William Logd Effingham bath god title, 


and the Defendant under her 3 wherefoze the Judgment ought to be 
D q | reverſed. 
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reverſed. But Richardſon chtef Juſtice argued to the contrary; and 
continued his fozmer opinion, That Humphrys is the Deſleiſoz, and 
was Tenant of the Freehold, at the time of the fine lebyed. And then 
the fine by the Earl of Nottingham (being a DiCeifſee , and his Son 
William Lozd Effingham adjutoz to the Diſleiũn) ſhall inure fo barre 
the right of the Earl of Nottiogham, and foz the benefit of the ſaid 
Humphrys, attoꝛding to the opinion in Cok. lib. 2. fol. 56. in Buck- 
lers Caſe; and that be is a Dilleiloꝛ to the Earl of Nottingham, nat 
at his pleaſure, but de neceſſario; Foz, A Diſſeiſin is a tortious out- 
ing of any one from his Seiſin : And here this taking of the Leaſe by 
Humphrys from the Loꝛd Effingham Tenant at will, and his entring 
by colour of the laid Leaſe, is a Difſeifin, And here is an Entry 
uſurpando jus alienum without conſent of the Earl of Nottingham; 
and as Tenant at will may not grant his Eſtate, as 27 H. 6. 3. is, 
no moze may he make an eſtate 3 and the Earl of Nottinghaw bath 
no election to ſap it is no Dilſeiſin, But he agreed to the Cale, 
Where an Jnfant makes a Leaſe foz years, reſerving rent, and the 
Leſſee enters, the Infant hath election to allow him to be his Te- 
nant, oz to be a Diſſeiſoz, which is molt fo2 his advantage. Sa 
where one enters and claims as Gardian and occupies, the Infant 
may allow him either Difſeiſo2 oz Accomptant, which chall be foz 
bis beſt adbantage. Secondly he held, That Humphrys is the ſole 
Dileiſo? and Tenant of the Freehold; Foz he, by bis entry, did the 
fole act which made the Dilleiün; foz the Leaſe foz years is meerly 
a void contract: And when one enters by colour of a void tonbepante, 
he is the Dilſeiſoz, as in Crofts and Howells Caſe in Plowd. So. 21 
Ed. 3. 4. and 45. where a Gardian aſſigned Dower to a Feme who is 
not dowable, and the enters, by her entry the is a Diſſeiſereſe, 24 Ed. 
3. 43- Ik one enters by tolour of a void extent, it is at the peril of 
him who enters and takes the pzofits, to ſee by what right he enters. 
And he denyed that the making of a Leaſe foz years, is either an er- 
pzels oꝛ implyed command to enter 02 make a Diſſeiſin. And hs 
denyed that the making of a Leaſe foz years had gained the Keber- 
fon tothe Leſſoz., But if Leſlie foz pears, 02 at will, makes a Leaſe 
foz life, 02a gift in taple, he, by making liberp, transfers the Free- 
hold, and gains to himſelf the Inheritante, but by a nude and void 
contract he cannot gain the Reberfion : Whereupon be concluded, 
That Humphrys is the Difſeiſoz and Tenant, and that the fine in- 
ures to the benefit of Humphrys, and not to the limitation of the ules 
in the Indenture, Kecauſe none of the par ties had any thing in the 
Land at the time of the fine lebyed; and that the Judgment ought 
to be affirmed. But afterwards, foz the reaſons of us thꝛee, the 
Judgment was reberſed. Note. Sir Robert Heath, chief Juſtice 
of the Common Pleas, and Juſtice Crawley, Baron Denham, and 
Baron Trevor, agreed with this Judgment in the Rings Benth, 
and conceived, That it would be very miſchievous if it ſhould be 
adjudged otherwiſe, But Sir Humphry Davenport ſeemed to doubt, 
whether the Leſlie foz years ought not ſtrialy to be taken foꝛ the Dil- 
ſeiſoꝛ and Tenant. Blizard 
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Blizard ver/#s Barns. Hill. 8 Car: rot. 86. 


= 
Ction, for that falsò & malitiosè he ſpake of him theſe words 7. 


That the Plaintiff committed felony, and procured him tat be 
arreſted for felony, and to be impriſoned for three dayes. The De- 
fendant pleads Not guilty, and found again bim generally, and 
damages to twenty willings. And it was mobed, that he might 
habe no moze coſts than damages, the damages being under fourty 
thillings, upon the Statute of viceſimo prima Jacobi But becaule 
there was a pzelident ſhewn quiato Caroli, betwirt Edwards and 
Topſall in Action foz woꝛbds, and f falfip and. malirioufly pzocuring 
bim to be endicted of ſe lonp: And upon Not guilty pleaded ano found 
againd bim, and damages tared but at fourty Hillings 3 yer beeauie 
the Au ion was not foꝛ wozds only, but foz otber wꝛung whereof he 
is found guilty, be had full coſts awarded him, Jt was reſolved here 


to be out of the Statute, 


The Earl of Newport verſus Sir Henry Mildmay. 
Mich. 6 Car. rot. 439. 


Rror, to reberſe a Judgment in a Wait of Entry fox the Ma- 8. 


noz of Wanſted, againſt the Earl of Newport, where he ap- 
peared by bis Gardians, the Earl of Southampton and others; 
wherein they boucheb the common Uouchte, and Judgment gt- 
ben upon bis default after appearance ; and the Erroz aſſigned, tor 
that Judgment is given by detault, he being an Infant. And it being 
argued at the Barre by Sir John Banks and others fog the Plain⸗ 
tif in the Wizit of Erroz, and by Noy the Rings Atturnep, and o⸗ 
thers, foz the Defendant, the Court reſolbed, That it was not Er- 
roꝛ; Foz the Judgment is not given upon default of the Infant, but 
upon departure of the Vouchee in deſpite of the Court: And the 
Court is truſted, that they will not admit a Sardian, but ſuch as 
thall anſwer to the Infant foz his loſs, if he hath any; and it is in- 
tended to be ſoꝛ his adbantage: And common recoveries are com- 
mon aſlurances of the Realm, and ought not to be ſhaken Mo is 
there any pzetence foz an Infant, who appears by his Gardian, 
maze than fozany other perſon at full age: And it appears by 9 Ed. 
4. 34. and by many pꝛeũdents ſhewn in the time of Hen. 7. Hen. 8. 
Ed. 6. Q. M. and Q. Eliz. and Kings James, and in the time of this 
Ring; that ſuch recoveries have been ſuffered from time to time. And 
ebery p2eſident is a Judgment, not ſub ſilentio, but in the Conulante 
of the Court; and it would be inconbenient to avoid fo many reco- 
beries ; and it ſtands with Law, that ſuch recoveries map be: 
Therefoze without any open argument, the Judgment was affir- 
med, notwithaanding the opinion of Cok. lib. 10. fol. 43. Mary Por- 
tingtous Cale to the contrary. 4 
Qq 2 Sir 
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Sir George Symonds verſus Sir Michael Green and Will. Green 
his Son in Chancery. 


9. 1 Lord Keeper, being aſſiſted with Juſtice Hutton and Juſtice 
Jones in former hearings, and by me in this laſt hearing, it was 
decreed, That whereas Sir William Green was ſeiſed in Fee of the Ma- 
nors of Great-Milton and Little- Milton, and the reputed Manors of 
Great-Chilworth and Little-Chilworth in the Pariſh of Milton, and of di- 
vers Lands in Chilworth, purchaſed 30 Elix. of Sir Michael Dormer, and 
of other Lands purchaſed primo Jacobi, which one Ives occupied toge- 
ther until tertio Jacobi: And then in conſideration of the Marriage of 
Sir Michael Green his ſon, with one Milleſent Reade, with whom he had 
4500 li. covenants to ſtand ſeiſed of the {aid Manors of Great-Milton 
and Little- Ailton, and of divers particular Cloſſes, by name in Chil- 
worth, and of all his other Lands, Tenements, and Hereditament to the 
ſaid Manors appertaining, or uſed and occupied with them, to the 
uſes following, viz. of the Manor and premiſſes, tothe uſe of himſelf 
for life, without impeachment of waſte ; And after, of ſuch a Manor 
and ſome of the Cloſſes by name, To the uſe of Anne his wife, for her 
Joynture ; And of other the particular Cloſſes before mentioned, To 
the uſe of Mileſent for her life, for her Joynture 3 And after the de- 
ceaſe of Sir William, Anne, and Milleſent, To the uſe of the aid Sir 
Michael Green and the Heirs Males of his body, with a remainder to his 
right Heirs: Afterward Sir Michael Green and Sir William Green joyn- 
ed in a bargain and ſale of the Manors of Milton and Chilworth, and all 
the Lands thereto appertaining, or reputed as part of the ſame, or 
within the ſame 3 And they levy a fine by the name of The Manors and 
Io Meſſuages, 600 acres terre, 200 prati, & 700 paſture, which quan- 
tity compriſed as well the Freehold Lands as the Manors. The que- 
ſtion was, Whether the parcels of Land divided from the Manor by 
the Intail, and the Freehold Land lately purchaſed, ſhould paſs by this 
Mortgage? And they all reſolved, That the Lands intayled, which 
were parcel of the Manor, ſhall not be ſaid to be ſevered from the 
Manor: For the Freehold never being ſevered, but remaining intire 
in Sir William Green, during his life, ſhall paſs as parcel of the Manor at 
the time of the Mortgage; And that the Freehold bought in and oc- 
cupied with the Manor, although it was but for two years before the 
Mortgage, may pals, being ſaid and reputed parcel, and by that name: 
And the fine is well enough guided by the Indenture for the Manors 
and for the Freeheld purchaſed, although they were not in rei veritate 
parcel of the Manor; And alittle time is ſufficient for the gaining a 
Reputation: Wherefore it was decreed, That Sir George Symons 
ſhould enjoy the Manor and the Freehold purchaſed : And that Sir 
Michael Green and his ſon ſhould make further aſſurance at the coſt of 
Sir George Symons : And that this Indenture is a ſufficient declaration 
of the uſes of the fine, as it was declared by all the aid Juſtices and by 

the Lord Keeper himſelf. 
Johns 
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Johns verſus Stratford. Mich. 8 Car. rot. 96. 


Ebt, upon an Obligation ol 200 li. upon tondition to tome to 10. 


dis lodging, and to go with him to the Counſel at Wales. The 
Defendant'pleaded the Statute of viceſimo tertio Henrici ſextĩ; and 
that the Plaintiff is a Serjeant at Arms, attending upon the Pꝛe⸗ 
ident and Counſel of the Marches of Wales, and took that Bond un- 
der colour of an Attachment out of the ſaid Court, and ſo boid, Aad 
hereupon the Plaintif demurred. And it was moved by Henden 
Serjeant, That he was not anyOfficer intended within that Sta- 
tute, which extends only to Sheriffs and their Bayliffs and other 
Miniſters and Gardians of Pꝛiſons; And Serjeants at Armes 
are not any of theſe Dfficers, but immediate to the Tounſel of the 
Barches of Wales: Alſo the ſaid Counſel is a Court ereced of late 
time and ſince the ſaidStatute, and cannot be intended within the 
Statute. And of that opinion the Court ſeemed tobe, but did not 
reſolve therein, But becauſe it is ſhewn, That the Plaintiff who 
made the Arreſt out of the Marches, that is to ſay, in London, which 
is out of the Jurisdiction, &c. Then clearly this Obligation is out 
of the intent of this Statute : Therefoze rule was given, that Judg⸗ 
ment ſhould be entred fo: :- intitl, &c. | 


Starre verſus Buckhold. 


a ſuit in the Arches fo2 thele wozds, Thou art a Drunkard, A 
drunken fellow, A baſe idle drunken fellow. Becauſe theſe wozds 
tend to a tempozal offence, and are puniſhable as a tempozal offence, 
and not puniſhable in the Ecclefiallical Courts, 


A Prohibition was granted upon the motion of Grimſton , to flap 


Termino 
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Thomas Gwin and Briget his Wife verſus David Gwin. 
Hill. 5 Car. rot. 295. 


Brecknock, by David Gwin, in a Quod ei deforciat , prote- 
ſtando proſequi Breve illud in forma & natura Breyis, de recto 

ad Communem Legem» ſecundum formam Statuti Rutland. de tribus 
meſſuagiis, 200 acris terræ, 100 acr. prati, 60acr. paſturæ, & 100 
act. boſci, & medietatem molendini in Llaumybagell, ut jus & hæredita- 
tem ſuam : Et unde dicit quod ipſemet fuit ſeiſitus de Tenementis 
prædictis & medietate prædicti molendini in dominico ſuo ut de feo- 
do & jure, &c. Et quod tale fit jus ſuum, offert, & c. And the laid 
Thomas and Briget ven. & defend. jus prædict. David & ſeiſinam, 
&c. And 1»parle, Gc. At the next Selſions the Plaintiff Counts 
ut antea verbatim: And the Defendant Briget pleads, That the 
majus jus habet tenendi 100 acras terræ, 30 acras prati, & 40 acras 
paſturz, parcel. tenementorum modo petit. pro termino vitæ ſuæ, 
Reverſionem inde præfato Thomæ & hæredibus ſuis, quam prædictus 
David habet ad tenendum Tenementa prædicta, &c. Et de hoc po- 
nit ſe ſuper patriam; & prædictus David fimiliter. Et prædictus Tho- 
mas dicit, Quod ipſe habet majus jus tenendi tenementa prædicta & 
medietatem predict. molendini, cum pertinentiis, ut illa tenet, quam 
prædictus David, &c. Et de hoc ponit, &c. Et prædictus David h- 
militer. And the Jury found both Jſues foz the Demandant 3 and 
Judgment entred, Quod Recuperet verſus. præfatos Ihomam & Bri- 
gettam prædicta Tenementa & medietatem prædicti molendini cum 
pertinentiis tenend. ſibi & hæredibus ſuis quiete de præfatis Thoma & 
Brigetta & hæredibus ſuis in perpetuum, &c. And upon this Judg⸗ 
ment a Mit of Erroz was bꝛought: And becauſe the Mzit of Er- 
ro2 ſuppoſed, that the pꝛottedings were in Curia noſtra; where it 
appears by the Retoꝛd, that the beginning thereof was in 22 Jac. 
therefoze the Mit of Erroz was abated, and a new Wait of Erro: 
bzought coram nobis reſident. And upon it divers Errozs were 
aſſigned by z. Prothorough . Firſt, That the Wzit being a Quod 
ei deforciat, the pzotefFation being proſequi in natura Brevis de recto, 
be ought to ſhew, what Mit of right; foz there be divers kinds of 
Woits-of right: But that was diſallowey, Secondly, That 
the defence is not wekl made; Foz in a Wit of Right there ougbt 
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1. Rror of a Judgment in the grand Seſſions in the County of 
ed 
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to have been a double defence, viz. the Plaintiffs right, and to main⸗ 
tain his own right. Thirdly, That the Defendants jopning in de⸗ 
fence. ought not to have ſebered in their Pleas. Fourthly, Thar 
the Plaintiff habing admitted them to plead leveral Pleas, and ta- 
king ſeveral Jſues upon their ſeveral Pleas, bach admitted that 
they are ſeberal Tenants, and ſo hath abated his own TWzir, Fifthly, 
Becauſe Briget pleads as Tenant fo2 life fo? part of the Tenements, 
alledging the Revercion to be in Thomas, and fo2 the reüdue pleads 
nothing, noꝛ claims anp ellate, pet Judgment ts giben againſt Tho- 
mas and Briget and their Þeirs, fo2 all the Tenements: And ſo a 
final Judgment againft rhe Fee foz all, wbere ſhe pleads but to 
part; and againſt ber heirs, where He claims but foꝛ life. And this 
was held a maniteſt Error Wherefoze fo2 this cauſe pzincipally,the 
Judgment was reverſed. 


The King re, Sherington Talbot. 


Ma Quo warranto he claims liberty of free Warren in Rydge and 
two other towns in the Fozeſt of S. The Defendant diſclaims 


to habe ſuch liberties in the laid two Utlls and in the Fozeſt. But 


quoad his claim of Warren in Rydge, he pleads, That he is ſeiſed 
in Fr ol the Manoꝛ of Ridge, whereof the (aid U ill of Ridge is par- 
tel; and that he and all his Anteſloꝛe, and all whole eftate be bath 
in the laid Manoꝛ, bath had, time whereof, & c. liberty ot free Mar 
ren in all the ſaid Manoz, and within the Demeaſns thereof 3 Ita 
quod nullus tugabit any game of Warren within the laid Mano 
and Demealns thereof ſine licentia of the ſaid Sherington Talbot. 
Iſſue was taken, That he and all thoſe whoſe eſtate, &c. had not 
free Warren within the laid Panoz and Demeaſns thereof, And 
found foz the Defendant. And now Noy, Atturnep General, mo- 
ved in arreſt of Judgment, firct, That the Plea is not god to pꝛe 
ſcribe to habe Warren in the laid Mano and Demealns of the 
Mano: Foz although he may pzeſcribe ta habe it in his own de- 
mealns, pet he cannot pꝛeſcribe to habe it in the Lands of others, 
bis Frieholders, no2 ought he to pꝛeſcribe to habe it pertaining to 
his Manoz: And foz that purpoſe he cited 5. All. plac. That one 
ought not pꝛeſcribe to habe Turbary in anothers ſople as appertain- 
ing to his Manoꝛ. Second Exception, Becauſe it is by Pꝛeſcrip⸗ 
tion, Ita quod nullus fine licentia Sherington Talbot, Which is im⸗ 
poſſible to be, fo2 the time whereof, &c. But to theſe it was an- 
ſwered by Rolls, That a Pzeſcription to habe free warren in his 
Mandꝛ is good, as well in the Lands of the Freeholders, as in the 
Demeaſns : Fo2 being by Pzeſcription, it is intended, That this 
liberty was befoze the creation of the Freeholders, whoſe eſtate was 
ertracted our of the Demeaſns of the Banoz, after the begin» 
ning of this Pꝛeſcription. And as to the ſecond, That the allega- 
tion thereof is not of neteſtity, and doth not vit iate the P2eſcription, 


Thirvly, It was moved by Grimſton in arreſt of Judgment, tha: 
the 
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the Tryal was by Venire facias awarded from Ridge, where it ought 
to have been of the Manoꝛ; Foz Ridge is alledged to be but parcel 
of the Panoz : And foz this cauſe all the Court held it tobe a Miſ- 
tryal, and not aided by any of the Statutes ; and that it ought to be 
of the Panoz, which is the greater and moze notozious; wherefoze 
a Venire tacias de novo Was awarded. And it was moved, Mhe⸗ 
ther that were within the Statutes of Jeofayls, becauſe it concerns 
the King; and the Statutes habe an expzeſs Pzobiſo, That they 
hall not extend to Appeals oz Endictments oꝛ Jnfozmations upon 
penal Laws, and cited ſome of them; But not any Quo warrantd? 
And Richardſon, Jones, and Berkley held, that the Statutes did not 
extend to this Caſe, noꝛ to Informations of Intruſion, Foz the Ring 
is not bound unleſs he be named. But Noy ſaid, peradbenture it 
ſhould be otherwiſe in caſe of a Quare impedit, where the ſuit is be- 
twirt the party and the King. 


Townley verſus Chalenor, in the Chancery. 


IJ Pon 4 Bill of review to reverſe a Decree there, the Lord Keeper te- 
3: I [ena the aſſiſtance of Juſtice Jozes (by whom the Decree was 
made) and of Jultice Hutton, Juſtice Berkley, Juſtice Crawley and of 
my ſelf, where the Caſc was, That Thomas Foſter and Townley being 
Aſſignees in truſt of a Leaſe, to the benefit of Chaloner an Infant, Tho- 
rras Foſter took all the profits, and was in arrear upon accompt 15001, 
and being unable to ſatishe, the queſtion was, Whether Townley a- 
greeing to this Aſſignment by ſealing the Counterpart thereof, and 
joyning with Foſter in acquittances of the rents for a year and half (but 
never more medled) ſhall be charged only for that wherein he had 
joyned in the Acquittances, or for all the reſidue > And it was reſol- 
ved, That Townley, being but a party intruſted, ſhall not be anſwerable 
for more than came to his hands ; for it was the default of him who 
put them in truſt, to repoſe truſt in one who was not able to pay; and 
he being the party truſted, as well as Townley, Townley ſhall not be 
compellable to ſatisfie his defect: Wherefore it was reſolved, That 
that part of the Decree whereby he was charged to pay what Thomas 
Foſter could not, ought to be reverſed. 


Eyres verſus Taunton, Cujus principium ante pag. 295. 


T5 was moved again by Mallet fox the Defendant, in ſap of 
+ ] Judgment. Whereas the Plaintiff the laſt Term pzocured a 
new Scire facias out of this Court directed te the Sheriff of Glo- 
ceſter, to ſummon the heir of Cawley, becauſe he had not made any 
mention in his ſoꝛmer return of the heir; And thereupon this Wait 
illued out of the Court, Ex officio Curiæ ad informandum Curiam. 
And the Sheriff had returned, That Cawley had not any Lands in 
bis Bayliwick which deſcended to bis heir, noz any heir within his 
Bapliwick, &c. That pet no Judgment ought to be nber — 
ecauſe 
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Betaulſe this Scire facias ought not to habe bien awarved to the 
Sheriff of Gloceſter ; But upon a Teſtatum, that the firſt Scire fa- 
cias was awarded to the Sheriff of Middleſex where the Kctognt⸗ 
ſance was firſt acknowledged; Foz being grounded upon a Re- 
coꝛd, he ought firft to ſue the Scire facias there; And upon return 
That there is not any heir there, Then to have this in another 
Count p; And ge tited the book of Entries, fol. 500. and 2 Ed. 3.20. 
ſed non allocatur. Foz true it is, the firſt Scire facias upon a Recogni- 
ſance to have execution, ought to be in the County where it was ac- 
knowledged ; But when it is ſued there, and the party returned 
bead, it map be ſued againſt the heir 02 Tery-tenant in any County 
where the party ſurmiſeth he bath Land: Alſo this Scire facias is 
ex officio Curiz, and in fabour of the party, and there is no reaſon 
be ould take exceptions co it, The ſecond exception was taken 
to the return ofthe Wzit5 Foꝛ it is returned, That there is not any 
heir within his Bayliwick, where it ought to have been, That there 
is not anp Terr-teaxt 3 And that there is not any heir generally ; (cd 
non allocatur : Fo the return upon the firſt Scire facias ſhews 
what Lands he had 3 And it all not be intended there be moze 
Lands when no heir ts found there 3 and the Sheriff hath no autha⸗ 
rity to inquire into other Counties. The third erteption, That the 
return upon the ſetond Scire facias in Chancery, whercupon the plea 
is pleaded and idue joyned, was inſufficient fox the reaſons befoze 
alledged, and the tryal ill. But new all the Court agried, Al- 
though the return had bien better, if it bad found who was heir, and 
that he was warned, 62 that there was not any heir in the ſaid Coun- 
ty, pet it is well enough: Foz as 17 Ed. 2. tit. Execution 139. Anti- 
ently the Scire facias was only againſt the Terr- tenant, and the heir 
was not charged in the Scire facias but as Terr- tenant; and if the re- 
turn be not geod oꝛ fozmal, pet it is aided by the Statutes of Jeofayls; 
And the miſ-return, oz inſufficient return of the Sherif alſo, quoad 
the heir (vetauſe he is not named in the return) is but a diſcontinu- 
ance, Which is aided by the Statutes of Jeofayls: Wherefoze Ri- 
chardſon, Jones, and Berkley agreed, That there was not any cauſe 
after Uerdicn to dap Judgment; whereto I aſſented. The fourth 
Exception, That it was not a god Tryal by Niſi prius; Fo2 iſſue 
being joyned in Chancery, and the Recozd delivered into the Kings 
Bench to be tryed, it ought there to habe bien tryed, and not by Nil! 
prius. But all the Court was againſt it: Foz iſſue being joyned 
betwirt party and party, map well be tryed by Niſi prius out of this 
Court, and ſo are many pꝛeüdents: Wherefoze Judgment was 
giben foz the Plaintif, 


Randall verſ#s Scory. Paſch. 8 Car. rot. 422. 


Rror of a Judgment in the Common Bench, in a Replevio, 8. 
Where the Defendant Avows fox an Hariot, upon a Leaſe 


made by Jndenture to Robert Chicheſter, his Erecutozs and Al- 
R r ſignes, 
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ſignes, ſoꝛ ninety nine years, if the (aid Robert Chicheſter, John 
Bellun, and James Bellun, oꝛ any of them, ſhall ſo long live, rendzing 
rent, and rendzing and paping after the death of the ſaid Robert 
Chicheſter, his Exetutoꝛs, and Afſignes, his o2 their belt Beall foz 
an Hariot, oz fifty ſhillings, at the election of the Leſſoz, his Þeirs, oz 
Alignes 3 and becauſe the ſaid Robert Chicheſter aſſigned this 
Leaſe to the Plaintiff, and after dyed, Foz non-payment of the Ha- 
riot after the death of the (aid Robert, he diſtraineb, and Avowes, 
&c. The Plaintiff demands 0zer of the Indenture, which was en- 
tred in hac verba ut prius. But the clauſe foz the Þariot was, Ren- 
dring and paying to the Leſſor, his Heirs, and Aſſignes, after the 
death of the ſaid Robert Chicheſter, John Bellun, and James Bellun, and 
every of them, his or their belt Beaſt in the name of an Hariot, or fifty 
ſhillings, &c. ut antea. And foz this bartance the Plaintiff demurres, 
and Judgment given foz the Plaintiff, and Erroz thereof bzough:. 
The Erroz aſſigned was in point of Law, Rolls fo2 the Plaintiff 
in the Wit of Erroz mobed, That this is no bariance, and that the 
Avowry is good; Foz the Leaſe being to him, bis Exetutozs and 
Allignes, the reſerbation of the Hariot, in conſtruction of Law, is 
the reſervation of him, his Erecutozs, and Allignes, viz. after the 
death ol him, his Erecutozs, oꝛ Allignes, his oꝛ their beſt beaſt ; Foz 
it cannot be conſtrued the beſt beaſt of Bellun and Bellun, foz they are 
ſtrangers to the Died, and have nothing to do therewith. But all 
the Court held, That there is a plain and manifeſt bariance 3 fox 
although the belt beaſt of Bellun and Bellun cannot be conſtrued to be 
meant therebp, pet the reſerbation is not, That it (all be paid after 
the death of the Executozs oz Allignes, But only after the death of 
Chicheſter, Bellun, and Bellun , ſo as thep are the parties after 
whoſe death the limitation of the Hariots are to be paid; and not 
after the death of the Exetutoꝛs oz Aſignes 3; Wherefoze the Avowry 
was ill, and the Judgment affirmed. 


Fenns Caſe. 


6. L' Enn, a Fiſhmonger of London, was endided at Newgate Sel⸗ 


tions, Foz that he tngroded divers kinds of Fiſh, viz. Smelts, 
Whitings, &c. ea intentione ad revenden. contra form. Statuti. Unto 
this he pleaded Not guilty, and the Endiument was remobed ht- 
ther bp Cerciorari. Henden Serjeant mobed in arreſt of Judg⸗ 
ment, That by the expzeſs wozds of the Act of 5 Ed. 6. Fiſhmongers, 
and Butchers, &c. are not [aid to be Ingroſſers, noꝭ within the Sta- 
tute foꝛ Ingroding, it they buy only things belonging to their Trade; 
{02 it is not the intent of the Statute to reſlrain them, it being netel⸗ 
ſary, a foz the benefit of the ſubjects, that they ould buyſuch things. 
But the Court held, That although they be not within the Statute 
fo Iogrothng, yet if they Regrate and ſell at unreaſonable pꝛites, they 
are expeelly within it; And he isendicted, That he bought ea inten- 
tione ad revendendum contra forwam Statuti, and is found guilty ; 
So 
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So it ſhall be intended that he ingrofed and did nat ſell at reaſona- 
ble pꝛites; and if he ingrofed and ſold at reaſonable pꝛites, it ought 
to habe bien ſhewn to the Jury upon the evidence, as all the Court 
agreed, there being a Pꝛobiſo contained in the Act, That one may 
take adbantage by giving in evidence without fozmal pleading 
thereof. And fox as much as he is here found guilty, it ſhall be in- 
tended, that he ingrofſed contra formam Statuti z Wherefoze Kule 
was giben, That Judgement Gould be ſoz the Ring againſt the 
Defendant, unleſs other matter were ſhewn to the contrary upon 
the Monday following ; ar which day Grimſton mobed, That the 
Tryal was ill, becauſe it was tryed at the ſame Sellions that he 
was endicted, which ought not to have been, but to habe had a Veoire 
facias, returnable at the next Seſſions, and he relyed upon 22 Ed. 4. 
corone 44. ſed non allocatur Foz tt is the uſual and common 
courſe to try it at the ſame time the party is endicted, eſpecially as 
this tale is, being at the Gaol-delibery and the party in pꝛilon. Vide 
9 H. 8. Kelloway 159. That Trpal befoze Juſtices of Gaol-delive- 
ry may be the ſame bay. Thirdly, pe hewed that the entry is, 
That the Defendant pleaded Not guilty 3 Et de hoc ponit, &c. Et 
Johannes Michaell qui pro Rege ſequitur ſimilitet, &c. And it doth 
not appear by what authozitp he joyned that Jue 3 foz the Rings 
Atturney, 02 one that is in loco ſuo, ought to babe joyned; ſed non 
allocatur : Foz the (aid John Michaell is the Clerk of the Peace in 
London, and he is an Dfficer known to the ſaid Court where the 
Endigment was taken, and it nixds not to be ſomentioned in the 
Recozd 3 and the Court here knows it well enough: Wherefoze it 
was adjubged accozdingly foz the King. 


Porter verſus Hutchman. Ante pag. 286. 


Rror of a Judgment in the Common Bench, in Action upon the 
E. Caſe in nature of a conſpiracy. The Erroz aſſigned Was, Be⸗ 
cauſe in the Declaration it is ſuppoſed that he pzocured him to be 
endicted, and to be impꝛiſoned until he was legitimo modo acquie- 
tatus, and doth not ſay (inde:) And foz this cauſe Ward Serjeant 
moved, That it was Erroꝛ; fox it was a wozd of ſubſtante, and 
the cauſe whereby he entitles bimſelf to the Acton ; and he la d, that 
this Judgment paſſed ſub ſilentio in the Common Bench. And 
that in two other luch Actions bzought by the ſame party again 
two others, being moved in arreſt} of Judgment, alter Uerdio if 
was adjudged fo: the Defendant. And a Recozd was chewn in 
this Court Hillar. 41 Eliz. rot. 1099. Prickets Caſe. Where after 
Uerdic ſoz the Plaintiff, this exception was mobed in arrelt of 
Judgment, and it appears upon the Roll, that no Judgment was 
given : And Richardſon chief Juſtice fatd, that be was of Counſ:1 
with the Defendant, and foz this cauſe only the Judgment was 
ſtaped. But Bulſtrod fo the Defendant ſbewed, Chat Yaſch. 7 Jac. 
rot, 407. betwixt Bell and Gamble in the like Action upon the Cale, 
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where this woꝛd ( inde) was omitted and exception taken foz that 
cauſe 3 yet after divers motions in dap of Judgment, and divers 
continuances, Judgment was giben foz the Plaintiff. And of this 
opinion were Jones and Berkley, that the Judgment would be affir- 
med, Betauſe it ſball not be intended, but that he was acquietatus 
inde, and not of any other matter; and the pzeſidents are both ways, 
and in the Wzit of conſpiracy inde is omitted and by the ſame rea- 
ſon in Action upon the Cale, the omiſſion of inde is nocauſe to aboid 
the Judgment. But Richardſon chief Juſtice and my felf much 
doubted thereof, by reaſon of thoſe two laſt Judgments, and the Caſe 
of Prickett, and conceibed, That the Declaration was ill foz this 
omiſſion 3 Foz if he were not acquietatus inde, it is clear an Action 
would not lie: And therefoze , being the material clauſe which 
maintains the Action, the omifion thereof is fatal; Foz A Declara- 
tion ſhall not be aided by intendment, in the point of the Action. And 
in the greater part of the pꝛeũdents in pꝛint, the woꝛd inde is in the 
Declaration. Et adjournatur. Reſiduum poſtea, pag. 419. 


8. © Rror of a Judgment in Coventry, in an Jnfozmation upon the 
2, Statute ofquinto Elizabethæ, foz exerciting the Trade of an 
Jronmonger, not being Appzentice. After Uerdic and Judgment 
there foz the Plaintif, the fr Erro? aſſigned by Grimſton was, 
Becauſe by the Statute of viceſimo primo Jacobi, it is appointed, 
That every common Jnlozmer thall be Cwozn befoze bis Jnfozma- 
tion be receibed, That the fac was within the pear befoze the Jn- 
fozmation exhibited, and within the lame County where it is exhi⸗ 
bited 3 And it doth not appear here that it was done ſo in this Caſe ; 
ſed non allocatur: Fo02 it is noparcel of the Recozd, but is only a 
direction to the Dfficers, that none ſhall be received, unleſs be be firf} 
ſwozn. The lecond, Becauſe Jnfozmers cannot ſue upon that 
Statute to habe the motty ; fox by the expzeſs words in the Sta- 
tute, the fozfeiture is giben to the Coꝛpoꝛation, foz the benefit of the 
Coꝛpoꝛation, ſoꝛ relief of the Px, and fox other uſes of the Cozpo- 
ration; fed non allocatur : Foz though that Statute gives one 
moity to the Jnfozmer and the other moity to the Ring, ercept in 
Coꝛpoꝛate Towns, to whom ſuch fozfeitures are granted, it is to 
be underſtcod, and ſo bath always bien expounded, That in that 
Caſe the fozfeiture given to the Ring belongs to the Cozpozation ; 
And the Inlozmer is to have his part ſtill: Mhereupon Judgment 
was affirmed. 


Parker verſas Taylor. Mich. 8 Car. rot. 366. 


9. Be a Judgment in Beverley Court, in Debt. Where tbe 
— Plaintiff declares in Debt of 20 li. viz. 16 li. upon an Dbliga- 
tion and 4 li. upon a Mutuatus. The Defendant pleaded quoad the 

4 li. Non debet, & de hoc ponit fe ſuper Patriam & prædictus que- 
rens ſimiliter. Et quoad the other, he demands oyer of the Obliga⸗ 
tion 


* 
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tion and Condition, which was read to be upon condition to pay 
eight pound at a day, &c. and he pleads payment at the day, Et de 
hoc ponit, &c. and the Plaintiff ſimiliter, and Uerdict fox the Plain- 
tiff quoad the Bond 3 and quoad the other fox the Defendanr, and 
Judgment foz the Plaintiff ; and the Erroz aſſigned was, That 
here is not any due; Foz the Defendant ought to habe pleaded 
quod ſolvit, & hoc paratus eſt verificare, and thePlaintif ought to 
habe replyed non ſolvit, & hoc petit, &. So there had bien an affir- 
matibe and a negative; but as it is here, there is no Idue at all, 
and it is not a ided by any Statute; and therefoze it was pzayed, 
That the Judgment might be reberſed : But all the Court held, foz 
as much as the Defendant pleads Payment & de hoc, &c. and the 
Plaintiff joyns with him, That the Jury tall enquire whether he 
bath paid, and the Jury finding , that be hath nor paid, it is god 
enough, and aided by the Statute of Jeofayles ; Wherefoze the 
Judgment was affirmed, 


Leycroft verſus Dunker. Paſch. 9 Car. rot. 152. 


22 for words. Whereas the Plaintiſf foz twenty years 
bad uſed the Trade of a Merchant, and yet uſeth the lame; 
and in the fifteenth year of Ring James uſed the ſaid Trade, and 
went to Hamborow, and there uſed it until 22 Jacobi, and then 
returned into England, and uſed the Trade of a Merchant: The 
Defendant to ſcandalize him in bis Pzofeſion ſpake theſe words 
of the Plaintiff the firſt of October anno 8 Car. He came a broken 
Merchant from Hamborow (innuendo) at his returning from Hambo- 
row into England, and that I will juſtifie : The Defendant pleaded 
Non culp. and found againũ him, and damages 20 l. and it was 
moved by Grimſton in arreſt of Judgment, That theſe woꝛds be not 
actionable ; foz although it is to be agreed fo2 ſaying of a Merchant, 
That he is broken in the pꝛeſent tenſe, Action lies; foz it is all one 
as if be had laid he is a bankrupt, which is a great diſcredit to a 
Merchant; yet when be laith, That he came ober a bzoken Mer⸗ 
chant from Hamborow, tt doth not tmpozt in it (elf any ſcandal; foz 
be ſhe ws that he came ober eight years befoze, and be might become 
a rich man and of god credit fnce that time: And of chat opinion 
was Richardſon chief Juſtite; Foz ſlander ought to be expreſſed and 
not taken by intendment or implication 3 therefoze if one faith of a 
Merthant, That be was a prox man within this ſeben pears, ozof a 
Wozkman, That he was a weak Wozkman, and had little skill 
within theſe few years, an Action lies not, ſoꝛ he may be rich, oz a 
god Moꝛkman at the time of the ſpeaking ; lo here, &c. foz which, 
&c. but Jones, Berkley, and my ſelf held, That the Action well lies, 
and it is not ilke the Caſes befoze put 3 foz there thep do not charge 
him with any crime, and by intendment it map babe god conſirugt- 
on: But berebe chargeth him with being once bzoken, Et qui ſcmel 
malus ſemper preſumitur eſſe malus eodem genere, 02 at leaſt map 


bave 


— 
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11. 


12. 


babe an inclination thereto, And it being alledged to be ſpoken false 
& malitiosè, and to ſcanbalize him in his Pzofeſſion, it is a great 
cauſe of diſtrediting, and impairing him in his Trade, whereas 
their credit is the pꝛintipal means of their gain: And if he intend⸗ 
ed it otherwiſe, oꝛ had ſpoken it in another ſenſe, be ought to have 
ſhewn it by ſpecial Plea which would bave excuſed him: But when 
be is charged with malicious ſpeaking of thole woꝛds, and with an 
intent to diſcredit him; and he pleads Not guilty, and found again 
him, That he ſpake malitioullp, and with intent to diſcredit him, 
the Tourt may not otherwiſe adjudge 3 Wherefoze it was abjudged 
foz the Plaintiff. 


Green verſus Lincoln. 


Ction for words. Thou art a long-ſbag-haired-murthering- 
Rogue. Aſter Uerdict =_ Not guilty pleaded, and found fox 
the Plaintif, it was moved by Grimſton in arreſt of Judgment, 
That theſe woꝛds be not actionable ; foz he both not charge him di⸗ 
rectly with the murther of any perſon, noꝛ ſaith, That he is a ur 
therer, but the wozds are Adjectively ſpoken, which manner of 
ſpeaking ſhews that the wozds are of chibing, and do not aggravate 
but extenuate quoad the manner of (ſpeaking, But Henden Ser- 
jeant moved to habe Judgment foz the Plaintiff, and cited, That 
in Hillar. 7 Car. rot. 728. betwirt Wilſon and Maſon, in the Com⸗ 
mon Benth, it was adjudged after debate, That foz theſe wozds, 
Thou art a murthering Knave, Action lies : But be bad not the Re- 
toꝛd to ew 3 And therefoze the Court adviſed till the next Term; 
And afcerwards, Mich 9 Car. being mobed again, it was adjudged 
fo: the Plaintif, 


Fiſh verſus Wagſtaff. 


Ror of a Judgment in the Court of the Marſhalſey, by virtue of 

a new Patent. The Erroz aſſigned was, Becauſe in the 
Stile of the Court it was mentioned, That the Court is bolden by 
virtue ofthe Rings Letters Patents coram ſuch perſons, Judicibus 
noſtris, ad audiendum & terminandum aſſignat. omnia placita perſo- 
nalia inter omnes perſonas, infra 12. leucas in Palatio Regis apud 
Meſt mon. & inter omnes homines de hoſpit io Domini Regis, tam diu 
quam hoſpitium Domini Regis eſt infra 12. leucas à Palatio Meſſmon. 
and a Patent adaudiendum & terminandum omnes cauſas cannot be, 
but it ought to be only of criminal matters. Vid. Dy. 175. And foz 
thatrealon the Judgment was reverſed, 


Sparrow 


Caroli Regis, in Banco Regis. 319 


Sparrow verſus Matterſock and others. Hill. 8 Car. rot. 


1 Sur Demurrer the Caſe was. The Sheriff returns up- 13 
on an Elegit, That the party had not any Lands, but only 
within the liberty ol St. Edmundsbury, and that J. S. Baplit there, 
bath the exetution and return of all Wzits, who enquired, and re- 
turned an Extent by Enquiſitton, and that the Baylif delibered the 
moity of the ſaid Land extended tothe party, and that the Plaintiff 
by virtue of that Extent entred and intitled himlelt, and whether it 
were a god title fo2 the Plaintiff, was the queſtion ? Firſt, Whe- 
ther the Bapliffof a Liberty may make an Enquiſition and Extent 
upon an Elegit by warrant from the Sheriff, directed unto him: 
Reſolbed, That he may. Secondly, When a Jurp by Enquiũ tion 
finds the ſeifin and balue of the Land, whether the Jurp ought to let 
out the moity foz the Plaintif, oz if the Baplif map deliver ſuch 
part of the Land foz the moity ? And it was reſolved, That the 
Jury ſhall extend all the Land 3 and the Saylif where there is a 
Franchiſe, and the Sheriff (where no Franchile is) wall deli der the 
moities, and not the Jury 3 and ſo are all the pzeſidents z Where- 
foze it was adjudged ſoz the Plaintiff. 
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Thomas Broxon and his Wife verſus Dager and his Wife. 
Trin. 9 Car. rot. 1152. 


of the Plaintiffs Wife, Thou art a Witch, I will make thee 

come and ſay, God fave my Mare: I was forced to get my 
Mare charmed for thee. After Uerdict upon Not guilty pleaded, and 
found fo2 the Plaintif, Littleton Recozder of London mobed in arreſt 
of Judgment, That none of theſe wozds are actionable 3 foz the firfi 
woꝛds, Thou art a Witch, without mentioning that the bewitched any 
Perſon, Cattel, oꝛ Gods, are to general, and no Action maintain- 
able fox ſpeaking of them; and be cited dibers pꝛeüdents, That fox 
calling one Witch generally, Action lies not, if be doth not ſhew 
what Witchcraft te committed : And of that opinion was all the 
Court upon the firſt motion: And ſoꝛ the ſecond woꝛds, wil make thee 
ſay, God ſave my Mare, there is not implyed any Witchcraft : And 
foz the laſt woꝛds, I was inforced to get my Mare charmed for thee, 
was a fault in the Plaintiff, who would pꝛoture charming, to pꝛe⸗ 
bent miſchtef to her Mare; Wherefoze Rule was giben, That the 
Judgment ould be laid until, &c. 


5 A one for theſe words, ſpoken by the Wife of the Defendant, 


King verſus Edwards. Trin. 7 Car. rot. 992. 
4 


1 firmæ. Upon a ſpecial Uerdic the Taſe was. John 


I Boulting and Jane bis Wife being leiſed of the Land in 
queſtion, to them and the Þeirs of the bodyes of John B. remainder 
to Ed. B. and the peirs of his body, the remainder to Will. B. and 
the Þeirs of his body, remainder to George Edwards and the Þeirs 
of his body, the remainder to the right Þeirs of the ſaid ]. B. They 
being ſoſeiſed, the ſaid John B. and his Wife, and William B. /the 
third in the remainder) joyned in a feoffment with warranty, to Ma- 
thuſaleh Keen; and aſter, the ſaid husband and Wife levied a fine 
to the ſaid Keen: Afterwards the laid John Boulting died without 
Idue, and the ſaid Will. B. and Ed. B. died without due; and in 
the lilttenth year of Ring James the ſaid Mathuſalch Keen died, and 
the Land deltended to Rob. Keen, who, after the death ol the wife ol 
the laid J. B. entred, and let to the Plaintif, and the Defendant by 
the command of the laid George Edwards onſted him: And whether 


the 


poſſeſſion, it cannot make 4 diſcontinuance z and to pzove that, be 
cited Co, 3. fol. 5. Owen and Morgans Caſe, and Co. 3. fol. 61. Win- 
ſcots Caſe, But as ta that point Richardſon, Berkeley, andmy ſelf 
held, That the Eſtate taile is in bim veſted andſetlev, and that bis 
and his Mikes feofment makes a diſcontinuance ; And although it 
was objcaed, That William Boulting, the third in the remainder, 
joyned in the laid feofment, ſo as it could not make a diſcontinu- 
ance, but that every of them rel pcuively paſſed their Eſtates. All 
the Tuftices agreeb, That this joyning of William is not material; 
foz there is an intermediate remainder in taile to Edward Boulting, 
which is diſcontinued, But Jones doubted thereof, and conceived, 
It was not a diſcontinuance, becauſe the husband was not abſo- 
lutely ſeized ot an Eſtate taile, during the life of bis Wife. The 
ſecondobjection was, That if this feofment were a diſcontinuance 
at the Common Law, yet it is taken away quoad the Mife by the 
Statute of 32 Hen. 8. And as it is taken away quoad the Mike, ſo 
is it alſo quoad thoſe in remainder after the Wife, eſpecialiy the 
Mike ſurviving ; and that the fine after the feofmcnt is but by 
way of releaſe, and is no ſuch fine as is intended within the Sta- 
tute; foꝛ it ought to be ſuch a fine which at the firſt paſſed the Eſtate, 
and not a fine which enures by way of confirmation : But all the 
Juſtices agreed, That this feofment and fine to the lame perſon 
make but one aſſurance s and when the Mike is barred, and her 
Eſtate deſtroyed by the fine, that the cannot enter, thoſe in remain⸗ 
der may not enter, but ate in caſe as they were at the Common 
Law: And as this Caſe is, they all reſolved, That an erpzeſs 
diſcent being found, it takes away his entry; Whereupon, by the 
aſſent of Jones, without further argument, it was adjudged fo? the 
Plainticf. But foz the firſt point Jones cited 38 Eliz betwirt Worne 
and Webſter, where it was held by the Court, Jt was not any dil. 
continuance when the Mike ſurvived; but if the Hus band had 
ſurvived, it ſhould habe been otherwiſe, 


Sir Richard Snowde verſus, ....... 


AS upon the Caſe. Whereas one Chriſtmas ethibited a 
Bill againſt the Plaintiff in the Chancery, and ſhews what, 
&c. and the Plaintiff had put in his anſwer thereto, and ſhews 


what, whereunto he was [woꝛn, That the Defendant ſpake theſe 
S woꝛds 
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woꝛds of the Plaintiff, He (inuendo the Plaintiff) is forſworn in 
hisanſwer to Chriſtmas his Bill, ( innuendo in his anſwer to the ſaid 
Bill.) The Defendant pleaded Not guilty,and found againſt him, 
and damages 50 1. And it was movedin arreſt of Judgement by 
Bramſton Serjeant and Mꝛ. Grimſton, Firſt, That be doth not 
che w in what point he was perjured; Foz there be divers peef 
dents, That Cnbictments of perjury have bien quached foz this 
cauſe, that they have not ſhewn the perjury to habe been in a point 
materiall: But all the Court (Richardſon abſent) held it to be ng 
gooderception ; fo? true it is, That Endictments ought to ſhew 
the cauſe of the perjury ; but in an anion foꝛ wozds, which is 
grounded upon the ſpeech of another, it cannot be enlarged further 
than the other ſpake. Secondly, Becauſe it is not ſaid, That he is 
koꝛſwoꝛn in his anſwer in Chancery, noꝛ is it averred, that there 
is not any other Bill noꝛ Anſwer, but that which is mentioned, 
and there may be another Bill in another place, ſed non allocatur; 
Foz when it is ſhe wn, there was ſuch a Bill in Chancery, and an 
Anſwer thereto, and that the Defendant ſpake thoſe woꝛds, and is 
found by Uerdict guilty of them upon that occaſion, the Action well 
lies without other averment ; koꝛ it ſhall not be pꝛeſumed, there 
was any Bill and Inſwwer in any other plate; Mhereupon it was 
adjudged fo2 the Plaintiff. 


Dorothy Brian verſus Cockman, 


Ction upon the Caſe fo2 wozds. Whereas the Plaintiff was 

of good fame, and alwayesfree from abulterp 02 foznication 
and other crimes, and after the death of Brian her late Hus band, 
was in communication with one Cowley foz a marriage betwirt 
them: That the Defendant to depꝛive her of her kame, and to hinder 
ber from the laid marriage.,ſpake of the Plaintiff theſe woꝛds, She 
is a Whore, and her Children ( innuendo her Childzen which (be had 
by the laid Brian late her Þugband ) are Frambiſhes Baſtards, (innu- 
endo one Nicholas Frambiſh, ) After Uerdiu, upon Not guilty, and 
found koꝛ the Plaintiff, it was moved in arreſt of Judgement by 


Grimſton, That theſe wozds be not actionable ; Fo2, fo2 calling 


Whore there lies not any Action, and to ſay, That her Children by 
her former Husband are Frambiſhes Baſtards, is repugnant in it ſeif; 
foz they cannot be Baſtards which were bozn in tbe time of her 
koꝛmer Þusband : But all the Court held, That the Action well 
lies; Foz to ſay ot a Widdow who is in communication of mar- 
riage with another, That ſhe played the Ahoꝛe in her foziner Þuſ- 
bands time, is a great diſcredit, and to ſay, That her Childzen 
are Baſtards (although in truth they tannot be Baſtards in Law, 
yet in reputation they may be ſo) is cauſe of loſſe of her marriage, 
and that none will marry with her; Wherefoze it was adjudged 
foꝛ the Plaintiff, 


Edwards 
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Edwards ver ſus Woodden, Hill, Car, rot, 602. 


R Eplevin. The Defendant made Conuſance as Bapliff to 
John Cotton; ko: that the place where, is twelve acres, par. 
cell of a :zPcadow in Staunſted, parcell of rhe Manoꝛ of Staunſted, 
of which Manoꝛ one George Bing Eſq; was ſerſed in his demealn 
as of fee, and ſo ſeiſeb by Indenture, anno 12 Jac. granted a Rent: 
charge of thirty pounds co Sir Robert Heath and others in fee, iftr 
ing out of the ſaid Danoz, and that they by Indenture inroll'd 
within ür Moneths in the Chancery, foz thꝛee hundzed pounds 
granted, bargained, and Cold that rent to the ſaid John Cotton and 
bis Ibeirs;wbcrefoze foꝛ rent arrear at ſuch a feaſt, he made Conu- 
ſance, &c, The Plaintiff in harre of the Conuſance confeſſeth, that 
the Landis parcell of the Manoꝛ, and that George Bing was ſeized 
of the ſaid Panoz in dominico (uo ut de feodo, prout in the Conu- 
ſance ; and that the ſaiv George Bing ſo being leiʒed, granted the 
ſaidrent to Sir Robert Heath any others. prout, &c. Sed quod 
diu antea the ſaid George Bing aliquid habuit in the (aid Mano, 
and long time befoze the grant of tbe laid rent, one John Leigh was 
ſeized in fee of the ſaid Banoz, unde, 8c, and ſo ſciʒzed, in quinto 
Eliz. deviſed that Mano to Richard Blunt foz one bindzed and 
twenty years, by virtue whereof he entred and was pole ſſed, and 
ſo poſſeſted anno 17 Eliz. granted the lame to Thomas Blunt. who 
entred, and in anno 31 Eliz aſſigned that [caſe to the ſaid George 
Bing, who likewiſe entred ond was poſeſſeds and ſo poſſeſſed in 
anno 37 Eliz. afignedit to Henry Bing, and that he anno 22 Jac, 
actgned it to Hammond Claxton, whoentred, and was, and pet is 
poſſeſſed, and licenced the Plaintiff to put in his Cattell,who there. 
upon put in his Beaſts, and the Defendant din rained them, &c. 
Upon this the Defendant demurred, and che wed foꝛ cauſe ; Fird, 
That he doth not confeſs oz travers the grant to Cotton. Secondly, 
That he doth not chew bow the ſein and grant of the ſaid George 
Bing is avoided, Thirdly, Becauſe the Plea is repugnant in it 
ſelf. And now being argued at the Barre by Rolls foz rhe Defen- 
dant, be $ewed, That this Plea to the Cogniſance is ill, becauſe 
in the Cogniſance it is pleaded, That George Bing was ſetſed-in 
bis demealn as of fee, and granted that rent, &c. which is inten- 
ded a ſeiſin in fie in poſſeion: Then when the P taintitf confeſſed, 
That he was ſeiſed in dominico ſuo ut de feodo prout, it is a cons 
feſion of the ſeifn of the fee in poſſeſſion : And when be afterward 
Gewed a Leaſe fo years by another, long time -befaze,. and that 
Leaſe convey d to the Gzantoz of the Rent, and from him, by mean 
tonvepances to the Plaintiff, it map be intended, Chat the Gzan- 
toꝛ was ſeiſed of the fee in reverſion, and not of the fee in poſſeſion; 
foz it is not repugnant tothe fozmer part of bis confeſſion, and it is 
not a confeſſion of the ſeiũn alledged; wherefoze be ought to habe 


traverſed abſque hoc, That he was ſeiſed aliter vel alio modo, o: 
| Sl 2 that 
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that he was ſeized modo et forma prout : Allo be doth net ſhew 

how the fer came to the Gzantoz afcer the Leaſe ; alſo there is not 

any full confeſſion that the fte was in the Gzantoz,but by argument, 

which is not good in pleading. And foz theſe reaſons it was mo. 

ved, That the Barre to the Conuſance is ill, and Richardſon chief 

Juftice and Jones were of that opinion upon the fir motion: But 

J tonceived, That the plea is a good confeſſion and avoydance of 

the ſetfin in ee alledged, and there needs not any Travers; Foz 

when be intitles himſelf to a leaſe foz pears pꝛetedent, pet in eſſe, 

which is not chargeable with this rent, and allows tbe reberũon in 

fir, expectant upon this Leale, to be in the Gzantoz; the pleading is 

good; foz one ſeized in fee of a reverſion, expeaant u on a Leaſe fo? 

pears, may well (ay that he was ſerzed in dominico ſuo ut de feodo, 

fo2 of that ſeiũnhe may have an Aſſile; and that this plca is good, 
appears in Plow comment. Adams and Wrotc ſleys Cale: And 
to ſhew how he afterwards tame to the fee , lies not in the Conu- 

ſance of the Plaintiſt; but he may well admit it, without pzejuvi- 
ting bimſelf, he claiming by a pꝛetedent Egate not ſubjea to that 
charge : And to take a Travers when he claims by a fozmer Eitate 
and admits it, is not neceCary, and peradbenture might be peril- 
lous unto him, as Cok. lib, 6. Helyers Caſe, Berkley conceived, 
although ſeifin is pleaded in Dominico ſuo ut de feodo, which thall 
be intended ſeifin in poſſeſſion as it is pleaded, yet the plea js good 
in ſubitance, becauſe he avoids the charge againſt him by realon ot 
the fozmer Efate ; and if there be any defect therein, it is only foz 
want of Travers, and that is but fozm ; and not being ſhewn fo? 
cauſe, but other cauſes immateriall, it is aided by the Statute of 
27 Eliz, and the Defendant ſhall not babe adbantage thereof : And 
to this opinion, fox this cauſe, Richardſon and Jones ſeemed to in- 
cline; but they would adviſe, Ec adjournatur. 


John George and his Wife verſus Harvey. 
Cujus principium ante pag. 282. 


W As now moved again by Rolls fox the Plaintiff to habe 

Judgement, That Action lies fox theſe wozds, fo2 ſaping, 
Thar ſhe is a Witch, Betauſe that all kind of Witchceafr is punid 
able by the Statute of primo Jacobi, and is intended tobe ſuch who 
bath conference with a ſpirit, and woꝛks by ſpirits. But all the 
Court ſeriatim delivered their opinion, That the Action lies not fox 
calling one Witch, without alledging the bath done ſomean:But if 
it be ſaid, That ſþe bewitched any man 97 any thing, it well lies: 
But to ſap dhe is a Witch generally, is not adionable ; Fo? it is a 
common [aping, Youare a Witch, which may be by your tongue 
02 looks, 8c. USherefoze it was adjudged foz the Defendant. 
Vide Paſch 17 Jac. betwirt Hawks and Auge, adjudged arcozdinge 
ly, and Mich, 10 Jac, betwirt Towſe any Sand. ; 


Tyffyn 


—— 
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Tyffyn verſus Wingfeild. 


be Recozd was, Queritur in placito Tranſgreſſionis pro eo 

quod vi & armis cæpit & chaſeavirhis Cattel into the Cloſſe of 
J. S. to which be took them damage feſant, and the Plaintiff was in- 
foꝛted to pap unto him 40 8. foz amends per quod he ſuſtained 
damages, & c. After Uerdic upon Not guilty, and found fo2 the 
Piaintiff, Henden moved in arreſt of Judgement becauſe he did not 
conclude contra pacem & c. Foꝛ the Bill recites, That it is placi- 
tum tranſgreſſionis; andthe Declaration is vi et armis; Therefoze 
he ought to conciude contra pacem : And becauſe it is not ſo done, 
it is ill in ſubſtance, and not aided by any of the Statutes of Jeo- 
fayls. But Grimſton fox the Plaintiff argued, that this is an fi: 
on upon the Caſe , fo2 the Action is not bzought meerip faz the ta. 
king oz chaſing of his Cattel;but foꝛ an eſpecial w2ong,viz.foz cha- 
ing them into another mans ſopl, lo as they were there Treſpaſ- 
ſers,and he inkoꝛced to compound foz this damnification, And al- 
though it be vi et armis, pet that doth not p2obe it to be an Action of 
Treſpas: Foz that map be in an Action upon the Caſe, as it is in 
the Earl of Rutlands Caſe Cok. lib. g. fol. And although the recitall 
of the Bill be in placito tranſgreſſionis, pet it is not of necedity to be 
Treſpas only, but map ſerve foz treſpaſs upon the Cale: And all 
— Court being ok that opinion, It was adjudged fo2 the Plain- 
tiff, 


Symonds verſus Seabourne. Paſch. 8 Car, rot. 


5 upon the Caſe, Whereas the Plaintiff, upon tbe ninth 
of October 5 Carol, was poſſeCed of an ancient houſe in Wor- 
ceſter; andthe Defendant, the ninth of October 5 Carol. was and 
pet is poſteſſed of another houſe and void piece of Land adjoyning 
to the Nozth part of the Plaintiffs houſe, wherein were thzee 
windows, time whereof memozp, &c.by which windows the light 
tame out of the ſaid void parcel of Land into the Plaintiffs bouſe, 
time whereof,8c, That the ſatd Defendant malicioufly,to depzibe 
bim of the light coming by the ſaid Windows into bis houſe, the 
ſaid tinfh of October 5 Carol, erected a building in part of the ſaid 
void piece,and thereby topped the lights coming by the ſaid win- 
dows into bis bouſe, whereby his bouſe is totally darkned, and he 
much pzejudiced by chat ffopping. The Defendant pleaded Nor 
guilty, and found agdinf-bim. And erception was taken in arreſt 
of Judgement, Chat tbe Declaration is repugnant in it ſelf: 
to lay Adhuc poſleffionatus of the ſaid void piece of Hand, & to ſhew 
the offence in ereuing a building upon it, che ws that it is not now a 
void peece of Land, and of this opiniam was Berkeley ; hut Ri- 
chardſon, Jones, and my ſelf held, Chat this is gd enough, and uo 
repugnancym the Adhuc _  y fo? it map he that part 4 
3 


— — os 


326 


Termino Michaelis, anno nono 


the ſaid void parcel of Land is buildcd, ay 3barkens bis ligbt, and 
part remains ſtill void; and the Declararisn as to that, is but ſur. 
pluſage and the one part well Cands with the other. Another ec- 
ception, Becauſe he alledgeth not anp perion in whom the Pꝛe- 
ſcription map be fixed; and the Plaintiff is but Legee fox years, 
who cannot pzeſcribe. But it was anlwered th:reto, That the 
time whcreof, &c. is tyed to the houſe, and not to any perſcnal 
pꝛeſcription; and being an ancient houſe and Mindows therein, 
tim? whereof, &c, there need not any pꝛeſcription in any perſon , 
wJerefoze it was adjudged foz the Plaintiff, 


Baal verſus Baggerley, Trin. 9 Car, rot. 


. ſur Caſe, Thou haſt forged a privy Seal and a Com- 
| miſſion; Why doſt not thou break open thy Commiſhon * Af. 
ter Uerdic, upon Not guilty pleabedand found foz the Plaintif, it 
was moved in arreſt of Judgement, That tbeſe woꝛds be not at: 
enable: Foz he did not lay the Kings pzivp Seal, noꝛ any UWiit 
under the pꝛivy Seal; and it doth not appear what pztvy Seal be 
intended. Alſo he laith not what Commiſion. And the woꝛds ſub- 
ſequent Thy Commiſſion, ſhe wed that he intended a Commiſion 
made by the Plaintiffhimſelk. But it was anſwered thereto, That 
a privy Seal is intended, the Rings pꝛivie Seal, and being ſpoken 
generally, is to be intended accozding to the vulgar ſpeech, and 
intendment, and na other Seal is meant thereby,beſides theRings: 
And 1 hy Commiſſion is intended a CommiCion, which is ſued out 
under the pꝛivie Seal. And to this opinion the Court ſeemed to 
incline ; but Berkeley boubting thereof, the Court would adviſe. 
Afterward it was moved again and argued by Palmer foz the 
Defendant, and by Calthorp foz the Plaintiff : And Palmer ſhewed, 
That theſe wozds donot impoꝛt in themſelbes, That be ſpake of 
the Rings pꝛivy Seal; foz there is not any inducement, that there 
was any fpeech of the Rings pꝛivp Seal; and the woꝛds in them: 
ſelves do not impozt any ſlander, and they fþall nor be helped by 
an intendment oz innuendo, And it map be, that a pzibate perſon 
might have a pzivate Seal; and the wozds after, ſhe w the intent of 
the Defendant, when be ſaid-Thy Commiſſion, innuendo the Com- 
miſſion of the Plaintiff, But it was thereto anſw:red'by Calthorp 
fo2 the Plaintiff,That the wozds ſhall be taken accozding to the vul- 
gar opinion, and as the Auditozs underſtand in their uſual phzaſe; 
which is, that he Cpake of the Rings pꝛivp Seal, when he laid 
A privie Seal; and when he ſaid Thy Commiſſion, it is to be in- 
tended, the Commiſſion under the pzivie Seal, which the Plaintiff 
ſued out: And Calthorp cited Trin. 35 Eliz, where one bzings an 
Act ion foꝛ theſe woꝛds, Thou haſt forged a Writing for which thou 
waſt brought into the Star-Chamber : It was adjudged in the Conv 
mon Bench, That the Action lies; foz they be intended ſuch Uzi 


tings to which one ſhall be puniſht. And all the Court * — 
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liberedtheir opinions, That the Action well lies; Foz the words 
be ſpoken malitiouſly, and being alledged in the Declaration that 
he ſpake them to ſcandaltze him foz fozging of the pꝛiby Seal and 
a Commiſſion, and being found guilty, it ſhall be intended accoz. 
ding to the bulgar interpzetation, The Kings privie Seal, The coun- 
terfeiting whereof is Treaſon : and a Commiſſion tha!l be intend: 
ed The Kings Commiſſion under his privie Seal: And Berkeley a- 
greed with the others. And Judgement was given foz the Plain- 
tiff. 


Johnſon verſus Davy. Trin. 9 Car, rot. 1314, 


* firmæ, of ſir Peſſuages, one bundzed acres of Land, 
bzce hundzed acres of Paſture, &c. After Uerdic, upon Not 
guilty pleaded, and found foꝛ the Platnriff, Grimſton moved in ar- 
reſt of Judgement, That this ſuit is by oziginall Wzit, and the 
diginall doth not warrant the Declaration; fo2 the oztginall is of 
one Meſſuage and fixty acres of Land, and ſo varies from the ozi- 
mall in the number of the PeCuages and the Land. But Rolls 
02 the plaintiff ſaid, That this ſhall not be intended the oziginall, 
upon which the Plaintiff declared; but that there was another 
iginall which warrants this Declaration, which is now tmbe. 
zel d. And it ſhall not be intended to be grounded upon the Wit 
which is now che wn, fir, Becauſe the Wait bears teſte 18. April, 
returnable 15. Paſch. and this Declaration is in Trin. Term, and 
here is no continuance upon this Wit. Secondly, Becauſe the 
(Wait is againſt the Defendant and a Copybolder; t in this Decla⸗ 
ration there is no name of the Copyholder;wherefoze it wall be in. 
tended, that this Declaration is grounded upon another Mrit now 
wanting. And this want is aided by the Statute of Jeofayles, And 
of the lame opinton was all the Court, abſente Richardſon, and rule 
given foz Judgement fox the Plaintiff, 


Penſon verſus Gooday, Trin, 9 Car, 


ou ſur le Caſe, That the Defendant malitiouy and falfy, 
to depꝛive him of his life, ſpake theſe woꝛds of the Plainttif, 
Thou haſt taken out of my pocket 40 l. of my money; And I will 
cauſe thee to be indicted at the Seſſions of the Peace, and to hold up 
thy hand at the Barre for it, Et ex ulterior! malitia again the Plaine 
tiff at ſuch a day after, ſaid, He hath picked out of my pocket ſilver 
and gold, After Not guilty pleaded, and found koz the Plaintiff, 
it was moved by Grimſton in arreſt of Judgement, that theſe 
wozds be not actionable, eſpecially the laſt wozbs ; and being ſpo- 
ken at ſeveral times, and there lying no Action foꝛ the laſt wozds, 
and damages intire given, The Plaintiff ought not to babe Judg- 
ment: And to pꝛobe that. he cited the Caſe betwirt Osborn and Mid- 
dleton: And the whole Court was of the lame opinion, That — the 
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woꝛds ſpokcn at any of the times will not bear an Action, and in: 
tire damages be giben, There hall no Judgement be entred: And 
therefoze the difference is, when the woꝛds are all ſpoken at one 
time and partof them are actionable and part not, There damages 
thall be intended to be given only foz thoſe woꝛds which were acti 
onable. But where woꝛds are ſpoken at ſeverall times, and the 
firſt be actionable, and the other not, and the Defendant found guil. 
ty of both, and intite damages given, There no Judgement ſhall 
be entred. But in this Caſe, the firſt wozds, without queſtion, 
were actionable ; Foz he direaly charges him with a Felonious ta: 
king, when he laid, He would cauſe him to be endicted, and to hold up 
his hand for that cauſe, And they alſo held, That the laſt wozds be: 
ing alledged to be ſpoken ex ulteriori invidia & malitia, have rele- 
rence to the fir, which is the picking of the pocket befoze mention. 
ed, and ſo charging him with that felony; It was therefoze ad. 
judged fo2 the Plaintif, 


Veſey verſus Harris and his Wife, Hill, 8 Car, rot, 


gee facias, Whereas the Wife Dum ſola fuit, recobered in the 
Rings Bench, in an Action upon the Caſe, 261, 13s. 4 d. fo? 
damages and coſts, and had erecution of thoſe damages, and yet is 
thereof poſſeſt; and whereas afterwards the laid Judgement was 
by a Wit of Erro2 removed into the Erchequer Chamber and 
there reverſed and reſtitution awarded; and afterward che took the 
ſaid Harris to husband ; The Plaintiff thereupon bzought this 
Wait to have reſtitution. The Defendant pleaded, that after the 
revcrſall had, and befoze the purchaſe of this Mꝛit, he paid to the 
Plaintiff the ſaid Bebt and coſts of 26 1. 13s. 4 d. abſque hoc, 
That they be poſſeſſionati of the ſaid money prout. And hereupon 
the Plaintiff demur red, becauſe the Plea and Travers be both ill. 
And now it was argued at the Barre by Calthorp foz the Plaintif, 
and by Germin foꝛ the Defendant. And Richardſon, Jones, and 
my ſelf held, That the pleading of the payment is ill, becauſe it is 
grounded and affirmed againſt the Kecozd, And a payment being 
againſt matter of Record, cannot be a diſcharge unleſs by matter ot 
Record. And as in a Scire facias to have erecution, payment is 
no plea in diſcharge thereof ; nomoze is tt in a Scire facias to habe 
reſtitution : And it appears by the book 20 H.6.24.8 21 H. 6. 15. 
that tis much doubted, whether if levyed by the Sheriff upon a 
Fieri facias it be god plea, and at length it was ruled to be god, be- 
cauſe it is grounded upon the Fieri facias awarded, which he cannot 
withſtand, and in reaſon therefoze it ſþculd then be allowed, à multo 
fortiori, a bare payment is no Plea; And 0 be a Plea, yet as it is 
pleaded, it is not good; foz he doth not rel upon it, but Traverſeth 
that which is immaterial, viz, Abſque hoc that he is poſſeſſionatus, 
&c. which was idly alledged, and not material oꝛ traverſabic; and 
byhis travers, he waves his pleading of the payment. be — 
petially 
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ſpecially hewn foz cauſe of Demurrer, the Demurrer is good, and 
Judgement all be againſt the Defendant. Berkeley he:d, Chat 
payment had been a gob Plea,if he hadrelped tber eupon, Betaule 
be avers that thereby the party is ſatisfied, And in divers caſes 
matter in fact may be pleaded in diſcharge. As in Debt upon an 
Eſcape, be may plead, That the Plaintiff commanded him to let 
him out of Execution, and ſuch like, &c. But as to the Travers, 
he conceibedit ill, and thercfoze agreed with the other Juſtices, 
that Judgement ſhould be given foz the Plaintiff; And it was ad. 
judged accoꝛdingly. 


Penſon and Anne his Wite verſus Gooday, Trin, 9 Car. rot, 


A Ction upon the Caſe, Whereas he keepeth an Alehoule being 
debito modo licentiatus by Juſtices of the Peace, That the 
Defendant, to ſcandalize the ]»latntiffs wife,ſpake theſe woꝛds of 
ber, Hang thee, Bawd (innuendo the (atv wife:) Thou (the ſaid Anne 
innuendo) art worſe than a Bawd : Thou keepeſt an houſe (Meſſuagi- 
um prædictum innuendo ) worſe than a Bawdy houſe : And thou 
keepeſt a Whore in thy houſe to pull out my throat. Upon Not 
guilty pleaded, and found foz the Plaintiff, Stone moved in arreſt of 
Judgement, That theſe woꝛds be not actionable; but agrerd, That 
fo2 laping one is a Bawd, and keeps a Bawdy houſe , action lies, be- 
cauſe it is a tempozal offence, foz which the Common Law inflictts 
puniſhment. But to call one Bawd without further ſpeaking, an 
Action lies not, no moze than to tall one Whore, which is a defama- 
tion only puniſhable in the Spiritual Court. And to lap, That he 
keeps an houſe worſe than a Bawdy houſe, hath not any plain intends 
ment what he meant thereby; wherefoze the Action lies not: And 
if it be intended, That ſuch woꝛds ould hinder Gueſts from tom. 
ming thither, being an Ale ⸗ houle, the husband only ought to have 
bꝛougbt the Action. And as to that, the Court (abſente Richardſon) 
agreed, But fo2 the other wozds they held, That the Action lies 
p the husband and wife, fo2 the flander to his wife; and it is ag 
much as if he had laid, That the keepeth a Bawdy houle ; Where- 
foze it was adjudged foz the Plaintiff, 


George Minn verſus Anthony Hynton Bayliff of the Liberty of the 
Dean and Chapter of Weſtminſter. In Chancery, 


He Plaintiff declares as Clerk of the Hamper, in an Action upon 

the Caſe, Whereas one Robert Treſwell 16. Febr. 4 Carol, was 
Bound unto him in an Obligation of 100 l. which was not paid; and 
Whereas he for the obtaining of the ſaid debt, 12, Marti: 5 Car. being 
Clerk of the Hamper in Chancery, proſecuted an Attachment of pri- 
viledge, directed to the Sheriff of Middleſex to attach his body, re- 
turnable 15 Paſch. in Chancery, ad reſpondend. the ſaid George Mynn 


in placito tranſgreſsionis, which Writ he proſecuted ea intentione, ** 
Tt the 
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the laid Robert T. ſo being arreſted upon his appearance, ſhould pu: 
in good Bayl to anſwer him to his ſaid Bill, by him to be put in, for 
the recovery of his ſaid Debt upon the ſaid Obligation, Which Wric 
afterward, viz, 13 Martii 5 Carols, was delivered to the Sheriffs of 
Midaleſex to execute; And that they the ſame day directed their 
Warrants under their Seals, to the Bayliff of the liberty of the Dean 
and Chapter of Weſtminſter to arreſt him: Which Warrant 14. Marti; 
5 Caroli, was delivered to the Defendant ( Bayliff of the ſaid Liberty 
to execute: And that he by vertue of the ſaid Warrant at Weſtmin- 
ſter, within the (aid Liberty, upon the 25. of March 5 Car. arreſted the 
ſaid Robert Treſwell, and had him in his Cuſtody : And that afſter- 
wards, before the return of the Writ, wiz 8, April 6 Car, to delay 
the Plaintiff of his Suit, and to defraud him of the recovery of his 
Debt, let him out of his cuſtody and to go at large againſt the Plain- 
tiffs will, and had not his body at the day; And that afterward ſe eſiy- 
nera, and becauſe he is delayed in his Suit and loſeth his Debt, &c. 
The Defendant pleads thereto, That the ſaid Robert Tr. found Sure- 
ties for his appearance Arthur Squibb and F. W. And at the day of 
the return of the Writ the Defendant returned (epi Corpus; And that 
before the Habeas Corpus to bring him to the Barr, he the (aid Roler: 
Treſwell died, Et hoc, &c. The Plaintiff replies, That he did not take the 
ſaid Arthur Squibb and F. . Sureties for his appearance modo et for- 
ma: And hereupon it was demurred; And this was referred to Ju- 
ſtice Fones, Juſtice Berkeley, and to my ſelf, to conſider of this Demur- 
rer; andafter 2 counſel on both ſides, we reſolved, That 
this Declaration was not good, Firſt, Becauſe he doth not ſay of 
what Liberty he is Bayliff, or whether he hath execution and return 
of Writs: otherwiſe there is no colour to charge him, and therefore 
ought to be ſpecially ſhewn, And of this opinion was Jones, and J 
agreed with him : But Berkeley doubted thereof, becauſe being Bay- 
liffof a Liberty, it cannot be intended another Liberty; and he admits 
it in his Plea, by _ him a warrant to arreſt, Secondly, Be- 
cauſe he alledges, That he had an Attachment of Priviledge to arreſt 
him fot Treſpaſſe, intending after his appearance to declare in Detr, 
which cannot be; For it is an abufing the Proceſſe of the Court, nor 
can be ſo in any Court, but in the Kings Bench; and there the reaſon 
is, Becauſe when he appears and puts in Bay], he is ſuppoſed to be 
in cuftedia Martſchdli, and declares againſt him in caſtodia, & c. But fo 
it is not in any other Court Wheretore they all held, That the De- 
Claration for this cauſe was not good, and that Judgement ought to be 
againſt the Plaintiff: and ſo we certified, That the Declaration was 
, and the cauſes wherefore, 


Bawderok verſus Mackaller, 


— upon the Statute 31 Eliz, of Symony foz the Ring 
I and bimſelf,f uppoling the Church in the Tower of London to be 
a 'Benefite with Cure of the annual value of 61, 13 3. 4 d. * 


— — 


Caroli Regis, in Banco Regis. 


i — —— 


able by the Ring, and that one Such was Parſon, and reſigned; 

And that afrerwards the Defendant agreed with J. S. to gibe him 
twenty pounds, if he migbt pzocure bim to be pzeſented thereto by 

the Ring, and admitted and induced; And alledges in facto, That 
be pꝛocured the King to give unto him the ſaid pzeſentation to the 
ſaid Chappel ; and that he was admitted, inſtituted, and inducted 
thereto; and therefoze he demanded 6 1. 13 8. 4d. being the double 
value, ſecundum formam Statuti, &c, Upon Not guilty pleaded,and 
found foz tbe laintiſt, Henden Serjeant moved in arreſt of Jubge- 
ment, firſt, That this Infozmation is not good, Becauſe be ſhews 
the annual value to be 61.13 8. 4d. andthe Statute is, That he ſhall 
fozfeit a double value, and yet demands 61; 13 8. 4 d. as being the 
double value, whereas it appears, it is not, and therefoze it is ill. 
Sed non allocatur; Foz the truth of the offence being ſewn, and 
found againit him, although he demands lefle than he ought, yet 
the Infozmation is good foz the King. And it was compared to the 
Caſe of Agard againſt Candiſh, which was adjudged in the Exthe⸗ 
quer, Where an {nfozmation was bzought fox bim and the King 
upon the Statute of Liveriesz And it was bzought after the year, 
which is not good foꝛ the party, by the erpzeſs wozds ol the Sta- 
tute, yet it was good foꝛ the Ring, and Judgement entred.Second- 
ly, It was moved, That this being a donative of the Kings Do- 
nation, is not within the Statute of 31 Eliz. foz that mentions on- 
ly where one comes in by Symony, by Preſentation, 02 Collation, 
&c. Sed non allocatur; Becauſeitis within an equall miſchtef, 
againſt which rhe Statute pzovides, and ſo within the remedy 
thereof. Thirdly, Jt was objeced, that this could not be within 
the Statute, Becauſe the King being Ponoz, it cannot be intended 
That be pzeſented foz Spmonp; and the Statute is, That the 
Patron ſhall loſe his pzeſcntation foz that time, and the King is to 
haue it;tberefoze it ſhall not extend to any of the Kings donations; 
Sed non allocatur Foz Symony may be by compact betwixt Stran- 
gers, without the privity of the Incumbent or Patron, and pet within 
the perview of the Statute: As it was adjudged in Calvers Cale in 
the Exchequer,as Jones cited it,UWhere the Father of the Jncum- 
bent contracted with rbe Patrons Mike, to give her one hundzed 
pounds if the Patron would pꝛeſent his ſon, the Patron oz Intum- 
bent not knowing of this contracn (as it was found by eſpecial 
Uerdic) pet this was held to be within the Statute: So here, be 
giving to a Stranger 261, &c. is within the Statute: Mhereupon 
rule was giben, that Judgement ſhould be entred foz the Plaintiff; 


Chedleys Caſe, 


' arr being endiced in the grand Seſſions at Angleſey in 
Wales, foz petie Treaſon, a Cerciorari was pꝛaped to remove 
the Endictment, and have it tryed in an adjoyning County; 
andthe Court being moved * their opinions how it * 
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be tryed in any other County, doubted thereof : But it appears by 
divers pꝛeũdents, That a Cerciorari hath been awarded in ſuch ca- 
ſes into Wales, by reaſon of the Statute of 26 Hen. S. which allows 
that Endia ments in caſes of Felony map be enquired in the adjep- 
ning Counties: And Jones ſaid, That in 32 Eliz. ſuch a Cerci- 
orari was granted upon debate; Wherefoze the Court awarded a 
Cerciorariz and they ſaid, when the Retoꝛd was removed, they 
would adviſe bow it ſhould be tried. But afterwards it was ftay. 
- appointed to be argued, whether a Cerciorari were grant- 
a * 


Martyn Pages Caſe. 


M Artyn Page was endiced at Newgate Sections, fo2 that 
carnaliter cognovit one A, W. an Infant, under the age of 
ten pears ; Andbecauſe upon evidence to the Jury at his arraign- 
ment, tt was not pzoved, That heentredinto the Childs body (but 
the contrary ) although be verp much had abuſed her, the Jury 
would not find him guilty of the Felonp 3 whereupon by adviſe of 
Juſtice Jones and Juftice Berkeley, who beard the ebidence, and 
conceived it afoul fac, and fit to be puniſhed, an Endiament of 
Battery, foz abuſing the ſaid Infant in lying with her, was pze- 
ferred, and found, and he was thereupon tried this Term at the 
Barre, and being found guilty, wes adjudged foz this miſdemea: 
nour to be committed to Pꝛiſon, there to abide during the Kings 
pleaſure, to be fined twobundzed Marks, to ſtand upon the Pil- 
loꝛy in Chancery Lane in Middleſex, neer the plate where the faq 
was committed, with a paper upon his bead, ſignifying the cauſe, 
—y to be bound with able Sureties to the good behaviour during 
ike. 


Arthur Crohagans Caſe. 


A Rrthur Crohagan an Irichman was arraigned the ſame day 
(viz. 25 Novemb,) of Treaſon; Foz, that he being the Kings 
Subject, upon the ninth of July 7 Car. Regis, nunc at Lysbon in 
Spain, uſed theſe wozds, Iwill kill the King ( innuenrde Dominum 
Carolum Regem Anglia) if I may come unto him; and that in Auguſt 
9 Car, be came into England fa the ſame purpoſe. To this he 
pleaded Not guilty, and was tryed by a Jury of Middleſex, and it 
was birecly pzobed by Wheeler & Eleſey two Merchants, That be 
ſpake thoſe wozds on Shipboardat Lysbon in Spain, in great beat 
of ſpeech, with Captain Bask, and added theſe wozds, Becauſe he is 
an Heretick; And foz that his traiterous intent, and the inragi- 
nat ion of his heart is declared by theſe words, it was beld high 
Treaſon by the courſe of the Common Law, and within the erpꝛels 
wozds of the Statute of 25 Ed. 3. And he cumming into England 
in Auguſt laſt, and being arreſted by a Warrant foz this one 
mou 
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moſt inlolently put his finger into his mouth, ano Ic oꝛntully pul- 
ling it out, Card, I care not this for your King, &c. all which ſpee- 
him Guilty; Whereupon he had Judgement accozdingly, He ton 
feſſed, Chat he was a Dominican Frier, and made Pꝛieſt in Spain, 
And although this, and his returning into England to ſeduce the 
liege people, were Treaſon by the Statute of 23 Elizab, pet the 
Rings Atrozney ſaid, he would not pzoceed again him foz that 
cauſe, but upon the Statute 25 Ed, 3. of Treaſon. 


Thomas Adams verſus Lord Warden of the Stanneries. 


12 Adams, bp Noy the Rings Attoznep, pzaped a Prohi- 
bition, agatnit the Lord Warden of the Stanneries in Corn- 
wall, and his Deputy there, and againft Richard Adams and o. 
thers; Foz that they pzocured an Oꝛder and Decree foz the pap- 
ment of a lumme of money unto them, without any Bill and ſum: 
moning the Defendant to appear, and without any anſwer oz ſen- 
tence of Court; ſo the pzoceedings were coram non Judice: And 
Noy (atd, All their pꝛoceedings there ſummarily, et de plano, with- 
out any fozmall courſe, were illegal, and the Rings Courts ſhall 
take notice where they pzoceeded irregularly, and call controll 
them, andpzeſerve the Juriſdiction of the Court: And be further 
ſaid, That the Juriſdiction of the Stanneries is only for tinne mat- 
ters, and where the perſons which ſue, or the one of them be a Tin- 
ner; Whereupon a Prohibition compaiſing all this matter was 
dzawn and granted accoꝛdingly. 


Swayn verſus Stephens, ante pag, 245. 


E was now mobed again by Calthorp foz the Plaintiff (none 
being there foz the Defendant; ) Firſt, That an Action of 770ver 
is not within the Statute of Limitations of 21 Jac, But ail the 
Court una voce over · ruled it; Foz although it be not particulartp 
mentionedin the clauſe of Limitations, yet it is under the ge- 
nerall woꝛds of Actions upon the Caſe, and it appears erpzeſly, 
That it is ſo intended by the lat Pzoviſo in the Statute, wherein 
Action of Trover is ſpecially mentioned. A ſecond question was; 
The Defendant being beyond Seas at the time when the Statute 
was made, anduntill primo Caroli, Whether the Plaincif is tobe 
relieved by the equity of rhe Statute,aithough be be not within the 
erpzeſs woꝛds of the laſt Pzoviſo* Fo that pzobides only where 
the Plaintiff is over the Sea, to habe his Action when he returns, 
if he bzings bis Action within the year after bis return; but there 
is no mention, when the Defendant is over the Seas, of enlarging 
the time. And it was ffrongly urged by Grimſton foz' the Plain- 
tiff, That be is within the equity of the laid Pzoviſo foz it would 
be inutilis & ſtultus labor, to 1 one to Dutlaway being 1 — 
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Seas, when it is erronious andreverſable at his return. And of 
that opinion were Jones and Berkeley, That the Defendant being 
beyond Sea, is within the equity and intention of the Statute, as 
well, as where the Plaintiff is beyond Seas: But Richardſon 
chief Juſtice doubted tjereof, and ſaid, That he would not deliver 
any opinion; But J conceived, That the D-fendant being beyond 
Seas, is not within the equity of the Statute; Foz the Stature 
pꝛovibing remevp where the Plaintiff is over Seas, and omitting 
where tye Defendant, & c. dib it purpoſelp, and neber intended to 
pꝛobide any remeby foꝛ bim, becauſe the Plaintiff may pzoſecute 
bis Suit by oz1ginall, although the Defendant be beyond Seas, 
unto an outlaw. p, which will che w, there was not any remilſneſs in 
him, which is the matter which the Law intends, and that there 
G0uld be a frech pzoſecution : Ind when the Defendant reverſeth 
the Putlawzy, the Plaintiff all then know where he is, to p2oſe- 
cute the Suit againũ him; ſo the fir Oꝛiginall is not meeriy a 
fruitleſs and idle labour, but thereby pꝛeſerves bis Za on. Third 
ly, Foꝛthe departure from the Detiaration, &c. Richardſon, Jones, 
and Berkeley held, That the replication is no departure, but 18 
purſuant to the Count, and foztifies it: But J conceived it was 
a departure, becauſe it varies in the matter and in the time; Fox 
the Detlaration ſuppoſctba poſſeſſion of the goods, and that, pri- 
mo Martii viceſimo primo Jacobi, he loſt them, and the ſame day 
the Defendant found them, and the firſt of October, tertio Car, 
converted them, and the Plaintiff in his replication ewes, 
Cbat he the (aid primo Martii, 19 Jacobi, delivered them to the 
Defendant to tranſpozt unto T. in Spain, and to redeliver them 
upon requcſf  andafter fbews, That the Defendant 21 Marti, 
19 Jac, at St. T. ſold and converted them to his own uſe : So it 
var pes in the point how the gods came to the Defendants hands, 
both foz the matter and time. Fourthly, They held, when it is 
alledged, That the Delendant returned from beyond Seae primo 
Caroli, and that the Plaintiff tertio Caroli required the redelivery 
and he refuſed; And afterward, the ſame firſt of October tertio 
Car. converted them to his pzoper uſe, it ch il be intended, That 
the (aid goods tame a ſecond time tothe Defendants bands, and 
that they being in his hands, the P'aintiff required the delivery of 
them, and that afterwards the ſane day, he converted them, and 
that upon this converſion the Plaintiff bad grounded his Aion, 
and the Plaintiff had election upon which converſion be would 
being bis Action, and then he is cleerly out of the ſaid Statute of 
21 Jacobi, the Action being bzoug*t within two years after the 
laſt converſion, and ſo well bzought. But J doubted how this 
Aa1ion ſhould be maintained, wi: hout ſhe weng how they tame to 
the Defendants hands, where it is allowed, That once be ſold 
them in 19 Jacobi, and converted the money to his pzoper uſe ; and 
the allegation, Chat be atter retuſed to deliver, and converted them 
to his pꝛoper uſe, wichout ſbewing how he came to them, * 

c 
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be good. But the othet three Juſtices being againit me, thep 
gave rule, That Judgement ſhould be entred for the Plaintiff, 
unleſs, &c. 


Dike verſus Ricks, Hill. 8 Car, rot, 704, 


Eplevin. The Deferdant avows, fox that the place where, 

&c. is fourteen acres of Land in Edmunton, whereof diu ante, 
&c, one Jerome Sugar was ſeiſed in fee, and held in Socage, and 
de viled them to Elizabeth his Wife foz ber lite, and died, and that che 
reberſion dilcended to Jerome Sugar his Son and heir, and be died 
ſeiſed ol the reverſion, wbich dilcended ta Anne his Sifter, Wife of 
the laid Ricks; and that the ſaid Elizabech dieb, and the ſaid Wil- 
liam Ricks, and Anne entred, and by Indenture let thoſe Lands to 
John Fenn, foꝛ one and twenty pears, rendzing 101, pearlp rent, 
and be entred, And foz the rent of halt a year, due at the Annuntia- 
tion laſt paſt, he abows, The Plaintiff in barre to this avowzy, 
confeiſeth the ſeiſin of Jerome Sugar the Father, and the tenure and 
deviſe to Elizabeth fog het life, prout, &c, But he further ſaith, 
That he by the ſatd Will appointed the ſaid Elizabeth his Erecu- 


ſufficient of the Goods, Chattels, and Debts,due to the (aid Jerome 
the Teitatoz, to latisſie bis Debts, and to maintain the ſaid Eliza- 
beth and ber Chtldzen, that then ſhe Gould Cell all the ſaid Tene- 
ment, 02 ſo much, as with bis Goods and Debts owing bim 
would (atisfie his Debts, and maintain ber and her Childzen : And 
he alledgeth, That in 43Eliz.it ſufficiently appeared to the ſaid Eli- 
zabeth, That the ſaid — had not at the time of his death. 
Sis, Chattels, and Debts owing him ſufficient to ſatisſie his, the 
ſaid Jeromes Debts e to maintain the ſaid Elizabeth & her Childzenz 
wherefoze, che by Indenture inrolled in Chancery within fir mo 
neths foꝛ 1601, bargain d and ſold the ſaid Tenements to William 
Sugar and bis heirs; bp virtue of which Bargain and Sale, and 
by the Statute 27 Hen. 8. of Uſes, the ſaid William Sugar was 
ſeiſedin fir; and afterward Jerome the Son relealed unto him and 
bis heirs, who by Fine tonveyed it tothe Plaintiff, and traverſeth, 
That the ſafd Jerome, the Son, died ſeiled of the Keverdon; And 
thereupon the Avowant demurred. And now being argued at 
the Barre by Grimſton, it was adjudged fo2 the Defendant, That 
the Plea to the Abowzp'was not good; Firſt, Becauſe be dothnot 
hew what was the value of the Goods and debts due unto the Te- 
ltatoꝛ, and what was the ſumme of the Debts which he owed,and 
what was the value of the Lands ſold, ſo as it might appcar to the 
Ceurt, Tbat the bad cauſe of ſale of the whole Land; foz he bad 
atithozity only to ſell as much as ſhould ſuffice, &c. Secondly,Fox 
that th:U/1 ,xtving the authozity to ſell, and be pleading a Sale by 
Indenture of Bargain and Sale inroll'd, and that by birtue * 
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of; and of the Statute of 27 Hen, 8, of Uſes, he was ſeized of the 
Reverſion, & c. it is not good; Fo? if the Sale be good by the au⸗ 
thozity of the Will, he is not in, by the Statute, but by the De. 
vile; And where it was ſaid, That this Sale ſhall be, quoad the 
Eſtate foꝛ life only, which is transferred by the Statute, and the 
Reverfon wasconveyed by the Mill, Jt was held, That when 
the took upon her to ſell, the ſold the intire Eſtate and Inheritante 
of the Land, wherein the Eſtate foz life is conteined,and ſhe did not 
by authozitp of the Mill convey the Reverſion only, expeqant upon 
the Eſtate fo? life. And Jones ſaid, That in 22 Jac, betwixt 
Davie and Utber, both theſe points were adjudged accoꝛdingly. 
Thirdly, Jt was held, That the pleading of the Keleaſe is to no 
purpoſe, Becauſe, although the Releaſe be by him and bis peirs, 


pet it is not a Releaſe to him and his peirs; And when by the 
Bargain and Sale, the Eſtate foz life of the Leſſee only paſſed, 


this Releale doth not enlarge it, to increaſe the Eſtate, Fourthly, 
Mere it was alledged, That this Plea is an inducement to the 
Travers, and therefoze not iſſuable; and then there needs not ſo 
much certainty as where the matter is iſſuable: Bet the Court 
held, That the Plea ts not good; For an inducement to a Travers 
ought alwayes to be ſufficient ia matter, which is not here; Where- 
foze it was adjudged foz the Avowant, 


"© +5: àgainſt the Inhabitants of the Hundred. 


Rror, of a Judgement in the Common Bench, in an Action 

upon the Statute of Winton, of Hue and Cry, The Errox 
aſſigned was, Becauſe the Paſter bzought the Action foz a Robbe- 
ry committed upon his Servant, and the Servant was ([wozn, 
where it was objected by Calthorp, That the Maſter who bad the 
loſſe ought to be ſwozn ; But it wasanſwered by Grimſton, That 
the Servant ought to be ſwozn and not the Maſter; Foz although 
the loſſe is to the Baſter, when his Servant is robbed of his mo- 
ne. yet the Serbant, upon whom the Robbery was committed, is 
the pꝛoper perſon to be ſwozn, that he was robbed, and that he 
knew not any ol the Robbers. The ſecond Erroz inſiſted upon, 
was, Becauſe the Auion is bꝛought by the party and the King, 
pet neither upon the joyning of Tiſſue, noz in the Venire facias, 1s 
there any mention of qui tam pro Domino Rege, 8c. but sf the par. 
ty himſelf only. Sed non allocatur : Foz it was ſaid, That true it 
is, whenthe Action is bzought upon a penall Statute, where part 
is giben tothe Ring, and part to the party pzoſecuting,there it ought 
to be ſo, and it is the common courſe to enter the party qui tam pro, 
&c. But when the Ring is only named, as an offence againſt the 
King and the party, and the Ring is not to have any part of the 


ſumme retovered, but only to have a Fine; there neither 3 = 
| ue 
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Tue no2 in the Venire facias is anp mention of Qui tam, &c. andſg 
are all the pzefivents,as Keeling affirmed. And of that opinion-was 
all the Court; WhereuponRu'e was given, That Judgement 
chould be afirmed, 


Anonymus. 


A Ction upon the Caſe, fo2 theſe woꝛds, Thou haſt given F. S. 
nine pounds for forſwearing himſelf in Chancery, and haſt 
hired him to forge a Bond, After Uerdia upon Not guilty pleaded, 
and found foꝛ the Plaintiff, Mallet the Quirns Sollicito? and Hol- 
bourn moved in arre{t of Judgement, That theſe wozds be not ati 
onable ; foz it is not alledged (as to the firſt wozds ) That any ſuit 
was in the Chancery, oꝛ that he foz[woze himſelf in bis anſwer,oz 
as a WitneCe. Noꝛ doth be ſay, That be ſubozn'd him to foꝛſ wear, 
Noz that he gabe that unto dim to foi wear bimſelf, Noz that 
he knew that he fozCwoze bimſeif, Noꝛ doth che w any particular 
wherein be foꝛlwoꝛe htmſelf. And to lap that he gave unto him 
nine pounds foꝛ foꝛſ wearing himſelf, may be intended, That he 
was infozced to pay it by reaſon of his falſe oath. Sed non allocan- 
tur; Foz the wozds are to be intended accoꝛding tothe uſuall man. 
ner of ſpeaking, That he hired him to koꝛſwear bimſelf ; And al- 
though he doth not fhew that be was ſwozn in Chancery, noz what 
he l woꝛe, it is not materiall; foz if he never was ſ woꝛn, it is ſtanda· 
lous unto him to ſay, That be pzocured one to foi wear himſeif ina 
Court of Recoꝛd, although it is mierly falſe, betauſe he neber was 
ſwozn. Secondly, To the woꝛds, That he had hired him to fozge a 
Bond; although it is not ſaid, That he bath fozged a Bond, oz that 
it appears be bath done the Act, it is ſcandalous. And ſo held all 
the Court; Wherefoze it was adjudged foz the ]Ilaintiff, 


Mackaller verſus Todderick, 


—Rror of a Judgement in the Court of the Tower of London 
in Aſſumplit, Whcre the Plaintiff declared, That the Defen- 
dant pzomiſed him, in con6deration that he would pꝛocure the ſaid 
Mackallerto be pꝛeſented and inſtituted to the Chappel of the Tow- 
er, being a donative in the Kings gift, 8c. to pay unto bim twen- 
ty pounds upon requeſt, The Plaintiff alledgeth in facto, That 
by bis labour and means the King pzeſented the laid Mackal- 
ler to the ſaid Chappel, and he was admitted, inſtituted, and in. 
duged into it; and that he requtred the payment of the ſaid twenty 
pounds at ſuch a day, & c. and the Defendant bad not paid it. The 
Defendant pleaded non-Aſſumpſit; and Uerdic and Judgement 
fo? the Plaintiff. And now Erroz bzought, The Erroꝛ aſſigned, 
That Judgement was given fo2 the Plaintiff, where it ought tobe 
fo? the Defendant. And now Fletcher fo2 the Plaintiff in the Wait 
of Erroꝛ mo led, That this 1 was erronious, —_— 
In e 
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he declares upon a pzomiſe grounded on a tonaderation againg 
Law; and that being the only conſideration, the Aſſumpat is vom; 
and foz that relyed upon the Caſe of Onely, 19 Eliz, Dy. & Cok. 
lib, 3, fol. 82, Et adjournatur. Reſiduum poſtea pag, 353. et 361. 


Eliot verſus Skypp. 


AEbt, foz nineteen pounds, ten ſhillings, and Counts upon a 
Leaſe foz years of certain Copybold lands, renvzing eight 

and thirty pounds per annum at Michaelmas and the Annuntia⸗ 
tion, by equall poztions ; and upon a Leaſe of certain kreebold 
lands in the ſaid Till, rendzing twenty ſhillings per annum at th: 
ſaid Feaſts: And fo nineteen pounds fo2 half a pcar cf the ſaid 
Copyhold, due at the Annuntiation laſt, and fo2 ten 1ifings fig the 
Freebold due at the lame Fea, the Aition was bꝛought. The Oc- 
fendant pleaded Non debet, and found foz the Plaintiff quoad the 
ten thillings foz the Freehold: And foz the ninetien pounvs, quoad 
the Copyhold rent, it was found foz the Befendant, And the Clerk 
of the Aſſile returned the Poſtea, That it was found fo2 the Plain- 
tiff quoad ten fillings parcell of the ſafd nineteen pounds ten chil- 
lings; Et quoad the nineteen pounds reGdue of the ſaiv nineteen 
pounds ten ſhillings, That the Defendant Non debet. And fo2 this 
cauſe it was moved in arreſt of Judgement, That the Ccrvic is 
incertain, which of theſe rents was not paid. But becauſe that 
this Jſſue was tried befoze Juſtice Berkeley, and be well remem: 
bzed,That the Jury found foꝛ the Copyhold rent fox the Dekendant, 
and fo2 the Freehold rent foz the Plaintiff; therefoze it was oꝛde⸗ 
red, That the return of the Poſtea ſhould be amended accozvingly * 
And that then the Plaintiff $ould have his Judgement. 


Termino Hillarii, anno nono Caroli Regis, 
in Banco Regis. 


* Emoraydum, That in the Vacation, betwixt Mzichaelmas and 

Hillary Term, Sir Fames Weſton, one of the} Barons of the 
Exchequer (who was a wiſe and learned man, and of courage) dyed 
at his Chamber in the /»zer-Temple. And afterwards Paſch, 10 Carel. 
Richard Weſton of the ſame Inner- Temple was made Serjeant; and with- 
in four dayes (worn Baron of the Exchequer, 


A Prohibition was pꝛaped by Calchorp foz again{t 

Parſon of W. in the Tounty of Weſtmorland, foz 
ſuing foꝛ tythe of Trowts taten in a River, becauſe they be feræ 
Naturæ, and ſhewed a pꝛeũdent in 5 Car. where a Pꝛohibition was 
granted againſt the lame Parſon, foz ſuing for tythes of Eeles ta- 
ken in the River, becauſe they be feræ Naturæ; and day was given 
to ſhe w cauſe why it ſhould not be granted. Ind Richardſon ſaid, 
That he knew where one luing foꝛ Conies taken in Methold Mar 
ren, a Pꝛohibition was granted upon debate: Ind that in Yar- 
mouth was a Suit foz tythes of Herrings taken in the Sea, but 
they couldnot pꝛevail. Jones ſaid, That in his Country ot Wales 
they uſe to pay tythes foz Þerrings: And in Ireland it is a com- 
mon courſe to pay tythe of Salmons taken in Rivers, Richardſon 
ſaid, That, peradbenture, may be by cuſtome ; atherwiſe tythes 
be not payable foz Fiſhes taken in Rivers. 


Gobbets Caſe, 
| "1-0 

Rohibition was pꝛaped by Bulſtrod fo? Gobber, to ſfap a ſuit 

in the Spiritual Court, to defamation, in ſpeaking theſe 
wozds, He is a Cuckoldly Koave, and cited pꝛeũdents, that foz (ap. 
ing, He is a Knave and a cheating Knave, ſujt being in the Spiritual 
Court, a Pꝛobibition was granted upon good adviſement.Andthe 
Court ſaid, Thar pꝛeũdent is not like to this Cale; fo2 there was 
not any offence wherewith the Spiritual Court ought to meddle ; 
but in this caſe foz theſe wozds, it is pꝛoperly to be examined and 
punicht there pro reformatione morum ; fog it is a diſgrate to the 


pus band as well as tu the Mie, becauſe he (uffers and connibes at 
it; WhereuponCabſente Richardſon)it was denyedto grant a Pꝛo- 
bibttion. Secondly, Jt was moved, That this ould be granted 
upon the Statute of 23 H. 8. becauſe he was ſued in the Court of 
the Arches, which is in the Archbiſhops Juriſdiction,and the wozds 
were ſpoken at Thiſtleworth - London Dioceſe, as appeared — 
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tbe Libell. But Jones (aid, That he was infozmed by Dogoz 
Duck Chancelloz of London, That there bath been foz long time a 
compoſition betwixt the Biſhop of London and the Archbiſhop of 
Canterbury, That if anyluit be begun befoze the Archbiſhop, it ſhall 
be al waies permitted by the Biſhop of London, So as it is quaſi 
a general Licence,andſo not ſued there, but with theBiſhops aſſent, 
and fo2 tbat reaſon the Archbichop never makes any viũtation in 
London Dioceſſe: Ind hercupon the Pzobibition was denyed. 


Chapmans Caſe, 


Rror by Chapman, to reverſe a Judgement againſt him upon 

an Endiament of being a common Barretoz,where having tra 
verled it in the County of Devon befoze the Juftices of Aciſe there, 
and the Endictment found and Uerdic againſt him And Judgment 
being given, that be ſhould pay one hundꝛed Marks foz a fine, and 
be impztſoned fox two moneths, and Ideo in miſericordia, The firſt 
Cr toꝛ aſſigned was, Becauſe the Endictment is, That he was a 
common Barretoz contra formam diverſorum Statutorum, which 
is not good; foz it is an offence at the common Law, and there is 
not any Statute to punich it. Sed non allocatur ; Foz ſo is the 
common courſe of Endiaments. And common Barrettry is an 
offence againſt divers Statutes, viz, Maintenance, and the like. 
The ſecond Erroz, Becauſe upon the Endiament, p2oceſſe being 
awarded, be appeared gratis at the following Aſſiles, and pleaded 
Not guilty: And then a Venire facias was awarded retournable 
the ſame Aſſiſes, and was thereupon then tried and found guilty. 
That this Venire facias was milawarded to make it returnable 
at the ſame Agiſes, where it ought to have been returnable at the 
next Aſiſes ; ſo as there ougbt to have been fifteen dayesbetwirt 
the Teſte of the zit and the day of the retourn, and not to have 
been made returnable the lame dap. Sed non allocatur z Foz it is 
the common courſe thzoughout all England: And as Rolls who 
moved it ſaid, That true it is when he is in the Gaol, ſuch a Trpal 
map be the lame Aciſes, But not ſo when the party is at large and 
comes in gratis. But the Court ſaid, It is all one, and the Tryal 
good as well in the one caſe as in the other. And ſo it is here a good 
— Aherekoze, 8c. Thirdly, It was alledged fox Erroz,be- 
it is Ideo in miſericordia, where it ought to bave been Ideo 
capiatur, being upon Endictment fox an offence finable. But it was 
thereto ani wered by Beare, That the Recoꝛd is Ideo committitur 
Gailz (being there pzeſent) to remain fox two moneths. So there 
needs not an Ideo capiatur, but where he is abſent; foz the Ideo in 
—— is but lurplulage: Wherefoze for this cauſe Curia ad- 


Pridgeons 
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Pridgeons Caſe, Poſtea pag. 350. 


Ridgeon was bzought to the Barre upon an Habeas Corpus, 

andit appeared upon the return thereof, That he at Lincoln, 
upon complaint to two Juſtices of the Peace next adjoyning, was 
oꝛdered to keep a Baſtard Child, he being accozding to the ſaid Dz- 
der the reputed Father. From this Dzder he appealed to the next 
Quarter Sections of the Peace ; at which Seſſions the matter 
being examined, he was diſcharged,and the fozmerD2der repealed. 
Afcerwards at another Quarter Seſſions of the Peate, the matter 
being re-eramined, it was ozdered actozding to the firſt Dzder, 
That be ſhould be accounted the reputed Father of the Baſtard,and 
ould keep it; And that if he did not perfozm it, be ſhould be ap- 
pzebended and committed; andthereupon being appzebended and 
committed , and all this matter retourned, the Court beld, 
That be being diſcharged at the next Seſſions, to which be appea- 
led accoꝛding the Statute of 18 Eliz, The ſecond Seſſions bath 
no power to alter it : And becauſe none were there to maintain 
this return, be was bapled, and day given, That if other matter 
were not ſþewn, &c. he ſhould be diſcharged, 


Henry Cort verſus Epiſcopum Sancti Davidis, Dorothy Owen, and 
Thomas Pritchard, Hill, 8 Car, rot, 454. 


| of a Judgement at the grand Seſſions in the County of 
Pembrook , in an Afliſe of Darraign preſentment by Henry 
Cort, againſt the Biſhop of St. Davids, Dorothy Owen, and Tho- 
mas Pritchard, foz the Church of — — 
The firſt Erroz aſſigned was, Becauſe, upon the firſt day, Thom. 
Pritchard appeared, and caſt an Eſſoyne, but the other two made 
default, whereupon Reſummons iſſued agaigft them, returnable 
die Martis next following; and at the next day they taſf an Eſſdyn, 
which was challenged and denyed. And now moved to be Erroz, 
foz that there was not idem dies given them, as there was to the firlt 
when be 2 and was E ſſoyned, and that thereought'to babe 
been one Eſſpn allowed unto them. Sed non allocatur ; I idem 
dies ſhall not be given when they make ind atter once de- 
fault and relummans, an Edoyn is the erpzefe 
woꝛds of the Statute ai 12 Ed. a. The ſitond Erxroꝛ aſſigned was, 


Becauſe the Count is, That ad eandem, and doth not 


name the Church; lait is untertain. Setinon allocaturt Fo the 
Church is fir# named in the Plaintz and needs. nat to be named 


again. The third Erroz aſſigned was, That. Tales de circmmſtanti- 


bus was awarded, which ought not to be in an Aſſize, but upon Niſi 
prius, which was held a manifeft Erroz, if it had been ſo: But up. 
on view of the Recozd, there were not tales de circumſtantibus. Sed 


quod habeat decem Tales ſecundum formam Statuti; Foz it is in- 
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tended by their petition, that they took their Agiſe in the grand Sel. 
ſions, which is appointed by the Statute of 34 Hen. 8, cap, 26, 
The fourth Erroz alſigued was, becauſe the Iſſue being, whether 
Henry Cort did [aſt pzeſent one Richard Dolber the laſt incumbent; 
who was inſtituted and induced uponhis pzeſentation: The Plain 
tiff offered in evidence Letters ol Inſtitution, which appeared cg 
be, and ſo mentions that they were ſealed with the Seal of the 
Bilhop of London, becauſe the Biſhop of St. Davids had not his 
Seal of Office there: And thoſe Letters were made out of the 
Dioceſs: And tbe Defendant had demurred thereupon, That 
thoſe Letters were inſufficient, and the Demurrer was denyed, 
which Jones ſaid was an Erroz, becauſe they ought to habe per- 
mitted the Demurrer, and ſhould habe adjudged upon it. But it 
was held, That the not admitting of the Demurrer ought not to be 
aſſigned foꝛ Erroz: Foz when upon the evidence, the matter was 
over. ruled by the Juſtites of Adiſe, That was a pꝛoper cauſe of a 
Bill of Exceptions, and the remedy which the Statute appoints in 
ſuch caſe ; and fo? the matter of the Letters of inſtitution ſealed 
with another Seal, and made out of the Diotels, it was held, They 
were good enough ; kaꝛ the Seal is not materiall, it being an Ia 
made of the inſlitution: And the wꝛiting and ſealing is but a Te- 
ſtimoniall thereof, which map be under any Seal, oz in any place: 
But of that point they would adviſe. The fifth Erroꝛ aſigned 
was, Becaule the Uerdict finds the Iſſue fo2 the Plaintiff; and 
that the Church was full of the Defendant of the p2eſentation 
of the other Defendant, per tempus ſemeſtre modo præteritum, and 
doth not bew when, and how long time it was void, ſoas it might 
appear tothe Court. But White anſwered, It is good enough, 
foz it being found by the Jury, that the value of the Church by 
the year was 80 l. and that it was void per cempus ſemeſtre : The 
Court ſhall intend it to be the full time of half a year, and the Judg. 
ment being only foz tde 40 1. is well enough. And ſo the Court 
agreed. The ürth Erroz aſſigned was, Becauſe the Mit of ad. 
mitting the Plaintiffs Clerk, is awarded to the Arch-biſhop of 
Canterbury, ta that the Biſhop of Sr. David was a party, where- 
as the Juſtices of the grand Selions have no power to wzite to 
the Arch bichop; Lex they bave no power to punith bim if be doth 
not obey. et that point the Court doubted; but it ſeemeth 
prima facie, That td map'well wꝛite untohim; foz it is now a 
Court of the Ringe, and a Quare non admiſi lies, if he doth not ad. 
mit. thep were the Barches in Wales, then they had 
no ſuch power; andfox that cauſe a Quare impedit did lie in the 
avjopning Counties, but notſo at this day: But they would ad · 
bile. Pokea pag. 348. J f 
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Brett ver ſus Read. 


Sſumpſic, (Whereas he was indebted to the Plaintif in 20 1, 
foz rent arrear,in conſideration whereof he aſſumed to pay. &c. 
Upon Non aſſumpſit pleaded, and Cerdfd found fox the Plaintiff, 
it was moved in arrelt of Judgement by Germin, That this De- 
claration is not good: Foz it is a reall Contrag, if it were upon a 
Leaſe foꝛ pears ; anda generall Aſſumpũt, which is but an Aſſum- 
it in Law, lies not foz it, no moze than upon a-Recogniſance, 
Alſo it doth not appear, Chat it was a Rent upon a leaſe foz years, 
but it might be Rent er vice, Rent charge oꝛ Rent leck, that is be- 
bind, which is moze rong againſt the Plaintiff, Grimſton mo- 
ved foz the Plaintiff, That the Action lies, becauſe it tall be in- 
tended Rent upon a Leaſe foz years, which is by Contra; and 
then an Aſſumplit map well be maintained upon it:And vouched the 
Caſe of Sir George Manſeull 17 Jac, who bzought an adumpũt 
againſt J. S. ſuppoſing , that in conſideration the Defendant 
might bave and enjoy quietly the berbage of ſucha Park foz thzee 
years, be pzomiſeb to pay 100 I. Adjudged, That the Action 
well lap, becauſe it is but in nature of Rent. But all the Court 
held here, That the Actiori lies not upon the generall pzomiſe : But 
if he had alledged, That in conſideratton he ſhould fozbear the pay- 
ment untill ſuch a day, oz upon ſuch a ſpeciall conſideration, then 
the Action wouldlie ; but not upon a —— Aſſumput, foz the 
reaſons befoze alledged; and the Cale tited mat b good Law : 
foꝛ it is a ſpetiall pꝛomiſe to permit him to enjo And it was 
not à Leaſe, noꝛ foz Rent upon a Leaſe ; Wherefoze it was here 
adjudged fo2 the Defendant. 


Lord Haſtings verſus Sir Archibald Douglaſs. 
Trin. 8 Car, rot. 1331, 


Ction ſur Trover & Converſion, as Adminiſtratoꝛ of Serjeant 

*X Davies, foz divers Jewells. Upon Not guilty pleaded the 
Jury found foꝛ part Not guilty: Foz other Jewells, That he is 
gullty; And foz 6rty five great Pearls, and ũrty five (mall Pearls 
anda Diamond Chain, they found a fpeciall Uerdic, That Ser- 
cant Davies was poſſeſſed of them, and being ſo poſſeſt, made his 
Will, and thereby deviſed the uſe and occupation of all his Plate, 
Dangings, and Jewells to Dame Elionor his Wife, during ber 
(Uidowhood, She giving good ſecurity to my Daughrer Lucie, 
Lady Haſtings, to deliver and leave the ſame to my ſaid Daughter 
Lucie, at the day of her death or ſecond marriage, which ſhould firſt 
happen, Thar be dyed poſſeſt of thoſe Jewels, And that alter his 
vearh, the Adminiſtration of the Goods of the laid Sir John Davies, 
was committed to the Plaintiff, That the ſaid Elionor, the Mike 


{ Sir John Davies, was the Daughter of the Logd Audley, Earl 
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of Caſtle- haven, And that ſhe in the life of Sir John Davies uſe 
the ſaid Jewels, Et ut ornamenta corporis ſui uſually wore them. 
That afterwards the ſaid Elionor married with the Defendant, 
and that he converted thoſe Jewels, & c. And if the Court ſhall 
adjudge foz the Plaintiff, 'thep find foz the Plaintiff, and damages 
370 I. and it nat, foꝛ the Defendant, Upon this ſpeciall Aerdic, 
it was argued at the Barre by Germin foz the Plaintiff, and by 
Calthorp foz the Defendant ; And now this Term, it was open. 
[y argued at the Bench; and Berkeley and Jones argued f the 
Defendant, That che being the Daughter of a Moble man, and 
permitted touſe them frequently, ut ornamenta corporis ſui, any 
they being convenient foꝛ her degree, ſhe ſhould have them as her 
Paraphernalia; and when there be not debts to be paid (as it doth 
not appear there were any) the ſhall have them againſt the Erecu- 
tozs o: Adminiſtratozs of her Þusband, and that the Þusband 
cannot Diſpoſe of them from his Wife, by his Mill, but inſtantly 
by bis death, the poſleſſion of them being in the Mikes cuſtody, the 
p2operty is veſted in her, and the pus band cannot give them away; 
and that is of neceſſity and foꝛ conveniency in the Law; Foz it is 
not reaſonable the Husband ſhould leave her naked of thoſe Jewels 
which he uſually did wear, and are fit (accozding to her calling) 
to weare: And it appears by Lynwood, That the Wife againit her 
Þusbands Will, bath ſuch an intereſt in Goods which are her 
Paraphernalia, That her Husband bath nothing to do with them; 
but ſhe may make a Will of them in her Hus bands life time, and 
map diſpoſe ofthem in vita Marjti invito Marito: But they aid, 
This is not allowable in our Law, That ſhe ould diſpoſe of them 
in her Þusbands life time, but when the husband doth not diſpoſe 
of them, they are inſtantly veſted in the Wife: And although the 
husband may make a gift of them in his life time, pet he cannot 
make a Will of them, to diſpoſe, &c. And compared it to the Caſe, 
Where a Feme hath a terme, and takes Baron, he map give and 
diſpoſe thereof in bis life time, but be cannot diſpoſe of it by his 
Mill; as in the Caſe of Bransby and Granthamz and the Cale of 
Bracebridg, Plow. 416. and inthe Caſe primo Henrici quinto Execu- 
cor 108, The King map give the Jewels of his Crown by Let- 
ters patents, but be cannot by his Teſtament diſpoſe of them. And 
Berkeley (aid, That this permiCion of the Wife to wear them uſu 
ally, is as agift of them unto her by her Þusband, and compared 
it unto the Caſe of 11 Hen. 4, 83. Where one takes my Son and 
cloaths him, oꝛ mp Wife and cloaths her, it is as it were a gift of 
the laid Apparell unto them: And as by the cuſtome of London, 
and in ſome plates in Wales (as Jones ſaid) the Wife ſhall have 
the moity of the goods, whereof her Husband dies poſſeCed, yet 
ber Þusband in his life time may give all the goods, but by his 
ill he cannot pꝛejudite her.concerning her part;wherefoze be con 
cluded, That che ſhould have them not withſtanding the Mill. Ind 
Jones ſaid,That by the Civil Lau, as the condition to tie her from 
marriage, 
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marriage, ſo tbe limitation to bave theſe Jewels during her Wt © 


dowhood, 1s bold, becauſe the is abſolutely poefed of them; 
Abereupon they concluded, That Judgement ought to be given 
foꝛ the De fendants, But Richardſon chief Juſtice and my ſelf ar- 
gued to he contrary, and that this is a good Mill, and that ſhe may 
not take them. but accozding to the Mill: But if the Hus band had 
not made a Mill, but had left them to the diſpoſition of the Law, and 
tbe queſtion had been betwirt the Erecuto2 oz Adminiſtratoꝛ and 
the Wife, wjere there be not any Debts oz Legacies to be paid, 
02 where there be Aſſets to pay all Debts and Legaties beũdes thoſe 
Jewele; there peradventure, the Law will allow her to take and 
enjoy them as her Paraphernalia: But where the Þusband bath 
made a Will and limited, how the all have them, hz ought to take 
them as the husband appointed, and his Will is as good, and as 
well to be perfozmed as his gift in his life time; and that it is not 
like unto the Caſe of 11 Hen. 4.83. foꝛ there it is a good gift to the 
Son and to the Fee, by the Rabicher, and the husband moy well 
arent unto them. So are the Cales 11 H. 4. 12. & 34 Hen. 6. 10. 
That goods dedicated to the ſervice of a Chapell oꝛ Church are a 
good gift to the Wardens of them in Law; but this permiion by 
the busband koꝛ the wife to weare them, cannot be a gift cf them 

in Deed noꝛ in Law; Foz the husband cannot gibe ought to the 
wife,thep being both but one perſon in Law. And as to the ob ection, 
That altbough an bus band may diſpoſe of them by At in his like, 
yet he cannot by his Mill. It was anſwered, True it is, That a 
man who bath a thing real in anothers right as a terme; although 
he may give, pet he cannot deviſe it, as Plow. 192, in Bracebridges 
Caſe, So where an Exetutoꝛ makes a gift of goods, which he 
bath as Erecutoz, it is a good gift; but a debiſe of them is not 
good, becauſe be hath them i auter droit: But of all Chattells 
perſonall, although the wife had chem befoze marriage, the abſo- 
lute pzopertp by the marriage is beſted in the husband, and he map 
give them in his life, oꝛ diſpoſe of them by his Mill: So of thoſe 

goods which are termed Paraphernalia, the abſolute pꝛoperty is in 

the husband; and therefoze he map well deviſe them. And to 

the Cales, That the husband may by gift of all his Goods, bona 

fide, pꝛe vent bis wife, That (he ſhall not have any part of them, 

notwithttanding the cuſfome in London, Wales, and elſewhere, pet 

by his Will, ik be deviſeth them, it ſhall not fruſtrate what the 

ought to habe by the Cuſtome, they agreed to be good Law; foz 

Cuſtome is another Law, and inſtantly by the death of the buſ- 

band, fixeth the intereſt in the wife: But the goods which te 

claims as Paraphernalia be not giben to the wife, but thoſe which 

are of necefity and conventency foz her; And when the hus band 

leabes her what is foz her neceſſity ( viz.) neceſſary Apparell, 

be may well make a diſpoſition of the reſidue , by his WUill. 
And foz that purpoſe was cited 19 Hen 6. 14. IA Feme for her N- 

reine may have her living de * but che map not ar” 

r ng. 
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thing, unleſs foz neceſſity, And where the Civill Law ſaith, That 
ſhe map make a Will in the life of ber HÞusband of ber Parapherna- 
lia, pet the Common Law ( whereby we are to be guided) is et 
pꝛeſly contrary to it; That de map not make a Mil of any goods 
but withher Hus bands Agent, and then it is as bis own gift 
But of an obligation oz things inaction, a Wife may make Exe. 
cutozs by aſſent of her husband, and may make her Yusband her 
Exetutoꝛ, as appears by the Books 4 Hen, 6. 31. 39 Hen, 6.27, 
3 Ed. 3. Deviſe 12. 26 Ed. 3. 71. and the Intereſt, and poſſeſſi- 
on, and pꝛoperty of ſuch goods as are called Paraphernalia, are in 
the Þusband, and he map deviſe them to his Mike; Ano that ſhe 
thall take them by the Deviſe, appears 33 Hen, 6. 31. Where he 
deviſed to his Wife her Apparel, and the juſtifies the taking of 
them by the deviſe and delivery of che Erecutoz, 37 Hen. 6. 28, 
That che ought to take only her neccCary fApparell, 1 Eliz. Dyer 
166, 18 Ed. 4. 11, 12 Hen. 7, 23, & 24. That the pzoperty and 
poſſeſſion of rboſe Goods be in the pus band, and che may not 
make a Mill of them without her Þusbands aſſent. Anda Caſe 
was cited in the Erchequer Trin. 28 Eliz. betwirt the Land 
Treaſurer and others, Executozs of Uicount Bindon, againf 


Mary Uicounteſs Bindon, in an Adion of Trover & converſion, 


of Jewels of the value of rooo l. he pleads to all, beſides luch 
Jewels ( which were a Chain and Bzacelets, not exteeding the 
value of 1601, ) Not guilty: And as to them, the pleads, That 
te was the wife of Uiſcount Bindon at the time of his death, 
and che uſually woze thoſe Jewels as Oꝛnaments of her body, 
and averrs, That tbe Trecutozs bad Aſſets to ſatisfie bis Fu- 
neralls, and all his Debts and Legacies, beſides thoſe Jewels; 
and Iſſue was taken, That they hab not Aſſes to ſatisfie all the 
Debts and Legacies, beũdes thoſe Goods; ſo therebp it is to be 
obſerbed, That Jewels of 160 l. foza Uicounteſs were not al- 
lowable fox Paraphernalia: And it was anſwered, although here 
in this caſe, the Defendant be the Daughter of an antient Bae 
ron of this Realm, and of an Earl in Ireland, pet being marri- 
ed to Serjeant Davies, ſhe ought to have them as his wile 
And there is not anp neceſſity fe ſhould have a Chain of Dia: 
monds, and the ſaid ſixty five great Pearls, and the ſixty five 
ſmall Pearls, which are things hanging looſe, and are not in 
any Chain oz Bzacelets ; and they be not fo any neceſſity fo O. 
nament oz foz covering. But quacunque via data, the Þusband 
ha ving expzeſly diſpoſed of them by bis Mill, we may not againſt his 
will take them without the allent of the Adminiſtratoꝛ, and with 
gut deliverp,andnot of ber own bead detein them, without entring 
Cecurity: And where it is alledged, That in the Civil Law a con. 
dition to reſtrain aſecond marriage, is not allowed: This is no 
condition, but a limitation onlp, and it is rea unable the ſhould take 
accozdingly. And it was alledged, That this is not any deviſe of 


thoſe Jewels, but only the uſe and occupation of the Plate, Hang 
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| ings, and Jewels, during her Widowhood and no abſolute gift of 

them, as is, in 37 Hen. 6. 30. the Caſe of the G2ayle, and 
Plowd, tn Weldens Caſe : And they concluded , That this is a 
good diſpoſition by the Will; and a declaration of his intent, and 
takes away that, which otherwiſe ſhe might claim by the Law; and 
his expꝛeſs declaration controlls any implied gift, as is pretended; 
And fo2 as much as ſhe hath not perfo2med it, the limitation is 
determined, and neither ſhe no2 her Pusband can have them; 


Uheretoꝛe they concluded fo2 the Plaintiff. 
The King verſus Bagſhaw, 


Nformation by Fletcher fo2 the King and himſelf againſt Bag- 
ſhaw, and demands 22 l. upon the Statute of 5 Eliz. fo2 occu- 

pping the Trade of a Goldfmſth not being an app2entice to that 
trade, The Defendant pleaded the Cuſtom of London, That one be. 

ing an App2entice fo2 ſeven years, and made Freeman of London, of 
any Trade, may uſe any other Trade in the ſame City; and ſhews, 
That he was bound an Appzentice in the Art of the Cozdweyners, 
and ſerved therein fo2 ſeven years, and was made Freeman of Lon- 

don, whereby he juſtifies; c. The Rings Attomep demurs there- 
upon, and it was argued divers times at the Barre; Firſt, Ercep- 
tion to the manner ofthe Plea; becauſe he pleads quod uti poſſit any 
other Trade, and not quod uſus fuit; and fo2 that, was relyed upon 
22 Ed, 4, 8, Preſcription, quod poſſit Turner ſon Plough, And doth 
not ſay , That he hath uſed to turn, #c. is not good. But it was 
thereto anſwered by Grimſton', That this being alledged by way of 
Cuſtome fn the City, and not as a particular Pꝛeſcription, is well 
enough; fo2-peradventure it is a thing intended, and ſo not uſed 
in facto: And in pꝛoof thereof was cited 21 Ed, 4. 28. old Book of 
Entries 141. pleading, That every Citizen and Freeman may de- 
viſe in Yo2tmain , allowed to be gad: And to that opinton the 
Court inclined, Secondly, The matter of the Plea is not god, 
becauſe Cuſtome cannot be alledged againſt a Statute : But it 
was thereto anſwered, That being the Cuſtome of London (which 
Cuſtoms are confirmed by Parliament) it ſhall be god. But there. 
of the Court doubted, and delivered not any opinion, becauſe the 
kings Attozney this Terme waived the Demurrer, and twk Iſſue 
upon the Cuſtome , and pꝛayed that the Oefendant might rejoyn : 
Whereupon the Defendant moved now by Rolls, That he might 
waive his Plea , and plead Not guilty, But the Court doubted 
whether he ſhould be received, without the aſſent of the Attoznep 

Seneral ; Wherefo2e they would adviſe : And afterwards the At. 

toꝛney being moved, would not aſſent; Whereupon he rezoyned, 

&c. 
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Cort verſus the Biſhop of St, Davids, ante pag. 341. 


As now moved again by Noy Atturney Generall, and he 

pzincipally inſiſted , That the Aerdic was not good; and 
the Jury had not well inquiredbecauſe they did not finde when the 
Church became vold, but ſaid in their Inquiry quod tempus ſeme. 
ſtre modo tranſivit,whtch may be long time betoꝛe the Tait bzought, 
But all the Court, ſeriatim , delivered their opinions, That the 
Qerdia is god; and it is not neceſſary to finde when the Church 
became void. But modo tranſivit ſhall be intended, That the ſir 
moneths paſſed hanging the Tait, which is onely inquirable in re. 
ſpect of the damages. And when here the value of the Church is in. 
quired and found of the annual value of 80 li. and that the Defen- 
dant Pritchard is found to come in ex preſentatione of the Oefen. 
dant Owen: So the Patron and Incumbent are named in the 
Weit z Although the Defendant may be in fo2 ſix moneths by the 
ſame Patron which was named befoze the Wait bzought, he ought 
to be removed. And the Judgement is fo2 fozty pound, which is 
the moity of the value ; therefoze the inquiry and the Judgement 
are good enough. And foꝛ all the other erroꝛs aſſigned, The Court 
allowed none of them; And although the pꝛeſidents be, That in the 
Declaration he declares, Et unde dicit quod ipſe(idem the Plaintiff) 
ad eandem Eccleſiam preſentavit, and here omits the woꝛds ad ean- 
dem Eccleſiam; Pet becauſe it cannot have any other intendment, 


but that he pzeſented to the ſame Church mentioned in the Plaint, 
And the woꝛds after, That he was admitted, inſtituted, and inducted 
in eadem, which referrs to the Church mentioned in the Plaint; 
—— ft was held good enough: Whereupon Judgement was 
aftirmed. 


Fayrewethers Caſe. 


Certiorati was awarded to the Juſtices of Aſſiſe of the Coun- 

ty of Suff. to remove an Endiament of Common Barretry 
againſt one Fayrwether, a Juſtice of Peace of the ſaid County: 
And the Endicment being removed and the Defendant traverſing 
it, and rule given fo2 tryal thereof at the Barr, and that the Defen- 
dant ſhould bear the charges of the witneſſes , becauſe the Recoꝛd 
was removed at the Defendants Suft, Noy the Kings Atturney 
moved, That it ſhould be tried in the County by Niſi prius , Be- 
cauſe otherwiſe divers witneſſes would not appear to pꝛoſecute 
by reaſon of the charge and trouble; and that the King hath his ele. 
>ton in what Court and in what manner he will trie his Suits. But 
the Court conceived, Becauſe it concerned a Juſtice ofthe Peace, 
who peradventure might have incurred the diſpleaſure of many, by 


reaſon of his diligent executing his Office: and fo? that it is . 
cauſe 


Caroli Regis, in Banco Regis. 


cauſe which will require great eraminatton,and is not ſit, by reaſon 
of the ſhoꝛtneſs of time, to be tried at the Aſſiſes by Niſi prius, 
therefoze they denied his motion, and held it convenient it ſhould be 
tried in Banco, And divers pꝛeſinents were cited of one Awſten 
and of one Whyſtler and others, where, in ſuch caſt, Trials wert 
in Banco, But the Kings Attomep ſafo, Thoſe were by conſent: 
which was denied: And Keeling Clerk of the Crown ſatd; That 
divers pꝛeſidents have been of ſuch Trials upon Endiaments in 
Banco, without any conſent of the parties, and againſt the will of 
the Pꝛoſecutoꝛs, and in moꝛe remote Counties. And the Court ſaid 
by the Statute of Niſi prius it is appninted, That Trials Hall br 
in Banco, where the cauſes magna indigent examinatione, as this 
caſe doth. But if the King will fignifie his pleaſure, That they ſhall 
be tried by Niſi prius, it is fit he ſhould be obeyed. Pet not upon 
ſuggeſtion of the parties only. Attet ward the Ring byhis Letters 
ſignified his pleaſure, That it houtd be tried by Niſi prius. 


Vicount Dunbarrs Caſe. 


* „All the Juſtices and Barons were aſſembled at Serjeants- Inne 
| in Chancery lane, by the Kings command, upon a Queſtion con- 
cerning the King, in a caſe ptoſecuted by Doctor Chambers againſt Viebount 
Danbarr: Where à Fee- farm, due to the King out of the Lands ot the 
Viſcount of Duntary , being arrear for divers yeats, was omitted out of 
the charge by the connivancevr atgligence bf the Clerk, who ought 
to have put it in charge, and ſo continued untill the Pardon of 2 1 Fac. 
Whether it were diſcharged by the Pardon? And it was reſolved that it 
was not; For it is a Debt to the King; and the omiſſion ot a Clerk ſhall 
not prejudice him, as alſo becauſe it is extepted by the Pardon; it not by 
the words, at leaſt wiſe in the intent. 


Peck verſus Ambler. Mich. 9 Car. rot. 348. 


—_—_— whereas the Defendant , primo Caroli , pꝛomiſed 
the Plaintiff, That he ſhould enjoy ſuch Lands in poſſeſſion, 
and that he would ſave him Harmleſs concerning any Acton and 
Suit againſt him fo2 them, That he was o/ed of the Poſſeſſion 
by Meddlecourt 1, Jul. 3 Car. and that a goa recovery was had 
againſt him in an Ejectione firmæ 2 Car, wherein he was condem⸗ 
ned in damages and coſts (even pounds; by reaſon wheteot he 
feared to be arreſted 2 And that, upon 1. Auguſt, 7 Caroli, he gave 
unto him notite thereof, and requſred him to diſcharge him of that 
Judgement, and ſave him harmleſs from it; And that the Defen- 
dant had not diſcharged the Judgement, whereby he remained lub⸗ 
ject thereto, and durſt not go about his buſineſs, to his damage, tc. 
The Defendant pleaded the Statute of 21 Jac, of Limitations, 
That this aſter was upon a Judgement in Trin. 2 Car, and the no- 
tice and tequeſt tn July 2 Car, ſo moze than ſir years afcer the 
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cauſe of action , and befo2e the Action bꝛought; and traverſeth the 
oufter in July 3 Car, 02 any time after July 2 Car. And hereupon 
the Plaintiff demurred. And now Whytfeild fo2 the Defendant 
moved, That the Plea made god the matter alledged, becauſe the 
beach was befoze the ſir pears, And to that opinion the Court in. 
clined. But becauſe he failed in the other part of the bꝛeach of the 
Aſſumpſit, viz, in not ſaving harmleſs , but ſuffering the Judge: 
ment to remain in fozce,and by reaſon thereofhe was endanger d to 
be arreſted, which part is not anſwered ; therefo2e the Plea was 
held ill: Fo2 by the Judgement he is damnified , although it be 
not alledged, that Execution is ſued, he being ſubjec to the Exe. 
cution and in danger tobe charged. And although the Oefendant be 
a Stranger to this Suit wherein damages and coſts are given, 
and therefoze ought to have notice; yet when notice is given unto 
bim thereof, he ought to pꝛocure him to be diſcharged; and therefoze 


the Plea is ill on that part; And the Demurrer being general, 


Judgement is to be given fo2 the entire Aſſumpſit againſt him; and 
it was therefo2e adjudged fo? the Plaintiff. And Jones and Berke- 
ley held, That if a man aſſume to pay fifty Quarters of alt in 
five years, every year ten Quarters , Jf he fail of the payment of 
any of them, an Allumpſit lies, and he ſhall recover damages fo2 
all which is arrear, and fo2 all the reſidue of the five years: But! 
doubted thereof, But fo2 the pꝛincipall we all agreed. 


Margaret Harts Caſe. 


Argaret Hart bjought an Ackiou in the Sheriffs Court in 
London, againſt another Woman, fo? ſaying, That the was 
an arrant Whore, and went from Chamber to Chamber playing the 
Whore, This was removed by Habeas Corpus into this Court 
and Baple put in. Stone moved fo? the Plaintiff, to have the Cauſe 
remanded, Becauſe fo2 theſe woꝛds Action lies not here, But they 
were actionable there by the Cuſtom of London, becauſe ſhe is there 
puniſhable fo2 ſuch offence. But the Court denied to grant a Pro- 
cedendo, and ſaid an action lies not fo2 theſe woꝛds; but that ſhe 
ſhould be ſued fo2 Defamation in the Spiritual Court only, 


The Caſe of Pridgeon. Ante pag, 341. 


WI now moped again by Grimſton, And all the Court, 
Richardſon chief Juſtice being pꝛeſent, delivered their 
opinions ſeriatim, That the D2der in the firſt Seſſions was con- 
cluding; and the D2der in the laſt Seſſions was merely votd : Fo2 
the Statute of 18 Eliz. cap, 3. appointing , That upon Appeal to 
the Seſſions from an D2der of two Juſtices of the Peace, their 
D2der ſhall binde him who is adjudged to be the reputed Father; 
and he in this caſe having appealed to the Seſſions, and they ma- 
king an D2der in Court, That Ozder is finall, and no other Seſſi⸗ 

ons 
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ons noꝛ au thoꝛity map mebdie therewith, And to pzove this Jones 
ſaid, It was reſolved by all the Juſtices of England upon confe- 
rence, in rhe caſe of one Andrew Windſore, upon the Statute of 
43 Eliz, of charitable Uſes, Jf an appeal be upon an Oꝛder of the 
CommiſClioners of charitable Uſes, to the Lozd Keeper, and be by 
Decrte confirm the Oꝛder, that confirmation is perpetually bind. 
ing; and there cannot be a Bill of review thereof. So it hath been 
reſolved.TUbere,upon the Statute of 37 Hen.8.foz Tpthes in Lon- 
don, if a Judgement be given bp the Loꝛd Dajoz,and upon an Ap- 
peal to the Lozd Rieper that Judgement be affirmed, 8c, the par- 
ty is concluded, and ſhall not have aid by Bill of review; whereup- 
on all the Court bere reſolved, That tbe ſecond Oꝛder mave at the 
ſecond Seſſions was meerly void, and his commitment unlawfull; 
whereloꝛe he was abſolutely dilcharged. And it was beld, Thar 
the Statute of 3 Carol. doth not aid this Caſe; fo2 the Statute 
there is. That if the two nert Juſtices of Peace make not pꝛoviũion 
fo2 the Baſtard, the Juſtices of Peace at their Quarter Seſſions 
fall ſettle an Oꝛder foz keeping of the Baſtard, as the two next 
Juſtices aught; but it doth not give moꝛe power oz authozity, noz 
gives authoꝛity to one Seſſions, to alter that which in a foꝛmer 
Selſions was oꝛdered. 


Wickham and others verſus Enfeild and Elizabeth his Wife. 
Mich. 8 Car, rot. 66. 


PE Rror of a Judgement in Dower, by Wickham and others, a: 
gainſt Enfeild and Elizabeth his Mile, late the Wife of Willi- 
am Symms, which e demanded as ber Dower of the Lands of 
Will, Symms her fozmer husband, The Defendant pleaded Nan 
ques accouple in lojall Matrimony : Tue quad fait acconple in lojall 
Matrimony, and thereupon a Mit was awarded to the Biſhop, wbo 
certified, That ſhe was accoupled in vero Matrimonio cum prædicto 
Willielmo, ſed clandeſtino; & quod Millielmas & Eliz. thori et men- 
ſæ participatione mutuo cohabitaverunt uſque ad mortem prædicti 
Willielmi: ànd upon this certificate Judgement was given foz the 
Demandant : And the Erroz aſſigned, That there was not a Mit 
oziginal noꝛ Warrant of Atturnep ta the Defendant. But, upon 
diminution alledged, the Wzit was certified: But fox the War- 
rant of Atturnep, becauſe it was not aſſigned of retoꝛd that dimi- 
nution might be alledged, it was held it was not now aſſignable. 
The ſecond Erroz aſſigned, Becauſe the Wzit of view, upon biew 
demanded, was awarded and returned, and nothing indozied 
thereupon, That the Sheriff delivered the view. But becauſe he 
afterwards appeared and pleaded, be (hall not now have abvan- 
tage thereof. Alſo the Court ſaid, It was good enough without the 
Sberiffs name indozſed upon it. Thirdly, it was alledged fox 
Erroz,That there was neither day noz place of the Marriage men- 
tioned in the Biſþops Certificate, Sed non allocatur; Fog the boy, 
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02 plate of the Marriage is not materiall: foꝛ it is not Jiſuable, 
becauſe the Certificate from the Biſhop is concluding. The fourth 
Erroꝛ was aſſigned ore tenus by Puleſton, of Ceunſell with the 
Plaintiff, in the Ait of Erro2,Tbat this Certificate is not goot; 
fo? it doth not anſwer to the woꝛds in the Iſſue, which are quod xe 
unques accouple in loyall Marriage, and he ought accoꝛdingly to have 
antwered, Quod fuit copulatus in legitimo Matrimonio : Ind he 
doth not anſwer to the woꝛds in the June; but Quod vero Matri- 
monio, ſed clandeſtino copulati fuerunt, &c. J 02, That it was g 
true Matrimonp, and that they lived together at Bed and Beard; 
is but argumentative, that they were lawfully married. Sec non 
allocatur ; Foz vero Matrimonio, although clandeſtino copulati fue- 
runt is as good as legitimo Matrimonio, foꝛ they be all one in intend: 
ment, although they be not the ſame? woꝛds; and although tt be 
clandeſtino, it doth not vitiate the Marriage. And when it is ad- 
ded, That Thori & menſæ participatione durante vita, the laid Will, 
and Eliz. cohabiraverunt, That pꝛobes they continucd as husband 
and wife during his life, and it is not now to be queſtioned; TUhere- 
koꝛe the Judgement was affirmed, 


Sharps Caſe. 


6 Sharp was indicted of Perjury upon the Statute of 
F quinto Elizabethæ: Foz that whereas one Henry Damport 
was ſeized in Fee of a Manoꝛ in Sheapſide in the County ok Lei- 
ceſter, whereof one great waſte, containing two hundzed acres ly- 
ing betwirt ſuch a River on one Gbe, and ſuch a Bꝛook on the other 
ſide, was parcel. And whereas there was a ſuit in the Chantery 
betwixt the ſaid Henry Damport and the Earl of Rutland, and a 
Commiſion iſſued under the great Seal foz the examination of d:. 
vers witneſſes; and one interrogatoꝛy was exhibited, Whether he 
knew the parties? And lecondly, CU heth er he knew the ſaid parcel 
of wafe in queſtion? And ik it were the Soil and Freehold of the 
Earl of Rutland and parcel of his Panoz of Sheapſide, oz not? He 
being examined upon theſe interrogatozies befoze the ſlaidCommil- 
ſioners, fally, voluntarily and cozruptly depoſed upon his oath, 
That it was the Soil and Frechold of the ſaid Earlof Rutland, and 
parcel of his Manoꝛ of Sheapſide; ubi revera, it was not the Soil 
noꝛ Freehold of the ſaid Earl of Rutland, noz parcel of bis Manoꝛ 
of Sheapſide; but parcel of the Wanoz of the laid Henry Damport 
in Sheapſide, and ſa committed wilfull and cozrupt perjury againd 
the Statute of 5 Eliz., And Babington moved to quaſh the Edia⸗ 
ment, and that it was ill, Becauſe he doth not ſhew what was the 
Idue in Chancery, noꝛ that this Land was there in queſtion, noz 
it doth not appear that it tended to the p2cof oꝛ diſpzcof of the Tſſue, 
ſo as it might be a damage to the Plaintiff, And of this opinion 
were Richardſon chief Juſtice, and my ſelf, And although the in- 
terrogatozp mentions it tobe the Land in queſtion, it is not = 
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how it is in que ion, and there can be no Endiament upon this 


Statute, but where it is cbewn, That the depoſition is upon the 


matter in que ion, and conducing to the Jaue, and the party 
thereby pzezudiced, And Richardſon ſaid, Jt is uſuall in the Star- 
chamber to diſmiſs Bills, if it be not be wn what was the Idue, 
and bcw the ver jury tonduted thereunto, and how in pꝛejudite of 
the pacty. Jones doubted whether the Endiament were god in re · 
ſ-ec of this exception; but becauſe it was an odieus crime, be 
w bed the Defendant to plead Not guilty, and to try it; and upon 
the evitence it would appear whether it were pertinent, and 
what was the Jflue, which ought to be pꝛoved. But Berkeley 
held it to be good enough 3 fo2 it would be too pzolir to ew the 
Bill and Anſwer, and what was ibe Jſue. And in as much as 
it is alledged, there was a Suit betwirt them in the Chancery, 
ana the interrogatozy is, Whether he knew the Land in queſtion * 
which ſhews that the Land was in queſtion, and a conbenient cer- 
tainty is mentioned, it ſufficeth: Otherwiſe he agreed it was not 
god; Wiberefoze it was adviſed, there being two Endictments, 
he ſhould plead to the one, and (s try the truth, and the exception 
Guild be ſaved. 


Mackaller verſus Todderick, Cujus principium ante pag. 337. 


W As now moped by Gybbs foz the Defendant in the Wit 
of Erroz, That the conſideration is good; foz it is foꝛ bis 
(olicitat:on and labour in pzocurink him to be pzeſented, which in it 
ſelf is no Symony2102 cauſe ta avoid the Contract, And admitting 
it were Spmonp,yet not being an offence at the Common Law, noꝛ 
tr able by courſe of the Common Law (but an offence only made 
by tbe Canons) It was not punifþable at the Common Law, untill 
the Stat ute of 31 Eliz, And there foze in Mich 30 & 41 Eliz. in 
the Common Bench, it was adjudged, Chat where an Obligation 
was foz the payment of money, and the Defendant pleaded it tobe 
made fo2 the perfozmance of a ſpmoniacal Contract,and che ws how; 
upon Demurrer it was adjudged, That it was mirrly a ſpiricual 
ofence, whereof the Common Law did not take any cogniſance; 
and therefoze was no plea to avoid the Bond, And in 8 Jac, be- 
twirt Taverner and Smith, in an Infoxmation upon the Statute of 
31 Eliz, it was reſolved, Chat he ought to ſuppoſe a toꝛrupt Con- 
tract, and not a ſymoniacal Contract: And the Statute doth not 
make che Obligation and Contrac foz Spmonp to be void, as the 
S tatute of 13 Eliz, of Uſury, and the Statute of 23 Hen. 6, foz 
Sheriffs. Fletcher to the contrary, Foz Symony bath alwaies by 
the Law of God and of the Land, bien accompted a great offence : 
and an Agumpſit 02 Bond, with a conditton to pays lumm of mo- 
n-pfoz aſymoniacal Contract, is attounted againſt Law, and void; 
As if one 041d pꝛomiſe another ten pounds to beat ſuch a man, it 


is vold, 2 H. 49. An obligation with a condition to fave harmleſs 
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concerning imbe3ling of a TWzit and not returning thereof,is void, 
becauſe againſt Law, Richardſon ſaid, he much doubted thereof, 
becauſe the pzomiſe is, To pay ſo much foz bis labour and travail, 
4 not fo2 thePzeſentation. Et adjournatur reſiduum poſtea pag, 361, 


The King verſus George Archbiſhop of Canterbury and Tho. Pryſt. 
Trin, 4 Car. rot. 441, 


Uare Impedic, Ad preſentandum ad eccleſiam Vicariæ de 

Ichingſtock,and makes title by the Statute of 21 Hen,8. Foz 
that one Shilſton, being Uicar of Ichingſtock( which was aBenefice 
with Cure of Souls, above the value of 81, per annum) in the 
fifteenth year of King James took a ſecond Benefice ( viz. the Uica 
ridge of Holcomb- Burnel, in the Countpof Devon) being a Bene. 
fice with Cure; and was thereto admitted, inſtituted, and induced, 
whereby the firſt Benefice became void, and remained void foz two 
years,and ſo title of pzeſentation accrued to Ring James, and from 
him deſcended to the Ring which now is, and therefoze belongs to 
the King to pzeſent. The Archbilþop claims nothing but as ©2di- 
nary. And the Ocfendant Pryſt plcads. . . . and conte ſleth the Rings 
title from the acceptance of the ſecond Benefice, whereby the firſt 
was void, and ſo remained void 21 Jac.and pleads the general Par- 
don of 21 Jac, and that the ſaid Shilton was not a perſon excepted in 
the Par don, noꝛ the laid cauſe ol lapſe excepted: And that John Shil- 
ton, ſo being Jncumbent, reſigned that 2Benefice of Ichinſtocke,and 
gave title to John Fayle to pzeſent; who, upon the ſaid refgnation, 
pzeſented theDefendant,who was admitted, inſtituted, and inducted 
befoze the zit of the King, &c. To this the Atturney General re- 
plies, Shewing the exception in the ]Þardon, wherein is ercepted 
all Titles and Actions of Quare Impedit, others than ſuth Actions of 
Quare Impedit which the ing bath oz map babe ratione lapſus incur- 
red ultra three pears laſt paſt, foꝛ, oꝛ concerning anyBenefice where. 
of any Incumbent then was; oz the laſt dap of the Parliament, 
ould be in actual poſſeſſion, by the pzeſentation of any Patron, oz 
the collation of any Oꝛdina ry: And that the laid Church being ſo 
void by lapſe, John Fayle pzeſented, &c. And traverſeth, T hat the 
ſaid Uicaridge of Ichinſtocke vacavit per reſignationem of the ſaid 
John Shilſton. Apon this Replication rhe Bctendant demurred;and 
after divers arguments at the Bar,and twice argued at the Bench 
in the TommonPleas, æ the Judges being dibided both times,viz, 
Richardſon chief Juftice and Harvy foz the Plaintiff, and Hutton and 
Yelverton fo2 the Defendant ; and afterwards Sir Robert Heath 
chief Juſtice of the Common Bench and Harvy foz the ]9iaintiff,and 
Hutton and Vernon foz the Defendant.25p reaſon of this difference 
in opinions, it was adjourned into the Trchequer Chamber, and 
argued there at the Barz and afterward by all the Juſtices of both 
Benthes and Barons of the Exchequer, viz. by Sir Thomas Ri- 
chardſon, chief Juſtice of the Kings Bench, Sir Robert Heath 
chief Juſtice of the Common Bench, Sir Humphry — 

chie 
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chief Sarcnof the Excbequer,and byall the otber Tuflices nden 


rons, and wo main queſtions were made, Firſt, Tf an avoidance 
of a Church bappening and continuing void divers years, ſo as the 
Ring bath title to pzeſent by lapſe, a the King doth not take adban- 
tage thereof, but dies, MAhether the ſucceedingRing may take advan- 
tage of this lapſe, 02 be barred by the Statute of 25 Ed. 3. cap. 1. 
And that reſted only upon the expoſition of the ſaid Statute; the 
wozds whereof are (And touching Preſentments to be made by the 
King or his Heirs, to any Benefice in anothers right, by old titles, the 
King granteth, That from henceforth he nor any of his Heirs ſhall not 
take title to preſent to any Benefice in anothers right of any time of 
his Progenitors, Nor that any Prelate is bound to receive, &c, But 
that the King and his Heirs be for ever hereafter clearly barred of all 
ſuch Preſentments , ſaving alwayes to him and his Heirs all ſuch 
Preſentments in anothers right fallen, or to fall, of all his time, 
and of the time to come.) Jt was ſtrongly urged at the Bar, and 
allo at the Bench by thole who argued fox theDefendant,That this 
Statute extends to all the Succeſſozs and Þeirs of Ring Edward 
the third, Chat none of them may pzeſent to a Church in anothers 
right (as they argued that this Church is) Becauſe the King bath 
not that title as to his pꝛoper Advowſon, but in right of him who 
bath the Inher itante toany Church which falls in time ol his Pꝛo⸗ 
genitoꝛs; and the rather foz that in the Abꝛzidgement of the Sta- 
tutes in the book ol the Statutes, this ſaving is altogether omitted; 
So thep conceived, The Ring was bound by the er pꝛels wozds of 
the Statute, and that there is not any ſuch ſaving. And ok this 
opinion Vernon Juſtice continued, But Hutton who argued in 
the Common Bench fox the Dekendant in this point, That tbe title. 
of the Ring was bound by the ſaid Statute, And that be might not 
have title to pzeſent toaChurch fallen inthe time of his ÞPzedeceCoz 
by reaſon of his title of lapſe fallen in the time of his Pzedeceſſoz, 
now changed his opinion. And all rhe other Juſtices and Barons, 
beüdes Vernon, argued foz the Plaintiff in this ; That the 
Ring batd goodtitle to pzeſent bylapſe incurred in the time of bis 
Pꝛedeteſſoꝛ, and is not reſtrained by the Statute of 25 Ed. 3. Fox 
by the expꝛels wozds of the Statute, all rights and titles topzeſent 
in his own time, untill befoze the Statute, and in bis time after ; 
and all his Heirs, alter the death of Ed. 3. are ſaved. And it ſhall 
not Barr the Titles which the King badinanothers right, fallen oꝛ 
tu fall in his own time, oꝛ in the time at his Heirs? And that there 
was ſuch a Saving, appeared by the Cdpyout of the Parliament 
Roll, and by an antientBok in the Exthequer, wꝛit in Parchment, 
where it is wꝛit with a Saving, And they held. That theſe woꝛds 
Of old Titles, is intended in the time of the Pzogenitogs of Ring 
Edward the third, andnot of any Titles of Pꝛeſentments to kali in 
the time of Edward the third, oꝛ of any of his Þeirs,but intended to 
erclude Ring Edward the third and all bis Þeirs krom Titles ofÞ2e- 


ſentation in others right, fallen befozethe time of Ring Edward the 
Vp 2 third 
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third, whereof any Church was full, and which Title is onlyin 
anothers right: And that was the erpzeſs intent of the Statute, 
viz, to take away the Statute of 14 Ed, 3, cap, 2. in this point. 
And Berkeley and ſome of the Juſtices doubred, whether a Þ2eſen- 
tation by lapſe ſhall be (aid to be in anothers right, but only Pꝛeſent. 
ments by reaſon of Gardianſhip and Tempozalties in the Rings 
hands: But all the other Juſtices and Barons agreed, Thar it 
chall be (aid to be in anothers right; foz although be pꝛeſents Ra- 
tione prerogative, yet he pzeſents as in right of the Patron. So 
it is where one pzeſents by reaſon of a Church being void after foz: 
feiture foz alienation without licence, oz foꝛ utlawzy: Ind f62 that 
was cited 14 Ed. 3. Quare impedit 54. 22 H. 6. 29, 21 Eliz, Dyer 
364. And {oz the pzincipall point they relied upon 11 H.4.7. where 
it is ſo reſolved 7 H. 4. 25. 18 Eliz, Dyer 347, Cok. lib. 7. fol, 28. 
And many Pzeſidents, where the King makes Title to pzeſent by 
lapſc,and title in anothers right. Chberefoze foꝛ this point Richard- 
ſon chief Juſtice (who argued alone in one day) ſaid, It is to be ta. 
ken foꝛ clier Law, that the King bath god title to pzeſent; and the 
Declaration was good not withſtanding that objection. The le⸗ 
tond queſtion was, It Shilſton were Intumbent and migbt reügne, 
Ahether by bis reſignation the Church is become void ? And that 
reſted upon the erpoſitionof the Statute of 21 Jac, of the general 
Pardon, and the Statute of 21 Hen. 8, of pluralities, whether the 
Church was abſolutely void by acceptance of a ſecond Benefice,be- 
ing both with Cure; and ik the Pardon unto him being in poſſefſion, 
may make him Jncumbent ? And this point was argued ſtrongly 
inthe Common Bench by Yelverton and Hutton, and afterwards 
there by Vernon and Hutton, and by both of them in the Erchequer 
Chamber foz the Defendant, That this Church, by the Statute of 


21 Hen, 8, was not abſolutely void in facto, but is boidable quoad 


the Patron, That he may pꝛelent by the Statute; but untill he pze- 
ſents, the other remains incumbent; and then he remaining tncum- 


bent, and fox thzee years being in poſſeſſion of the Church as In- 


elmbentuntilithe Pardon of 21 Jac, And the Pardon then com. 
ming, be being in poſcefſion, eſtabliſheth him in poſſeſton, and con- 
tinues him Jncumbent ; and he cannot afterward be ſed by the 


Ring oz any other; and then he is Incumbent untill he refigne : and 


therefoze his plea is goods Foꝛ he is out of the exception of thePar- 


don, fo2 he was in foz thzee years befoze the Pardon; and there- 


foze they ſaid, pe remained'incumbent,that he might plead as In- 
cumbent by theStatuto of 25 Ed, 3. as he pleads here; Aiſobe is 
Intumbent as to all Strangers, but not as to his Patron; foz be 
may pzeſent befoze any depzivation, although a Stranger cannot, 
becauſe the Church remains full againſt him; And he is Jncum- 
bent ſo as he may take areleaſe of any annuity iſſuing out of the 
Parſonage; and is chargeable in an annuity, and is chargeable to 
the payments of Subſidies and Fifteenths; and may have an Adi 
on of Debt againſt any of his Pariſhioners foz not ſetting = — 

ythes 
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Tythes: And many other reaſons they alledged, and ſaid, That 
the penning of this Statute differs much from the Statute cf 31 
Eliz. of Symonp, and from the 13 Eliz. fo2 not reading of the Arti- 
cles; Wherefoze they concluded, Chat Judgement ought to be gi- 
ven foz the Defendant. But all the other Juſtices and Barons 
argued againſt it; foz they all held, That the Church was abſo- 
lutely void in facto & jure by taking of the ſecondBenefice,and that 
by the erpzeſs wozds of the Statute of 21 Hen, 8 f 02 at the Com- 
mon Law, befoze the ſaidS'tatute of 21 H. 8. by reaſon of tbe Canons 
and Conſiitutions Teclevatticall , the fir# Church was in jure 
void, ſo as the Patron might pꝛelent thereto if he would; but be- 
cauſe it was but an Eccleſiaſticall Conftitution, the Patron was 
not compellable to tatze notice of that avoydante, until depꝛivation 
and notice thereof given himʒ and then after depꝛivation tbe Church 
is void in facto & jure, and the Patron at his perill ought to pze- 
ſent. And this appears by the books 9 Ed. 3. 2, 5 Ed, 3,9. 10 Ed, 
3. 1. 24 Ed, 3. 30. 11 Hen, 4. 37. Fitzh, N. B. 34. 14 Hen, 7. 28. 
Now by the Statute of 21 Hen. 8. it is made abſolutely voib after 
fdmiCion, Inditution, and Inductton, fo it is void facto & jure, 
and the Patron at his perill cught to take notite thereof and pzeſent 
within the fx monethe, otherwiſe a lapſe incurres; And that it 
was void to all purpoſes abſolutely, appears by the manner of plea: 
ding in this and all other ſuch caſes, That by the Admiſſion, Tnſtt- 
tution, and Induction to the ſecond Benefice, Prima Eccleſia vaca- 
vit de Parſona of the Tncumbent, & vacans:Gontinuavit: So the 
Cburch is ab.o:utely void by the pleading andThnfecion of the De- 
fenvants: And this appears by the books ſince the Statute of 
21 Hen 8 That by the acceptance of a ſecondBenefice.the Church 
is void facto & jure quoad the Patron and all otbers 18 Eliz. Dyer 
347. Coke lib. 4. fol 75. Hollands Caſe, & 78. Digbys Caſe et lib 6. 
fol. 29 Greens Caſe, & 23 Eliz. Dyer 377. & Cok, Book ot Entries 
368, And foz the realons befoze alledged on the other fide, viz, 
That he map plead as Incumbent, that is, becauſe he is admitted 
by the Wait to be Incumbent, and his pleading as incumbent is 
not contradicted ; And fo2 the taking of a releaſe, it is much to be 
doubted; and if it be good, it is becauſe be is in poſſeſſion, as an In. 
trudoz, to whom a releaſe map be a diſcharge of ſuch things: And 
fo2 bis being charged with Subſidies, that is, becauſe he bath the 
p2ofits.,and therefoze reaſonable he (ould bear and pay the charges. 
And Quoad his having debt foz not ſetting foꝛth Cythes, it was 
denyed by all thoſe who argued on the other fide : And as to the 
Pardon of 21 Jac. all the other Juſtices and Barons held, That 
the Par don doth not help him; Firf,Becauſe it is no offence with- 
in the body of the Aa; Fo2 it is not any offence oꝛ contempt againſt 
the Ring. Secondly, Becauſe it neber was the Intent of the Par⸗ 
don to biſpence with pluralities, noꝛ are there any woꝛds therein to 
make him an Incumbent, oz to make a plenarty of a Church which 
was abſolutely void. And divers of the Juſtices and the chief Ba⸗ 
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ron held, That a ſpeciall Pardon after ſuch an abſoiute avoidance 
with wozds, That he may retain, oz whatſoever other woꝛds he 
map have, cannot make him incumbent. So the generatl wozds 
in the Pardon {all not inure to make a viſpenſation , and the 
Church being once void, ſhall not be full without anew Pzeſenta- 
tion, Admiſſion, and Inſtitution. And foz the wozds inthe ex- 
ception of the generall Pardon, Of all Titles and Actions of Quare 
impedit, others than ſuch Titles and Actions of Quare impedit as have 
incurred by lapſe, above three years before the firſt day of this Par- 
liament, whereof any Incumbent is in actuall poſſeſſion by any pre- 
ſentation or collation, &c, The laſt parts of this Exception dce 
not extend to the laid Shilton; Foz that extends on!p to thoſe who 
are in as Incumbents (which he is not) And nat to thoſe wie are 
in as Jncumbents by uſurpation and wzong,which are removeab:: 
by Quare impedit, and which may not be removed without Quatre 
impedit. And it was laid, That ũnce the Statute of 21 Hen. 8. there 
have been divers generall Pardons, and no Pluralities were ever 
conceived to be within them; Wherefoze tbey concluded, That 
Judgement houldbe given foz the Plaintiff, And it was ad- 
judged accozdinglpy, 


The Earlof Kent verſus Robert Steward and Scott. 
Hill. 8 Car, rot, 235. 


"FT Reſpaſls, G pon g ſpetiall Uerdic the Caſe was. Francis 
Babington , ſet3ed in fix of the Manoꝛ of Kingſton in the 
County of Nottingham, and of the Banoz of Aſheton in the 
County of Derby, of which Panoz of Aſheton, the place where 
is parcel, by Fine, 41 Eliz, conveyed the ſaid two -Manozs 
to Guilbert E. of Shrewsbury and his Mike, to the uſes follow: 
ing (viz.) of the Manoꝛ of Kingſton, to the uſe of them, their 
Heirs and Aſignes, And of the Panoz of Aſheton, to the uſe of 
the (Aike of Babington foz her life; and after, to the uſe of the 
IÞeirs of Francis Babington, untill Julian Wife of Francis Babing- 
con ſhall evic anderpell the ſaid Earl oz Counteſs, their Þeirs 
oz Adignes, their Farmozs, Tenants, o2 Ledees, of oz from 
the Panoz of Kingſton, oz any parcell thereof ; and after ſuch 
eviction, then to the uſe of the ſaid E. and his Hife, their peits 
and Adignes, untill they ould be ſatisfied with the p2ofits fox 
their loſs. Francis Babingron, foꝝ monep by Fine, in Hill, 43 Eliz. 
conveys the Manoꝛ of Aſheton to Sir Thomas Reisbie and his 
Þcirs, to the uſe of him his peirs and Afſign?s. The Earl of 
Shrewsbury and his Wife by Fine, Trin. 43 El. conveys the Panoz 
of Kingſton to the uſe of the Earl of Kent and his Wife, and the 
Þeirs of the Earl of Kent. Upon the firſt of April 17 Jac. Sir Tho. 
Reisbie Deviſeth the Panoz of Aſheton to Sir Francis Wortley and 
to others, foz tio thouſand years. Upon the firſt of May 17 Jac. 
Sir Thomas Reisby dyed ſeized of the ſaid Panoz of 3 
pon 


Carol: Regis, in Banco Regis. 

Upon the firſt of September 17 Jac. Francis Babington died; After 
bis death, 20 Jacobi, Julian the Wife of Francis Babington evicted 
from the Earl of Kent in Oower, parcell of the Banoz of King- 
ſton, of the value of 200 l. per annum, and enters. The Ear! of 
Kent enter s into the Panoz of Aſheton upon the Defendants, be: 
ing Adignirs of the (aid Leaſe, who re-entred; and he bꝛings this 
Axton: And whether his Entry be lawful!, was the quetiton ? 
And after argument divers times, it was adjudged fo2 the Deken⸗ 
pants, That the Entry of the Carl was not lawfull. And the main 
queftion was, The limitation of Aſhton, being to the uſe of che 
Mile of Babington foz life, and after to the uſe of the right Heirs of 
Babington, untill the ſaid Wife of Francis Babington ſhould evia 
the Earl of Shrewsbury and his Wife, their Þcirs oz Aſigncs , 
their Farmozs oꝛ Tenants of oz from the Manoꝛ of Kingſton, oz 
any part thereof ; Wbethcr the Earl of Kent as Aſſignee may take 
the benefit thereof * And in this point all the Juſtices unanimouſly 
reſolved, Tbat he as Aſſignee might not enter, but that the ule 
upon the Eviction ought farit to veſt in the Earl of Shrewsbury and 
bis Heir ?, and that this conbeyance befoze the Eviction, cannot 
give unto him title of Entry as Aſſignee ; Foꝛ the woꝛds Heirs and 

Aſſignes are to be taken as woꝛds of limitation, viz, That the Earl 
of Shrewsbury by his Entry ſhall babe it, by limitation to him, his 
Heirs and àilignes; and it all not firſt beſt in the Aſſignee as 
Purchaſoꝛ; and it is not ſuch inte reſt which is aſſignable over be. 

foze eviction; and the power of Entry is not. trans terr'd with the 

Eſtate of Kingſton: But whether the conveyance of the Manoꝛ of 
Kingſton, anv the conveyance of the Manoz of Aſheton by Francis 
Babington, befoze any cviqion, bath beſtroped the pz1vityof Entry 

after evition (the Edate being transferred to another befoze the 

eviction ) they did not deliber any opinion, noꝛ agreed. But koꝛ 

the firſt cauſe they all agreed, That the Earl of Kent hath no title 
of Entry as Aſſignee ; And therefoze foz that cauſe it ought to be 

adjudged againſt bim. Vid. Co, lib. 1. fol. 135, 136. Chudleys 

Caſe, Plow, 483. Nicholſons Caſe, Co, 8, fol. 75. Lord Staffords 

Caſe, Co. lib, 10. fol. 51. Lampets Caſe, Co, lib, 4. fol, 66, lib, 5. 

fol, 95. Plow. 345. Betts Caſe, 
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The King verſas Bagibaw, Cujus principium ante pag, 347. 


Þ E due being jopned, CAhether there were ſuch a 
Cuſtome as is pleaded? Littleton, nowRecozder of 
London, certified, ore tenus, That there was not 
any ſuch Cuſtome generally; Foz be ſaid, That 

| the Cuſtome is not, That one bzought up as an 

Appzentice in the Trade of a Goldſmith, Cutler, &c. being a 

Freeman of London, by colour thereof may uſe any other manuall 

Trade: But one of a Trade, who uleth buying and ſelling, map 

exerciſe another Trade of buying and ſelling. But this he did 

not mention in bis Certificate, but generallp, ore tenus; certified, 

That there is no ſuch Cuſtome as is pleaded, 


Mackaller verſss Todderick, Cujus principium ante pag. 337, 353, 


AP now the Court was of opinion, That the conſideration 
was illegall, and that the Action lies not; Foz the conſide- 
ration to have money, to pzocure him to be Recoz ofthe Church, is 
a ſymoniacall Contrada and an unlawfull Ac, condemned by all 
Laws. Vide 2 Hen, 4. 9: Coke lib, 10, fol, 99. Bewfages Caſe, 
& 19 Eliz, Dy. 355. Oneleys Caſe, 2 Hen, 5. 10, And where it 
was alledged, That Symonpis ſuch a ſpirituall thing, and ſuch 
an offence whereof the Common Law takes not any notice;atleaſt- 
wiſe did not, befoze the Statute 31 Eliz, That was denyeb. Se- 
condly, Jt was held, That this Declaration is not good; foz the 
pꝛomite is to pay him, after that he is Rectozz and he ſhe ws. Chat 
be was Rectoz by his pꝛoturement upon this pꝛomiſe, which 
cannot bez Foꝛ he never was Rectoz, but a Parſon utterly diſabled 
tobe a Parſon by this Symoniacall Contra, as in 23 Eliz. foz 
not reading of Articles, and the Caſe in Cok. Lit. Vernons Caſe, 
foz the buying of Dffices ; Whereupon it was held to be Erroz,and 
the Judgement was reverſed, 
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3. ER firme. Upon a Leaſe foz fibe pears by the Uicars 
Chozalls in Litchfeild,of parcellofa Beadow,called the Parſons 

Hayn, in Cheſterton, Upon Not guilty pleaded, and evidence tothe 

Jury at the Bar, the Defendant pzetended, That the LeCozs hay 
not the intereſt of the Soil, but that the Freehold was in Sir Ed- 

ward Peto; and that the ſaid Leſozs had only primam Tonſuram gf 
the laid Land, from the hayning, untill the Crop mowed and car- 

ried away; foz they never had other pꝛolit there ok, but that Sir Ed- 

ward Peto had all the pzofit thereof fo the reſidue of the peer ; and 
then an Ejectione firmæ being bꝛought of the Land it ſelf , will not 
lie; And therefoze they endeavoured to pzobe, That Sir Edward 
Peto, being Lozdof the ſald Panoz, uſedevery pear after the Crop 
taken away, to feed the Meadow with Cattel, and to take the trees 
and buſhes growing thereupon, But on the Plaintiffs part it was 
confe fed, That they bad only the firſt Crop. But that they uſed 
to hapn it ſooner oꝛ later at their pleaſure, and to keep it longer oz 
ſhoꝛter time uncut.attoꝛding tothe ſeaſonableneſs of the pear,which 
p20ves, That the Freehold was in them who had the firſt Crop. 
And of this opinion was all the Court, Chat pꝛoperly, unleſs other 
matter be ſhe wn to pꝛove the contrarp, the Freehold is in him who 
bath the firſt Tonſure ; foz that is the moſt beneficiall part of the 
year : And thoſe whohave the after Paſture, dave but the pꝛolits in 
nature of Common: But admitting be bath but the firſt Crop, yet 
they held, That he map well have an Ejectione firmæ thereof. Bet 
the Court adviſed the Jury, That if they conceived the Uicars had 
only the firſt Crop, and not the intire pzofits thzough all the year, 
as the evidence whereby the Defendants claim (which was a 
Leaſe in 29 Hen.8, whereby he let the Reuoꝛy and Cythes, except 
the Parſons Hayn (which was the Land in queſtion) fo? 42. pears; 
and after a conveyance of the Parſons Hayn, 5 Ed. 6.) impozts; then 
they ſhould find this matter ſpecially, and leabe it to the Law,whe- 
ther an Ejectione firme lies in this manner: But if they conceived 
the intireLand f all the pear to be appertaining to the Ticars, 
tben they might give a general! Uerdic, And afterwards the Jury 
founda generall Uerdic foz the Plaintiftf. 


Goldſmith verſas Ellen Sydnor, Adminiſtratrix of William Sydnor. 
| Mich, 9 Car, rot. 


Þ upon an Obligation. The Defendant pleaded, That the 
ſaid William Sydnor, the Inteſtate, 16. Maii 9 Carol. co- 
ram Roberto Heath, chief Juſtice of the Common Bench, concel- 
ſit ſe teneri to Edward Hobert, in 4001, to be paid at Pentecoſt 
next enſuing : Et ſi deficerit, &. voluit & conceſſit per idem ſcrip - 
tum, quod incurreret ſuper ſe, Hæredes, et Executores pœna in Statuto 
Stapul. &c. And further pleaded a Judgement againſt bim in debt 


fo2 two hundzed pounds, at the Suit of Richard Hobert in the 
common 
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Common Bench; And that the laid William Sydnor in his life did 
not pay the ſaid debt of 400 1. noꝝ any part thereof; and that the 
laid Statute remains in his fozce; and that che bath not goods to be 
abminiſtreb beüdes, to the value of 100 l. which are lyabie to the 
eretution, upon the [aid Statute and Judgement, Et hoc parat. 
eſt, &c. The a ntiſt repiies quod bene & verum eſt, That the laid 
William Sydnor, by the laid Recogniſance conceſſit ſe teneri, to the 
ſaid Edward Hobert, &c. but that there was a Defeaſance betwirt 
them, That if be paid 10 l. to one Edward Leythorp upon the firſt 
of June 1635. and ſhould ſave him harmleſs, & c. And that the ſaid 
Statute ould not b fozfeited, And that the Defendant bath ſuf: 
ficient tu latis ie rhe Slaintitt and the laid Judgement. And here. 
upon the Defendant demurred, And it was now argued by Grim- 
ſton, That this Stature, not being pet fozfeited, is not pleadable, 
and rel yed upon th Caſe of Harriſon, Co. lib. 5. fol. 28. But inthis 
point the Court held. That tbere is a diflerence bet wixt this Caſe 
and Harriſons, which was a Statute with a Dekeaſance fo the per: 
fozmance of Covenants, which peradventure never ſhould be bꝛo⸗ 
ken; and therefoze it ſhall be no plea to barre: But here is a Sta- 
tute foꝛ the payment of money abſolutely, at a day certain, which 
is allowable befoze debts upon an Obligation: But then Rolls 
fo: the Plaintiff took an exception to the Plea in Barr, That the 
pleading of the Statute was not good, becauſe it is not ſard per 
ſcriptum ſuum Obligatorium, nec ſecundum formam Statuti, &c. 
Ind of this opinion was all the Court. Vid. Cok. lib. 4. fol. 64. 
Fullwoods Caſe ; Wherefoze foz this cauſe Rule was given, 
That Judgement ſhould be entred foz the Plaintiff, unleſs 
geod cauſe were ſhewn, &c, And afterward, upon a ſecond mo- 
tion, Judgement was given foz the Plaintif, foz this inſuſfict- 


ency. and exception tothe Plea in Barr, by Richardſon, Jones, 


and Berkeley: But I conceived, That the [lea being but a Plea 
in Barr, and it being mentioned, That be acknowledged, If he fai- 
led ok the payment, the penalty in the Statute Staple ould in- 
curre upon him; It cannot be intended, but to be a Statute ac- 
know!edged accozding to the fozm of the Statute of 23 Hen. 8. 
and the rather, becauſe it is ſaid quod poſt recognitionem prædi- 
Ram, lutha Defeaſance was made: So be admits it to be a Re- 
cogniſance: But notwithſtanding it was abjudged fo the Plain- 


tiff, 
Boreton verſus Nicholls & alios, Paich, 7 Car, rot. 125. 


—Rror of a Judgement in the Common Bench in an Ejectione fir- 
. m#: The Caſe was. James Beck, Clerk, was ſeized in ee of 
Lands in Moreton- Henmarſh, being the Lands in queſtion, and had 
Ice Job his eldeſt San and James his ſecond San, and by 
Indenture quinto Martii octavo Jacobi infeoffs of thoſe Tenements 


Sir Nicholas Overbury and others, tothe uſes in the Indenture, 
33 2 VIZ, 


J. 


— — 


364 Term Paſch. anno decimo Car. Reg. in Bane. Reg. 


viz. to the uſcof the laid James Beck Clerk, the Father, foz his 
life, without impeachment of Tate; and after, to the uſe of James 
Beck the ſecond Son,foz his liłeʒ remainder after bis deccaſe to the 
uſe of the firſt Son, of the laid James Beck the Son, which {ould 
have Jfue Male of his body, and to his Þeirs foz ever. And foz 
want of ſuch Idue, the remainder to the uſe of the üru Daugbter of 
the laid James Beck the Son, which ſhould have JCue of her body, 
and to her Heirs foꝛ ever. And foꝛ default of ſuch Iſſue, the remain 
der thereof to the right Þeirs of the ſaid James Beck the Son fot e 
ver. They find, That James Beck Clerk, the Father, was ſeized foz 
like; the remainder to James Beck his ſecond Son foz life; the re- 
mainder over, 8c, prout, That the ſaid James Beck Clerk, the Fa: 
ther, died ſeized, tie laid Job Beck being his Son and heir: And 
that the ſaid Job badJgue Henry Beck the Leſſoꝛ, and died. That 
the ſaid James Beck, Son of the ſaid James Beck Clerk, entred af. 
ter the death of his Father, and had Jdue James Beck; and that the 
ſaid James Beck the Gzandſonne died without having Jſſue s And 
that the ſaid James Beck, the Son, after the death of the (aid James 
Beck his Son, lo ſeized, levpeda Fine of thoſe Tenements [#r 
cogniſance de droit come ceo, &c. with proclamation 21 Jac, to Ri- 
chard Brett and William Wheeler, who entred by fozce of the ſaid 
Fine, and the laid Henry Beck, the Son of Job Beck, entred upon 
them, and demiſed to the Plaintifffoz years, upon whom the De- 
fendant, by the command of the ſaid Richard Brett and William 
Wheeler, entreb and o»//ed the ſaid Leſſee; and that the (aid 
James Beck, Son of the ſaid James Beck Clerk, is pet alive. Et ſi 
ſuper totam materiam, & c. and upon this Uerdic, after divers ar- 
guments in the Common Bench, it was adjudged fox the Defen- 
dants, That this remainder to the younger Son, who ſhould habe 
Iſle, is but a contingent Remainder, anda remainder to the right 
heirs, veſted in James the Son; And that bis fine is no cauſe of 
fozfeiture : Noz that theſaid Henry, as heir of Job, might take 
advantage of the fozfeiture. And this Judgement being removed 
by a Wait of Exroz into the Kings Bench, it being once argued at 
— — much difficulty, the Judgement was this Term 
alfirmed. 
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Termino Trinitatis, anno decimo Caroli Regis, 
in Banco Regis. 


Burgeſſes Caſe. 


Ne Burgeſſe being outlawed upon an Endictment of Man. 

daugbter in the Count y of Middleſex, bzoughta Wait of 

Erroz to reverſe the Dutlawzp, and aſigned foz erroz, 
That he was over the Seas at the time of the Dutlawzp, viz, at 
Utrick, in partibus tranſmarinis: Þereupon counſell being appoint- 
ed foz the Pziſoner to plead, and the Erroz aſſigned, the Kings 
_ takes Jdue, That he was here in Middleſex at the time 
of the Dutlawzy , and traverleth his being at Utrick, prout : 
Wbereupon Idue being joyned, and g Jury of Middleſex at the 
Barr the firſt dap of this Term, Calchorp, being aſſigned of Coun» 
ſell foz the Pziſoner foz aſſignment of Erroz, offered in ebidence a 
Cectificate under the Seal of the ſaid-Town, Jones Jufice mo- 
bed it as doubttull, Whether he might have Counſeil upon his Tri. 
all, but all the other Juſtfces held cleerly, That he all have it, 
when the Triall is not upon the fact in the Endiument, but upon 
tollaterall matter (viz. of his being beyond Seas.) And all the 
Juſtices held, That it is not materiall in what place bepond Seas 
be was, ſo as be was over the Seas; and that the Certificate un. 
der the Scal of the Town where he was reſident without oath of 
the truth thereof, and one (wozn foz the ex poũtion of it into Englith, 
is not allowable; but a Witneſs being ſwozn, ſaid certainly, That 
he was there in ſervice at the time of the Dutlawzy and bete; 
Mhereupon the Jurp gabe their Uerdiasaccozdingly ; and then he 
was inſtantly arraigned upon the Endiament, and pleaded, &c. 


The Caſe of Langforth Bridge, 


against the Inhabitants of the County of Middle- 
ſex, koꝛ not repairing of Langforth Bzidge, which by the Jnfoz- 
mation was ſuppoſed to be an antient Bzidge, and time out of 
mind had been uſed to be repaired by the Jnbabicants of that 
County. The Defendants, proteſtando that it is not an ancient 
Bꝛidge; fo2 plea ſap,That it lately was erected by the King foz the 
benefit of his Pills; and hereupon Noy the Rings fttoznep de- 
murred, becauſe he doth not anſwer,That it was an antientBzidge; 
but by pꝛote il ation, which being the Cubitance of the — 
333 dug 
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oug it to be eſpectaily anſwered o2 traverſed. Secondly, Thar 
the Cou ty ought to maintain Bꝛidges, betauſe thep be foꝛ the caſe 
an benefit of be people, unleſs it be hewn who ought to repair 
them: Ind to chat purpoſe he cited 10 Ed. 3. 28. and an antient 
Re coꝛb foz Buw-Bridge 8 Ed. a. in this Court, That the Jury found, 
It was to be repaired by the Abby of Dertfort, and 37. Aſi 
and a Recozd in 5 H. 5. in the Exchequer; Mhereupon all the 
Court held the Plea to be ill, and Rule was given, that Judge⸗ 
ment ſhould be entred foz the King, unleſs, &c. 


Sir Edward Duncombs Caſe, 


JR Edw, Duncomb being endicted, Foz that there being an 

antient High wap in Batleſdon, he had tncloſed his lands on 
both tides thereof, whereby he had ſtraightnedit, and the way was 
become Lutoſa & founderoſa, whereas bp the Law of the Land he 
ought to have made itaſufficient way. Upon Not guilty pleaded, 
andevidence tothe Jury at the Barr, it appeared to be a way be: 
twirt two Lands ends in the common field, and that it was but 
four yards wide. But it was pzoved, That although be ha mabe 
a Cauſey reaſonable good at his own charge foz Þozſe-men, pet 
Carts and Coaches might not paſſe, noz could meet foz the ſtrait 
neſs thereof, noz might goe beſides the way. Ind although it was 
alſo pzoved, That by this charge he had made it better than it was 
befoze, yet becauſe he hab made the edges and the Intlolure in 
that manner, be at his perill ought to maintain the way: And where · 
as befoze the Pariſh was chargeable with the reparations,now by 
this inclolure he is bound to repair it and to make it a good way, 
and maintain it at his own charge and perill only. And Noy At⸗ 
turney general ſaid, Jt was ſo reſolved in 6 Jac, and 19 Jac. upon 
conference with all the Juſtices of England, which Richardſon chief 
Juſtice affirmed. 


William Seagood verſus Hone and Alice his Wife. 
Mich, 8Car, rot. 195. 


[im firmæ, foz Lands in Tuddington, of a Leaſe of Henry 
Seagood foꝛ thꝛee pears. Upon Not guilty pleaded and ſpe- 
cial erdic, the Caſe was, John Reve, Copybolder in Fee of the 
Panoz of Tuddington (where the Cuſtome was found to be, That 
any Copyholder might ſurrender out of Court into the hands of 
two Tenants, Copybolders of the Banoz, to the uſe of any other) 
ſurrendzedinto the hands of two ſuch Tenants of the Manoꝛ, the 
ſaid Tenements, to the uſe of Francis Reve, and John Reve ſon of 
the ſaid Francis, and of the longeſt liver of them both. And foz 
want of Iſſue of the ſaid John Reve the Son, of bis body lawfullp 
begotten, The Lands to remain to the younger Son of Mary Sea- 
good, Wife of William Seagood ; This ſurrender not to ſtand = 

fe 


— ꝗꝗ ñßðk̃ —- — 


— — 


Caroli Regis, in Banco Regis. 


367 _ 


be in full fozce untill after the death of John Reve. John Reve died, 
.. and the ſurrenber was pꝛelented at the next Court: And Francis 
Reve, and John Reve ſon of the (aid Francis were admitted Tenants 
to them and the longer liber ot᷑ chem, and to the beirs of the body of 
the ſaid John Reve the (on, the remainder to the pounger ſon of 
the ſaid Mary Seagood. They aiſo found, That Francis, and after 
John Reve, byed without iſſue; and that Henry Seagood was the 
puunger ſon of the Cath Mary, at the time of the lurrender, wo was 
admitted Tenant and entred and made a Leaſe foz thzee years ro 
the Pla ntiſſ: And that the Card Alice, wife to the Befendant,is heit 
to the ſaid John Reve, and entred and ouſted the Plaintiff, And if, 
&c. The firſt queſtion was upon this clauſe, ( This ſurrender not 
to ſtand and be in full force, until after the death of John Reve,)Wihe- 
ther the furrender be good, and that clauſe void 7 And it was re- 
ſoived, Tbatthe ſurrender was good; and that clauſe(being repug- 
nant tothe pzemiſſes ) ſhall be rezeccd as void and idle, and hall not 
deſfrop the pꝛemiſſes. The ſecond queſtion, TUhether upon this 
ſurrender John had an Eſtate foz life only, oz an effate to him and 
bis berrs of bis body? And it was reſolved, That John had but an 
Eſate foz life; and being an Eſtate fo2 life limited by expꝛeſs limi- 
tation, it hall not be an Eftare unto him bigher by implication. And 
although petadventure, it might be further inlarged by implication 
in a deviſe, pet it hall not be ſo in à ſurrender oz conbeyance; in 
paſſing of which, the party ought oz migbt dave had ſufficient coun- 
ſell to direc him: Wherefoze foꝛ the t wo firſt points, it was relol⸗ 
ved koꝛ the Plaint iff by ide opinion of all the four Juſtices, But 
fo2 the manner of the finding, — doubted whether it chould be a 
ſufficient lurrender to the uſe of the Plaintiff, Becauſe the Uerdia 
finds, That it is cultomarp'Land of the Banoz of Tuddington, and 
the lurrender ought to bave been into the hands of two Tenants of 
the Manz. But the Copy ot the ſurrender found, is in hæc verba, 
Tuddington in the margent, At the Court Baron of the Honour of 
Hampton, J. F. and F. D. Tenants of the Honour of Hampton, doe 
preſent, That John Reve did ſurrender into the hands of the two Te- 
nants of the Honour, &c. ut ſupra, And that being a Court of the 
Honour, and into the hands of the Tenants of the Honour, is not 
good. But all the other thzee Juſtices held, It was good enough; 
Fq2 Tuddington being in the margent, It thall be (aid a diſtine 
Court by it ſelf : Foz an IÞonour conſifts of many Manoꝛs, yer all 
the Courts foꝛ the Wanozs are diſtinguith2dand have ſeberal Co- 
pybolders;And although there is foz all the Manoꝛs but one Court, 
pet they are quaſi ſeberal and diſtina Courts. And ſo it waguſu- 
ally in the time of the Abbeys, Chat they kept but one Court fox 
many Manoꝛs: Mhereupon it was adjudged foz the Plaintiff, 
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Spirt ver ſas Bence. Hill 8 Car, rot. 246, 


Rror of a Judgement in the Common Bench, in an Ejectione fir- 
mæ; Where, upon a ſpecial Uerdic, the Caſe was: Thomas 
Cann, being ſeized in Fee of divers Meſſuages and Lands bolden 
in Socage, and having thzee Sons, Thomas. Francis, and Henry, 
deviſeth his Lands in this manner. I Deviſe to Thomas my Lands 
in Horton, to him and his Heirs Males of his body; Remainder to 
Francis and his Heirs, Item, I give to Francis my Son, my houſe in 
Wickwarr, to him and to the heirs Males of his body. And for lack 
of ſuch Ilue, To my ſonne Hexry and the heirs Males of his body, 
Item, I give to my ſonne Henry, and his heirs, freely my houſe in the 
Burrough of Wickwarr, in which I dwell. Item, I give unto my ſaid 
ſonne Henry my houſe and lands in Impſteade, Item, I give unto him 
two houſes in Wickwarr, inthe tenure of F. S. Item, I giveunto the 
ſaid Henry my paſtures called the Sowth-fields, and one Meadow called 
Warhay in Wickware (which are found to be the Land in queſtion) 
yielding the rents and ſervices therefore due. Alſo I will, That all Bar- 
gains, Grants, and Covenants which I have from Nicholas Webb, my 
ſonne Henry ſhall enjoy, and his heirs for ever: And for lack of 
heirs of his body, To remain to my ſonne Francis for ever, Item, I 
will, That my Wife Margaret ſhall have the uſeand keeping of my 
ſonne Henry, and of all the premiſſes to him bequeathed, during her 
natural life, paying to him yearly for his maintenance eight pounds, 
trayning him up in learning, and what more of her own pleaſure, 
CTbey tind, Thar Thom, Canne the Deviſoz died 1576, That 
the Lands called South-fields and Warhay, are the Lands in the 
Detlaration; And that they be not parcel ot the Gzants, and Bar- 
ains, which Thomas Cann had of Nicholas Webb. That Tho, 
ann the ſonne, had idue Tho, Cann the Leſſoz ; That Henry en: 
tred into the Lands in the Declaration, and took the pzofits there. 
of, and was ſeized prout Lex, &c. And that: afterwards the ſaid 
Henry took to wife Elizabeth; Ind that in 38 Eliz. in the life of 
Margaret he infeoffed of the Lands in queſtion Rich, Lothington 
and George White, and their Þeirs, to the uſe of the ſaid Henry 
and Elizabeth his Wife, and the heirs of their bodies; and after to 
tbe uſe of the heirs of Henry, with warranty to the Feoffees and 
their beirs againſt all perſons. Alter ward, That Margaret oped; 
And then Henry dyed without iſſue; and the ſaid Elizabeth ſurvt- 
ving, held her ſelf in, &c. That Thomas Cann the Leſſoz was 
Coudn and heir of the ſaid Henry, viz. ſonne of Thomas Cann, ſonne 
and heir of the ſaid Thomas Cann, the heir of the Deviſoz, and was 
of full age of one and twenty years at the time of the death ofHenry: 
And that after ward the ſaid Thomas Cann entred, and made the 
Leaſe, in the Declaration mentioned: And that tbe ſaid Elizabeth 
took to Hus band the (aid Robert Spirt, who thereupon reentredʒ ind 
that the ſaid Elizabeth is pet alive. Et fi ſuper totam, & c. And af- 
fer 
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ter dibers continuances, Judgement inthe Common Bench was 
given fo2 the Plaintiff. Ind of this Judgement a euzit of Erroz 
was bzougbt, and the Erroz aſſigned in point of Law; and it was 
argued divers times at the Barre,viz,bp Maynard, Maſon, and Noy 
Atturney General faz the Plaintiffin the zit of Erroz,4 byGer- 

myn, Mallet and Calthorp foz the Defendant, And in this Term 
it was openly argued at the Bench two ſeverall dapes, viz, by 
Berkeley and my (elf the one day, and by Jones and Richardſon on 
another day. Two queſtions were made and argued, Firſt, Hohe · 
ther Henry hath an eſtate foz life only, by this Debile, in the Lands 
in queſtion, oꝛ an eſtate Tapl ? Foz if he hath an Eſtate Tayl, then 
it is adiſcontinuance, and Judgement cleerly ought to be given fox 
the Defendant. And it was urongly urged, That the laſt clauſe 
in the Deviſe to Henry, where it is deviſed To him and his heirs; 
And for lack of heirs ot his body, To remain to Francis and the heirs 
of his body,ertends to all the clauſes befoze,and makes him to have 
an citate Tapl in all the Lands deviſeduntobim. And one ſpect- 
all reaſon offered, was, becauſe he deviſedto Thomas and Francis, 
his eldeſt and ſecond ſons,Eſtates of inheritance:So be intended to 
give as great an Eſtate to his youngeſt Son; Foz by intendment, 
bis affections is equall, Alſo the woꝛd Item couples them together, 
that he ſhould have a great Edate in quality as the others, And 
againſt this point all the four Juftices argued and agreed, That 
Henry had but an Ellate fo2 life in the Land in queſtion And that 
the laſt clauſe, (And for lack of heirs of his Body) ſhall extend only 
to the Lands in that clauſe, viz. to the Bargains and Gzants. 

And it is found, That it was not any part of the Bargains and 
Gꝛants. Thepall agreed, That the words in a Will which diſin- 
herits the Heir at the Common Law ought to have an apparant in- 
tent, and not to be ambiguous and doubrfull ; and that the intent 
ought to be collected out of the wozds of the Mill, and not from 
gnp fozrain intendment oꝛ averment: And therefoze when he gave 
to Thomas in Tail, and in the ſecond, to Francis in Tail, and in the 
third, to Henry in fe, and in the fourth, to Henry only: not men- 
tioning any Cllate, the Law Gall conſirue it, That be wall 
have it but foz lite; and that he did not intend a greater eſtate. And 
fo: the wozd Alſo, it is no moze than the woꝛd And, and (hall not 
extend to the quantity of the eſlate, but tothe clauſe following. That 
he deviſeth, &c. And foz that was relied upon the Beoks Co. 6.16. 

Wilds Caſe and Coliers Caſe there: Vid. 22 Ed. 3. 16. 7 Ed. 6, 
Deviſe 38. 28 Hen, 8. Dy, 1, 34 Ed, 3, Avowry 158. Co, 9, 127. 

Sundays Caſe; Wberefoze, foz this point they all agreed, That it 
was but aneſtate fozlife, and concluded with the Judgement in the 
Common Bench. Secondly, Whether this warranty be a Barre 
during tbe life of the Feme? It was objected that it was a Mar. 
ranty, which commenced per 4:(«ſ», ſo as it cannot barre: Foz 
when Henry entred in the life of Margaret, it was a diſſeiſin to her, 


and by conſequence to him in Re berũon. But in this point all the 
Aaa Juſtices 
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Juſtices agreed, that it was no warranty which began by diſſeiun; 
Fox firſt it is doubtful, whether the Feme had an eſtate fo2 life, oz 
only the Gardianſhip ? And Berkeley held, That ſhe was onelp 
Gardian; but the others againſt bim, Becauſe the limitation is, 
She Hall have it during her life. But although che hath title by that 
deviſe to have anEſtate foz life, yet it is not found that the ever was 
ſeized thereof; and therefoze it cannot be a diCerſin unto her. Allo u 
is no warranty beginning by diſteiũn, BecauſcHenry occupted from 
the death of Thomas Cann his Gzandfather, andentred 1576. and 
it is not found, That be made any diCciſin, noꝛ bad any ſuch inten. 
tion at the time of the entry by bimſelf. Thirdly, Then the queſtion 
is, Ik it be a good warranty and deſcends, whether it ſhall bind du. 
ring the like of the eme? And as to that point Richardſon and 
Berkeley held, That it was a good warranty and ſhould bind: But 
Jones and my ſelf argued againſt it, Firſt, Becauſe the warranty 
never attached in the Feoffees and Ceſtyq uſe commeth in in the 
poſt,and befoze the warranty attached; & therefoze Jones denyed the 
reſo:ution mentioned in LincolnColledge Caſe,Cok.3.tol.62.8& 63. 
and ſaid there was not any ſuch reſolution ; And relyed upon the 
Caſes 22. Aſſ. 37. & 29 All. 34. That he thatcomes to Land in the 
poſt (as Lozd of a Uillain oz Lozd by Eſcheat, who enter befoze 
the warranty attached by deſcent)fhall never habe advantage of the 
warranty, which wasnot attached at the time of his entry; and 
upon that reaſon is Cok. lib. 1. fol. 125. Chudleys Cale, Þc 
who hath an Eftate executed bp uſe, by the Statute of 27 Hen. 8. 
all not have advantage of a warranty by Voucher, noꝛ otherwiſe. 
The ſecond reaſon, Becauſe that the warranty eodem inſtance it 
was created, is deſfroyed; Foz inſfantly the Land returned to the 
Feoffoz,and ts ertina quoad the Keberfion cleerly, becauſe the Re: 
verũon is reveſted in him in a Fi as high as be gave it. And it is al 
ſo determined quoad the Baron himſelf foz the pꝛeſent Eftate;fo2 the 
warranty hath no eſſente, oꝛ being in him to habe benefit by Youcher 
02 rebatter : Therefoze it ſhall have no eſſence quoad the Feme. And 
although it ſhould be held, that, Coke lib. 3.t01.62, Lincoln Colledge 
Cale ſhould be Law, pet this differs from that Cale; Foz there he 
who retobered again Tenant in Tail, obtained a Leaſe with war⸗ 
ranty from an Ynceſto2 collaterall, and made a feoffment to uſes, 
and there the warranty was created, and did extend to the eſtate be- 
foze the feoffment. But here the warranty begins with the feof: 
ment to uſes; And the Feoffe himſelf may never habe benefit there 
of by Vouc her 02 rebutter, and inſtantly with the creation is deſtroy- 
ed: And therefoze compared it to the Caſe 40 Ed. 3. 14.11 H. 4.41. 
20 H. 6, 29. (here one makes a feoffment with warranty, and al 
ter ward takes again by feoffment,The warranty is determined, be⸗ 
cauſe be hath as great an eſtate as he gave. But Richardſon and 
Berkeley argued, Although the warranty is determined foz the In⸗ 
heritante, and ſhall[not bind the husband foz the pzeſent eſtate; yet 
it is good, and wall be continued fox the Feme; and therefoze om 
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her eſtate, wall be ſaid to habe continuante; and in pꝛook thereof 
theſe caſes were urged, 17 Ed, 3. 47. 39 Ed. 3. 9.31 Ed, 3, Youcher 
25. Where the Baron made a feoffment with warranty again alt 
perſons, and takes back an eſtate to him and his wife, and ro a 
Stranger, and to the right heirs of the Baron, Che Warranty is de- 
termined quoad the Feefimple, but it is in eſſe, quoad the Eſtate ot 
the wife, and quoad the Stranger. But to thele Caſes it was 
anſwered, Chat they be not like to the Caſe in queſtion, becauſe 
there the warranty was well created and veſtedin tte Feollee, and 
is annered to bis eſtate, and he was entitled ro the benefit of it by 
Voucher 02 Rebutter; and when he took back the Cllate, it vetted in 
him as Aſſignee in the per, and not in the poſt, which is the tealon 
of the Cale 31 Ed. 3. Where a fine was levied with warranty to 
the Conulee, bis Þeirs and Adignes, who renders bythe lame fine 
to the Conuloꝛ and his wife, Thatthe ſhall habe benefit by this 
warranty by Voucher, although it returns eodem inſtanti; foꝛ the 
Edate is given by the render, and che is in the per, but ſo it is not 
bere. And although it was altedged, That every one tomming in 
of any Elate map rebut by the warranty attathed upon the Land, 
pet as this Cale is. becaule he comes in the poſt,befoze the warranty 
attached, be ſhall not pave bencũt thzreof; And therefoze Jones ci. 
ted a Cale 7 Eliz, in the Common Bench, Where one made a feat. 
ment with warranty, to the uſe of himlelt᷑ foꝛ life, remainder foz life, 
remainder to his rigbt heirs, That it was reſolved this warranty 
ſhould not bind, foꝛ the remainder to have benefit thereot. Che third 
reaſon was made by Jones and my (elf, Chat a feoffment with 
warranty being byTenant foz life;to barre the Reverſion,is nor fa. 
vouredin Law. And when it is to the uſe of bimſelf and his wife, 
and to the uſe of his right beirs, the warranty is deſtroyed quoad 
him who treated it, and never by any means map bind him in his 
life, And when the Anceſio2 is not bound thereby, his heirs may 
not be bound, as Lit. ſect. 7 35. Uncle of Tenant in Tayl being in- 
feoffed, makes a deviſe with warranty, which deſcends upon the 
Iſſue in tail, it hall not bind, becauſe it is a Maxime, That the 
Heir is not bound where the Anceſtor'is not bound himſelf; and to 
that purpoſe was cited 3 Ed. 3. grants 85, I Father binds his 
heirs where be doth not bind bimſelf, It is vom to bind the heir, 
Co. Litt. 386. (herefoze foꝛ this point, the Court being divided, 
Adjournatur. 


Sir Henry Ferrers Caſe, 


QT R Henry Ferrers, Baronet, was endired by the name of Sir 
Henry Ferrers, Anigbt, oz the murther of one Stone, whom one 
Nightingale feloniouſly murthered, and that the ſaid Sir Henry 
was pzeſent, aiding andabetting, &c. Upon this Endiu ment 


Sir Henry Ferrers being arraigned, ſaid, Chat he was never knigh- 
Jaa 2 ted 
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ted, which being confeſſed, the Endictment was held not to be ſuf. 
ficient 5 wherefoze he was endicted de novo, by the name of Sit 
Henry Ferrers, Baronet ; and being arraigned pleaded Not guilty, 
and was tried at the Barre; and upon the evidence it appearey, 
That be was arreſted foz debt, and that Nightingale bis Servant 
in ſeeking toreſcue him, as was pzetended, killed the ſaid Stone: 
But becauſe the Warrant to arreft him was by the name of Henry 
Ferrers, Knight, and he neber was a Knight,it was held by all che 
Court, That tt was a variance in an efentiall part of the name, 
and they had no authozity by that Warrant to arreſt Sir Henry 
Ferrers Baronet: So it is an ill Marrant, and the killing of an 
Dfficer in executing that Warrant cannot be murder, becauſe no 
good Warrant, But upon the evidence it appeared cleerly, That 
Sir Henry Ferrers upon the arreſt obeped, and was put into an 
Þouſe befoze che fighting, betwirt the Officer and his Servant; 
— be was found Not guilty of the Murder and Man. 
aughter. 


Dorcheſter verſus Webb. Mic. 9 Car, rot. 373. 


DS by Anne Dorcheſter, Executrix of Anne Rowe, upon an 
Obligation of 260 1, by William Webb, The Defendant 
pleaded, That John Dorcheſter, late us band to the ſaid Anne; 
and the laid William Webb were obliged in this Bond joyntly and 
ſeberally to the laid Anne Rowe; and that the ſaid John Dorche- 
ſter died, and made the ſaid Anne his Wife the now plaintiff, and 
the ſaid Anne Rowe the Dbligee his Executrices; and that the ſaid 
Anne Rowe renounced, and the ſaid Anne Dorcheſter adminiſtred, 
and that Aſſets to pay the ſaid Debt came to the Plaintiff, Et hoc, 
&c, The Plaintiff tonteſſeththe Mill of John Dorcheſter, And 
that the laid Anne Rowerenounced, And that the ſaid Anne Dor- 
cheſter fully adminiſtred all the Goods of John Dorcheſter 3 Ind at. 
ter the ſaid Anne Rowe made the Plaintiffher Erecutrir,And that 
neither at the death of the (aid Anne Rowe, nec unquam poſtea, 
any goods of the ſaid John Dorcheſter came to the bands of the 
Plaintiff. Andupon this the Defendant demurred; and it was ar- 
2 by Sir John Banks and Grimſton foꝛ the Defendant, and by 
Ichorp and Serjeant Ward foz the Plaintiff: And the Defen- 
dant muchinſifted, That when the Obligee makes the Obligoꝛ 
bis Erecutoz, it is areleaſe in Law of the Debt, and ſoit is when 
be makes one of the Obligoꝛs his Erecutoz 3 Foz aà releaſe to one 
is a releaſe to both. And by the ſame reaſon when the Obligee 
makes the Executoꝛ of one of the Dbligozs, who is chargeable to 
that Debt, his Exetutoꝛ, It is a releaſe in Law of that Debt; foz 
be may not ſue bimſelf, noz his Companion: Ind althougb it be 
pleaded,That the fully adminiſtred the goodsof JohnDorcheſter pet 
that is not materiall, no alters the Cale; foz ſhe remains alwaies 
the Erecutrir of John Dorcheſter, and may have the goods of the 
at 


— — 


— —G—ͤ— IR eo_—_ 


Caroli Regis, in Banco Regis. £4 


— — —— 


2. 


[aid John Dorcheſter: And foz that purpoſe cited Mary Shepleys 
Cale, Co. 8, fol, 134. That if an Exetutrix pleads plene admini- 
ſtravit, t be Plaintiff map rake Judgement pzeſently, anderpen 
when che bath A et,: But Jones, Berkeley, and my ſelf ( Richardſon 
being abſent) agreed, That the Defendant bath no cauſe of demur⸗ 
rer, but that Judgement ſhall be given foz the Plaintiff, Fir we 
agreed, That when the Debtee make the Debtoz bis Erecutoz, 
it is not abſolutely a diſcbarge of the Debt; foz the Debt remains 
as 4ſts in the hands of the Debtoꝛ Erecutoz,and is quaſi areleaſe 
in Law, becauſe he cannot be ſued, but it is a meere ſuſpenſion of 
the Action, where the Feme Debtee takes the Debtoz to husband 
02 if a man Debtee takes the Debtoz to Wife, That is areleaſe in 
Law, becauſe they may not be ſued, and perſonall Actions once ſuſ- 
pended are perpetually ſuſpended ; But where the E xecutoꝛ of the 
Debtoꝛ is made E recutoz to the Debtie, be bath nothing thereby in 
bis own right, hut is only to uſe an Acion in the right of another: 
And although he be Exetutrix to John Dorcheſter, yet when ſhe 
hath fully abminiſtred all the Eſtate of the ſaid John Dorcheſter, 
befoze ſhe be made Erecutrir to Anne Rowe, tbe bath in a manner 
diſcharged her ſelfof being Executrir to John Dorcheſter, andbath 
not any thing of bis Eſtate. And they denyed the Law to be as it 
is cited in Shepleys Caſe, That if an Erecutoz pleads plene admi- 
niſtravit, the Plaintiff may pzay Judgement againſt him, when 
Aſſets tumes unto him; but the Plaintiff is to be batred if be ac- 
knowledge it; ; and if be denp that he bath not fully adminiſtr ed, 
whichis found againſt bim, he wall be barred alſo, and pay coſts to 
the Defenqant : But the difference is, when it is found, That the 
Defendant hath ſome A ets, although of little value; ſo as be bath 
not fully adminiſtred. The Plaintiff hall have Judgement foꝛ the 
intire Debt, but he ſhall not have erccution, but of as much as ig 
found, and ſhall not be barred fo2 the reſidue ; and ik moze Aſſets 
come afterwards,he may have a Scire facias to have execution there- 
ol; but if it be found, That he hath fully adminiſtred, oz if it be ſo 
pleaded and confeed,the Judgement ſþall be againſt the Plaintiff, 
and ſo are all the pzefidentsz wherefoze here, he having fully ad. 
miniftred all the goods of John Dorcheſter, and not being cbarge- 
able to that Debt, as Executrix to John Dorcheſter,the as Exetu- 
trir of the laid Anne Rowe map maintain this Action againſt the 
ſaid Webb the other Obligoz; Mherefoꝛe it was adjudged foz the 
Plaintiff. Vid. 8 Ed. 4. 3. 20 Ed. 4. 17, 21 Ed. 4. 81.21 Hen. 7. 31. 
11 Hen, 4. 83. 11 Hen. 7. 4. Coke lib, 8. fol. 136, Sir John Need- 
hams Caſe. 


Sir William Wallers Caſe. 


Ir William Waller was endicted, fo2 that he in the Palace of 
Weſtminſterneer tbe great Hall, the Juſtices in the Kings 


Bench, Chancerp, and Common Bench, Judicially ſitting to bear 
Aaa 3 cauſes, 
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cauſes, made an Adault and Aﬀray upon Sir Thomas Reignolds, 
and beat him, in diſturbance of the Law and contempt to the Ring, 
&c. and upon this, being arraigned and found guilty, Becaule the 
Endiament was not, That he did it in the pꝛelente of the Juſtices, 
noꝛ in the pzeſence of the Ring, all the Judges agreed, That the 
Judgement of the cutting offhis hand ſhould not be given, and ſo, 
ſeriatim, they delivered their opimons: But becauſe this offence 
was in the Palace neer the all doze, whereby tumults might 
have been made; and becauſe it was found to be done, ſitting all the 
Courts, and in diſturbance of Juſtice and the Law, and in con: 
tempt to the Ring, the Court awarded, That be ould be impziſo- 
ned foꝛ the ſaid offence, during the Kings pleaſure, and ſhould pay 
one thouſand pounds Fine, by the opinion of Richardſon chief Ju- 
ſtice, Jones, and Berkeley: And Jones and Berkeley would habe 
parceli of the Judgement to have been, That bgghould make his 
ſubmiſſion in all the Courts of the Kings Bench, Chancery, and 
Common Bench,becauſe the offence was made tothe ſaid Courts 
Blit Richardſon and I did not agree thereto, becauſe there never 
was any ſuch Judgement befoze, and fo2 the Fine I concetyed that 
500 l. was ſufficient, and it was awarded, That he ſhould be 
bound with ſureties to his good bebabiour. Vide 22 Ed. 3, 13, 
39. Aſſ. 1, 19 Ed. 3, Judgement 17. 41 Ed, 3. Corone 280. 42 Aff. 
18. 41 Aſſ. 25. Dy. 188. Stanford fol. 38. Trin. 19 Ed, 3. rot. 55. 
Carus caſe 37 Eliz, Strikingat the Court of Wards Stayrs, only 
Impꝛiſonment and Fine, Hill. 17 Eliz. rot. 6. inter placita Reg, 
Thomas Joans Tndiaed fo: Murder, apud le new Pallace Weſtm, 
24 January an, 17 Eliz, cognovit judicium manus amputatur, But 
it is not erpzeſſed, ſedente Curia. 
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Emorandum. In the Vacation, viz, in Auguſt 1634. William I. 
Noy (Atturney General) died at his houſe in Brainford, in the 
County of Middleſex : And Sir Edward Coke (who was At- 
turney Generall to Queen Elizabeth and to King James, and after- 
wards chief Juſtice ot the Common Bench, and then chief Juſtice of 
the Kings Bench, and in 14 Jacobi diſcharged of that place) died at 
his houſe in Stoke, in the County of Buck. in Septembet 1634, being 
a prudent, grave, and learned man in the Common Laws of this 
Realm, and of a pious and vertuous life. He died in the eighty ſe- 
cond year of his age. And in the ſame Vacation, viz. 14. September 
The King at Hampton Court diſcharged and removed Sir Rol ert Heath 
from his place of chief Juſtice of the Common Bench, and within two 
dayes after, appointed Sir John Fynch of Grays-Inne who was of the 
Kings learned Councell, and Atturney to Henrietta Maria the Queen) 
to be Serjeant at Law and ch ef Juſtice of the ſaid Court. Who the 
firſt day of this Term came unto the Chancery Barre, where, after a 
Speech madeby the Lord Coventry Keeper of the Great Seal, and his 
anſwer thereunto, was ſworn Serjcan: at Law: And upon Monday (be- 
ing the day of Eſſoyns of Quindena Mich.) appeared at the Common 
Bench Barre, clad and attired in his party coloured Robes and Habila- 
ments of a Ser jeant at Law, and counted upon a Writ of Right, de pre- 
cipe in Capite, brought by the ſaid Queen againſt Hear Earl of Hal- 
land, chief Juſtice and Juſtice in Eyre ot all the Kings Foreſts, Chaſes, 
Parks, and Warrens citra Trent; and Stewarc. of all the Queens 
Courts, &c. And the ſaid Sir Fohn Fynch gave Rings quorum Inſcrip- 
110 fuit, Roſe e et Lilia dant purpuram, and kept his Feaſt z and the next 
day, being 1 hurſday the 16. of October, was ſworn chief Juſtice of 
the Common Bench: And upon the Saturday following, arrayed in 
his Jucges Robesand accompanied by the Earls of Dorſet, Holland, 
Newport, and fourty other of Nobles, Knights, and Eſquires (the 
Society of Grays-Inne, and Inns of Chancery and Officers of the 
Court attending him) was ſo brought unto the ſaid Court. | 
And note that the foreſaid Sir Rb, Heathapptared at the Common 
Bench Barre the fiſt day of this Term; and, being in his place of ju- 
nior Serjeant at Law, pleaded for his Clyents as Serjeant at Law: 
Which was done by the Kings (ſpecial command, upon his humble 
Petition to his Majeſty ; who, by advice of the Lords of his Coun- 
cell, granted him leave to practiſe there, and in all other his Courts 
at Weſtminſter, excepting the Star-Chamber only, 
And in this Vacation Sir Fohn Banks (Reader of Grays-Inne ) _ 
the 
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the Princes Atturney) was ſworn Atturney General: And Sir Ri- 
rhard Sheldon the Kings Solicitor reſigned up his place, having obtain- 
ed a new Patent, to be one of the Kings learned Councel, with the 
ſame Fee he had before (vi. 70 li. per annum) and with a privie Seal 
to have precedency before the Kings Solicitor. And Edward Little. 
ton of the Inner- Temple (Recorder of London) was made the Kings 


Solicitor. 
Tylley verſus Peirce, Paſch, 10 Car, rot. 306. 


Ebt, upon an Obligation of 600 1. conditioned, Whercas 
the Defendant was to eſpouſe A. S. a Widow : Tf the 
Marriage took effect, and he (ould ſurvive the ſaid A. S. That if 
within thzee moneths after his deceale there were paid to the ſaid 
Obligees 300 l. to and fot ſuch uſes and purpoles as the ſaid A. S. 
by any Waiting under her Hand and Seal ſubſcribed and publihed 
in the pzeſence of two witneſſes, ſhould nominate, declare, and ap- 
point. Then, &c. The Defendant pleaded, That che did not limit, 
Declare, oz appoint any uſe oz purpoſe foz the tmplopment of that 
money. The Plaintiff replies, That the by her Will in wziting;fa- 
led and publiſhed by her in the pꝛelente of two witneſſes (naming 
their names) did thereby will andappoint ſuchſumms to be paid, 
And that the Defendant had not paid them. Whereupon the De. 
fendant demurred. And now Rolls fox the Defendant che wed the 
cauſe, Foz that ſhe ought to have made a Deed in Mꝛiting, and not 
g Will, 6rf, Becauſe it was not to have any effect untill after her 
death, and it was ambulatozp and revocable ; and a Feme Cobert 
map not make any Mill. But the Court ( Jones being abſent) held, 
That this Declaration was good: Foz although a Feme Covert 
may not make a Mill without her Þusbands adent, vet that De. 
claration in fozm of a Will, is good enough : And thereupon Ri- 
chardſon cited a Cale to be adjudged in the Common Bench when 
he was chief Juſtice there, upon a Conveyance, Wherein was a 
B2ovilo, that one might revoke the uſes by wꝛiting under his hand 
and ſeal, That arevocatton by Will under bis band and ſeal, was 
adjudged a good revocation : And although the pleading was 
here, Chat the ſaid A. S. voluit & deviſavit, æ not that it was appoin- 
ted by her, yet the Court held it to be well enough: Foz it is not 
pꝛoperly a Mill, being made by a Feme Cabett; but a Waiting in 
nature of a Will : WWherefoze Rule was given, That Judgement 
Gould be entred foz the Plaintiff, unleſs other cauſe, &c. 


Holmes Caſe. 


W Illiam Holmes was endided in London, Foz that be in 
April 7 Caroli, being poſſeſſed of an houſe in London in 
Throgmerton Street, inſuch a Wardfoz fir pears, remainder to oh, 
9. foe 3.pears, the Reverſon tothe Cozpozationof „ in 
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Fee ; be vi et armiFN 3. April. ſi ptimo Carols, the ſaid houſe felo- 
nice, voluntarie, et malitioſe, igne combuſſit, ea intentione, ad ean- 
dem domum manſionalem, nec non diverſas alias domus manſionales 
diverſorum Leigeorum Domini Regis; adtunc et ibidem ſcituat. et 
exiſtent. ad dictum domum manſionalem dicti Millielmi Halms con- 
tigue adjacent. adtunc et ibidem felonice, voluntarie, et malitioſe to- 
taliter comburendo et igne conſumendo contra pacem. And upon 
this being arraigned at Newgace, be was found guilty : And be- 
foze Judgement, this Ediam. nt was removed by Cerciorari into 
t. is Court. And it was arguedat the Barre by Grimſton, That 
it was not felonp. And now this Term at the Bench, and by Ri- 
chardſon, thick Juſlice Jones, and Berkeley, it was held, That it 
was not felony to burn an bout whereof be is in poſiefſion, by 
virtue of a Leaſe foꝛ years : Fu the p ſaid, That burning of houſes 
is not felonp, unleſs that they were ædes alienæ: And thercfoze 
Britton fol, 16, et Bracton fol. 146, et 27, All, 44. mentions, That 
it is fe.onp to burn the bouſe of another, and 10 Ed. 4. 14.3 H. 7. 10. 
et 10 H. 7. t. et Cok. lib. 1 f. fol. 29. Poulters Caſe, which ſap, Chat 
burning of bouſes generally is felonp, are to be intended de ædibus 
alienis, et non propriis: Ano although the Endia ment be ea inten- 
tione ad comburendum felonice, voluntarie, et malitioſe, the houſes 
of divers others contigue adjacentes, pet intent only without fac, 
is not felony. Alſo Berkeley ond Jones held, Chat it cannot be (aig 
to be vi et armis, when it is in his own poſſeſſion. Alſo Jones ſaid, 
That be could not be wellendiced of felony, becauſe none of their 
names are mentioned who be the owners of the houſes adjopning. 
But to that objection Berkeley and Richardſon agreed not. But! 
argued that the burning in the Endiament mentioned, is felony, 
becauſe it is capitale crimen, felleo animo perpetratum, which 1s 
the definition of felony fn Cok. Lic. 39, Allo by the rule in Bracton 
146, Quod incendium nequitur, et ob inimicitias, capitali pœna pu- 
niatur; Si vero fit incendium fortuito vel per negligentiam, et n 
mala conſcientia, non ſic punietur; ſed verſus eum criminaliter agatur. 
And it cannot be ſaid to be by negligence in anothers bouſ:; where: 
foze it is to be intended in his own bouſe. Allo this burning is 
found to be malitioſe, ſo it is mala conſcientia et nequitur factum. 
Allo this burning of his bouſe in a flreet of the Citp, adjopning to 
the houſes of others, is to be the indangering of the City, andthere- 
foze ougbt to be tonſirued tobe felonp ; but ſo peradbenture is not 
the burning of bis houſe in the 6elds. And whereas it was (aid, 
That tbe intention cannot make a felony, it was anſwered, That 
the intention bete is coupled with an act of burning, and with the 
intendment of an act, which is felony, as 5 H. 7. 18. 7 H. 7. 42. 
13 Ed, 4. 9. (here a man delivers goods to one, and afterwards 
be that delivered them. pꝛivately ſteals them, tothe intent to charge 
him, &c. tis felonp. And whereas twas objected, That being 
his own poſſeſſion, it cannot be (aid vierarmis: Ianſwered, That 
viet armis is well enough, where _ 3 a Palefeſance, as it is 
in 
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in an action upon the Caſe. Vide Co. lib. 9. Aol. 50. Allo every 
Endiament is vi et armis et contra pacem, where an act is done a- 
gainſt the Commonwealth, So is it where a ſervant runs away 
with goods committed to his truſt above fourty ſhillings, although 
p2operly it cannot be (aid to be vi et armis, betauſe they were in his 
cuſtody. And in this caſe the ill conſequence which might habe 
fallen out by this at, makes the offence the greater; and the becks 
in 10 Ed. 4. 14. 3 H. 7.10, 11 H. 7. 1. & Stanford 36, Co. 11, 29. 
Co. 4. 20. pugthe caſe of burning of houles generally, and not of 
the burning of other mens houſes. Aud it is an equal milchief in a 
Commonwealth, to burn his own in a City oꝛ Uill, as to burn the 
houſes of others, foꝛ the danger which may enſue. But the other 
thꝛte Juſtices reſolved ut ſupra, That ii was not felony; wherefoze 
be was diſcharged thereof. But becauſe it was an ero2bitant 
offence, and found, they oꝛdered, That he ſhould be fined 5col, to 
the King, and impꝛiloned during the Kings pleaſure, and cheuld 
ſtand upon the Pilloꝛy with a paper upon his head, Cgnifying the 
offence, at Weſtminſter and at Cheapſide, upon the Market dap, 
and in the place where he committed the offence, and should be 
bound with good Sureties to his good behaviour during life. 


Robodham verſus Venleck. 


Ction for words, Whereas the Plainriff erhibited in the 

kings Bench Articles of the god behaviour againſt the De. 
fendant, and made oath befoze Juſtice Whitlock (one of the Juſlites 
of the laid Court) of the truth of them, that the Defendant ſake 
theſe wozds of the Plaintiff, He (innuendo the Plaintiff ) made 
a falſe Oath ( innuendo the Dath afozeſaid) before the Judge, ( in- 
nuendo the ſatd Juſtice) and I have that in my houſe, that can prove 
it, Aſter Not guilty, and found foz the Plaintiff, it was moved 
dy Ball, That foꝛ theſe-wozds an Action lies not, Becauſe he do:b 
not chew, there was any ſpeech of the Plaintiff befoze, noz of 
that Dath : Allo he doth not chew it to be a falſe Dath taken in any 
Court. But (abſeate Richardſon) Jones, Berkeley, and my (cl! 
held, That the Action well lies: Foz when it is alledged to be ſpoken 
falfly of the Plaintiff, that is ſufficient without ſhe wing, there was 
any lpeech of him. And when it was che wed, that Articles foz the 
good behaviour were erhibited in the Kings Bench, and be ſwozn 
to the truth of them befoze Juſtice Whitlock, and he affirmed that 
this Oath is falle, This is a ſcandalous ſpeech, ani charges him 
with perjury: Foz it is an Oath taken in a Court ot Recozd; and 
it is not like to the Caſe alledged, That thou wert forſworn in 


- Whitechwrch Court: Foz this Court bath no cogniſance , that 


Whitechurch is a Court of Recozd. And here, when the Defen- 
ant bath pleaded Not guilty, and found guilty, that aſcercains th: 
Court, be ſpake thoſe woꝛds of the Plaintiff, and concerning that 
Dath; Therefoze it was adjudged foz the Plaintiff, a 1 
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Merrick verſus Hundred de Rapeſgate in Com. Glouc. 
Paſch, 10 Car. rot, 233. 


| BY a Judgement in the Common Bench: Foz that the 
Plainricf bad bꝛougbt his Action againſt the Pundzed upon 
the Sta*ute of Winton 1 3 Ed. 2, of Hue and Cry, and the Statute 
of 27 Eliz. andCounts, That he was robbed in S. in loco vocat. 
the Þ1gywap, leading from L. unto Gloceſt. of ſuch a ſumme, by 
perſons unknown: And chat he made Hue and Cry at Cotesford, 
in the ſaid County, neer to the (aid place, were be was robbed, 
and gab? notice of the ſaid Bobbery to the Jnbabitants of Coteſ- 
ford afozeſa:d: And that he was ſwozn attoꝛdingly befoze ſuch a 
Juficeof the Peate, That be was robbed of ſuch a ſumme, and 
div not know any of the parties. And upon Not guilty pleated, 
and found foꝛ the Plaintiffin the Common Bench, and Judgement 
there, Crroꝛ was bzought and aſſigned by Sir John Banks At- 
turny generall; Becaule he doth not alledge, that Cotesford was a 
Gill within the Þundzed; lo as notice was given to the Jnbads- 
tanta within the Þundzed, where the Robbery was committed: 


Fan to give it to any of the Uills of another Þundzed, is not within 


the intention of the Statute : Foꝛ they will not regard it; becauſe 
they chall not be charged with the loſe. But all the Juſtices held, 
Chat it is not mate riall it ſhould be given to theſe of the hundꝛed. 
but to the Inhabttants of the Gill nter adjoyning, to the place 
wh re tbe Robbery was tommitted; Foz the wozds of the Sta⸗ 
tu te do not mention, That natice ſhall be given to the Inbabitants 
of the Hundzed: And Henden Serjeant laid, it bath been adjudged, 
That Hue and Cry made, and notice given to the J1babirants of 
the Uii aqcs necr adjoyning totbe place where the Robbery wis 
done, althcugh it be out of the Þundzeb and County, was good 
enough. But all the Juſtices doubted thereof, if out of rhe Coun- 
ty; But although it were in a place in ancther Þundzed it were 
well enough; Fu2 by intendment the party robbed, cannot know 
the Dibiũon of the Þundzeds : But he ought at his perill to make 
it, in a Aillage neer adjoyniug to the place, where he was robhedz 
Ahereupon the Judgement was affirmed, Crawley Juſtice ſaid, 
That in the Common Bench in an Jatan again the Hundzed of 
Daccorn, upon a ſpeciall Aerdia, Jt was adjudged, That Hue 
and Cry made in the nert (ill adjoyning, a though it were in ano» 
ther County, was adjudged good. Quod vide antea fol. 41, 


Stevens verſus Facone, Hill, 9 Car. rot. 1052. 


Rror of a Judgement inthe Common Bench, in Quare impedit. 
”, Faucon bad bzought a Quare impedit againft George late 
Arc hbiſhop of Canterbury, and the ſaid Stevens foz the Church of 


Newington in the County of Surrey, where the Plaintiff intitled 
Bbb 2 himſelf 
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bimſelf by grant of the next avoidance ; Ind that one Tobias Criſp 
was pꝛeſented, admitted, inſtituted and 4nducted thereto, and that 
the laid Church became void, by the acceptance of a ſecond Bene. 
fice above value. The laid Archbiſhop pleaded a Plea thercunto; 
Mhereupon it was Demurred. And Stevens pleaded a Plea any 
traverſeth,That the ſaid TobiasCriſp was admitted and tnititutey 
therein: And upon this, they were ar Iſſue, and a Wit awardey 
to the Archbiſhop foz that Triall ; But afterwards; upon con{ve: 
ration of the ſaid Plea of Stevens, Jt was ad;udged an ill Plea, 
and Repleader was awarded; becaule the induction being alleoged, 
ought alſo to bave been traverſed; Wherefoze the Befcndant a: 
mended his Plea, and traverſed the admiſſion, inſitution and in. 
duction, and Idue was joyned thereupon, and tried fox the P.ain- 
tiff. And after divers continuances and dayes in Banco, the 
Plaintiff ſhewed, That the Archbihop was dead fince the last 
continuance,and pzayed that there might be no kurther pzocecdings 
as aàgainſt him, and to have Judgement againſt the Defendant 
Stevens upon the Uerbicn, which was granted him, and nom 
Trroz bzought. The fir Erroꝛ aſſigned, was, That the rep cab 
ing was not well awarded; Fo2 the Iſſue which was joyneb be. 
foze the Wit awarded to the Archbiſhop, was well enough, and 
needed not any Repleader. But all the Court here held, Tvat the 
Repleader was well awarded: Foz the induction being alledged as 
well as the inſtitution, there ought to be a Travers ta it, which 
alters the courſe of the Triall, as 22 H. 5. 27. & 2 H. 4. 17. are. ©0 
as it ſhall be tried per pais. The ſecond Erroz aſſigned, was, Ti at 
where the Allegation was, that the Archbiſhop was dead, any 
the Judgement Ideo conſideratum fuit, That be ſhould recover only, 
againit the ſaid Stevens, &c. Jt was not good; Becauſe ir is 
not entred, Et quia le dit Stevens, hoc non dedicit, ideo conſidera- 
tum eſt, &c. Foz untill the other party confeſſe 02 deny it, upon a 
ſurmiſe only of the part of the Plaintiff, without the Dekenbants 
joyning., the Court ought not to give Judgement; Wherefozz fo? 
this cauſe it is Erronious. But all the Court held, That it was 
well enough; Foz the Archbiſhop being ſurmiſed to be deabzAnv tbe 
other Defendant by Triall of the Iſſue agamſt him, being out of 
Court, either to count,plead, oz confece it, the Court ſhall adjudge 
thereupon, accozdingto the ſurmiſe of the Plaintiff, and ſhall pꝛo 
ceed to Judgement againſt the Defendant only; Wherefoze th⸗ 
Judgement was affirmed. 


Anonymus. 


B againſt J. S. and twenty ſe ven others of Cheſwici., 
L_ Foz that thep engroſſed magnam quantitatem Straminis et Forni 
apud Cheſwi ck, with an intent to ſell it and make it the bcarer. And 
it was muved by Robert Hide, That this Endia ment was not 
ſufficient 5 becauſe he doth not ſap, that quilibet eorum ingrofie. 
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foz twenty eight map not ingrefſe together. Sed non allocatur; Fox 
ut may be that rwucnty eight may ingrofe and ſeil together, though 
iu be not pzobabie. Che lecond erteption, was, Becauſe it is ſaid, 
That they ingroffed 13. Jan. ꝙ Car. & 20. Maii 10 Car. at Cheſwick, 
magnam quantitatem Straminis & Fceni, which is altogether inter- 
tain, not mentioning how many Loavs of pay and bow manp' of 
Straw they ingroſſed: And foz that cauſe the Endiament was 
Cuaſhed, 


Stile verſus Finch, 


13 for words, and beclares, They were ſpoken 2 Car, And 
. the De kendant pleaved Not guilty, and found again him. 
And now Adams mo.cu in arreſt of Judgement, That the Action 
is bought (oz wozds ſpoken ſo long time paſt, viz. fir pears befoze 
the {i071 commented; lo that by the Statute of Limitations he 
was bebarredof this Aaion ; and thcrefoze the Court ougbr not to 
give Jubgment upon this Cicrdia foz the Plaintiff.2But Jones and 
Berkeley held, -That the P{aintiff ought to have Judgement; be- 
cauſe the Dekenbant bath not pleaded the Statute of Limitations: 
Fo2 there may be divers caviſes, that he could not bꝛing the Action 
be foꝛe this time. viz, That he was in Pꝛiſon, oz within age, oꝛ be 
yond Seas, oꝛ that he had ſued the Defendant to Dutlawzy, and 
the Defendant had reberſed the Outlawzp, and this Acton 
bought within a year after the reverſing of the Dutlawzp (as in 
truth the caſe was) foz then the Action,is well bzougbt. But 
Adams moved, That be ſhould have thenſhewn it in his Declaras 
tion. But it was adjudged fo2 the Plaintiff. 


Stonehouſe verſus Corbett; 


PR ror of a Judgement in Waſte, inthe Com. Bench: The Er. 
voz aſſigned, was, That divers (Uaſtes being alledged, to ſome 
of them the Defendant pleaded Nall Waſt ſaytʒ To others be pleaded 
juſtifiable Waſte; Toathird he pleaded a Plea in excuſe of theCUag, 
And upon theſe pleas, iCues were joyned, and a Venire facias a: 
warded, reciting the 1ſues, and commanding a Jury to be re: 
turned to inquire if the Defendant did commit the waſte, as the 
P:aintiff bath declared. And foz this cauſe Rolls aigned it foz 
Erroꝛʒ; Betauſe theyougbt tobave inquiredof the ſeverall iſſues.as 
they be jopned: But becauſe tat dibers Venire facias's were in this 
manner: And the inquiry, if waſte be made as the Plaintiff bath 
declared, implies, That they ſhall inquire accozding tothe (everall 
iſſues, It the waſte were in ſuch manner as the Plaintiff bath de⸗ 
clared; otherwiſe the Uerdict Gould be againſt bim-TbeCourt held 
it to be good enough, and no Erroꝛ; wherefoze rule was giben to 
affirm the Judgement. 
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Houell verſus Barnes, in Chancery. 


lf 12 Suit in Chancery, A Caſe was agreed by the Counſell 

of both parties and referred to Juſtice Foxes, Berkeley, and my 
ſelf, to conſider and certifie our opinions. The Caſe was, One 
Francis Barns ſeiſed of Land in Fee deviſeth it to his Wife for her 
lite, and afterwards orders the ſame to be ſold by his Executors here 
under named, and the monies thereof coming, to be divided among ſt his 
Nephews, And of the ſaid Will, made William Clerk an! Robert 
cheſy his Executors, Williams Clerk dies, the Wife is yet alive: Two 
queſtions were made, Firſt, Whether the ſaid V. C. and R. Ch. had 
an intereſt by this deviſe, or but an authority? Secondly, Whether 
the ſurviving Executor hath any authority to (ell ? We all reſolved, 
That they have not any intereſt by this deviſe, but only an authority, 
Secondly, That the ſurviving Executor notwithſtanding the death 
of his companion may ſell; And fo we certified our opinions, Pat 
whether he might ſell the Reverſion immediately, or ought to ſtay 
untill the death of the Feme, was a doubt. Vid. 30 fl. 8, Br, Deviſe 
31. 9 Ed. 3.16, Cok, Lit, 112, 113. 136, 181, 8. 40. 26. 


Peard verſus Johnes, 


Ction for words. Mhereas the Plaintiff was of the Micdle- 

' A Templefoz divers pears, and called to the Barre, anv gave 
Counſell to divers the Rings ſubjects, and pzaciſcy the Law, and 
bad married the daughter of J. S. That the Delendant baving com. 
muntcation with the ſaid J. S. concerning the !3laintif and the 
marriage of his daughter, ſaid of the Plaintiff. He is a Dunce, and 
will get little by the Law, To which wozbs, the (aid ].S.anſwering, 
That others babe a better opinion of him. Oe replyeb He was never 
but accounted a Dunce in the Middle Temple. The Defendant 
pieaded Not guilty, and found againit him, and damages to 1c0 
marks. Bing Serjeant moved in arreſt of Judgement, That theſe 
woꝛds be notactionable; Foz an Action lies not, f:2 calling one 
Dunte; Foz Dunce was a great learned man, and he was thereby 
compared unto him, and then no diſcredit : Ind Dunce is common. 
ly ſpokenof one who is dull and heavy of wit, and ch:ugb not fo 
reaby and nimbie as others, pet he may be of a ſolid Judgement; 
Caherefoze they ſeem not woꝛds of diſcredit. And to Lap, He 
will not get much by the Law, that maybe, becauſe he will not 
give himſelf to pzaciſe. But all the Court, ſeriatim, deſiver- 
ed their opinions, That the Axtion well lies; Foz the wozds are 
to be intended accoꝛding to the common ſpeech: And Dunce in tom⸗ 
mon intendment and ſpeech, is taken foz one cf bull capacity and 
app:ebenſſon, and not fit foz a Lawyer, and wozvs ſhall be 
taken in ſuchſence as they are ſpoken, and they are alledged to 
be ſpoken malitiouſlp, and to the intent to ſlaunder him in Þ.0- 
econ: 
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feſfion : And lo upon Not gullty pleaded, it is found, Chat he ſpake 
them maittioufly : And fo2 tbe wozds, that he will not get much by 


the Law ; It is not to be intended, That be bath no will to pꝛattiſe, 


and to gain by his IDꝛotedion: But he will not gain, viz, he will 
not delerbe to gain, &c. Wherefoze it was adjudged foz the Plain⸗ 


tiff. 
Morgans Caſe. 


Organ and two others were endiced fo2 counterfeiting 

twenty chilling pirces of che Kings Copn, and Morgan fo2 
offering thole pteces to the Kings Sabjeas, knowing them to be 
counterfeit. And being thereuponarraigned, he pleaded Not guil- 
ty. And the evidence being pꝛegnant againſt Morgan, he was found 
guilty, and the others were acquitted : And Judgement given, 
That be thould be dzawn and hanged; but not to be quartered, ac- 
coꝛding to the opinion of Stanford 182, 


Beale verſus Beale, 

Ebt uuon an Obligation, conditioned foꝛ the perfozmance of 
the Arbitriment of J. S. ſo as the ſame be delivered upon the 

28, of February following, at the Shop of John Rolf Strivener in 
Cornhill, &c. The Defendant. pleaded Nel tiel arbitriment. The 
Plaintiff che ws an Arbitriment 27. February, and what; And 
that he delivered it at the Shop cf John Rolf Strivener in Corn- 
hill; and ſhe ws the bzeach. And upon this the Defendant de- 
murred. One cauſe aſſigned by Grimſton, was, Foz that the Ar- 
bitriwent is (aid to be delivered the 27th, of February, and not the 
28th. of February, noꝛ is it averr d to be delivered at the foreſaid 
Shop, noz to the fore ſaid John Rolf. And it map be be bath removed 
his Shop, and then it is not intended, it ſhould be delivered at the 
new Shop; oꝛ there may be another John Rolf, Sed non allocantur : 
Foz it ſhall not be intended another perſon noꝛ another Shop, un 
leſs the cont: ary had been hewn. Secondly, Becatiiſe the Arbi⸗ 
timent was untertan, viz. to pay the charges in ſuch a Suit. Sed 

non allocatur; Foꝛ they are certain enough; when the Atturnep 
bath made a Bill of charges: TAhercfoze it was adjudged foz the 


Plaintiff. | 
Langden verſus Stokes, 


. ns Ch.rcas the Defendant, 2 Apr. 9 Car, ( fox 
ſuch a valuable conũderation) aſtumed togoſuch a boyage in 
ſuch a Ship befoze Auguſt following, and alledges a bzeach in the 
non performance. The Defcndant pleaded, That befoze any 
beach, the Plaintiff,the fourth of April at ſuch a plate, exoneravit 


am of the laid pzom:ſe. Hercupon the Plaintiff demurred. And 
now 


* 
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16. 


now Rolls fox the Plaintiff alledged, That this pleading a dil. 
charge, without ſewing how, was not good: and be cited divers 
books, 22 Ed. 4. 40. Quod indemnum conſervet, d exonerabit, is ng 
Plea. But Maynard fo the Deſendant argued to the contrarp, Chat 
foꝛ as muchas this was an Axion grounded upon a Pꝛomiſe by 
woꝛds, it may be diſcharged by wozds, befoze the bꝛeach thereof, 
and therefoze exoneravit generally is a good lea: And he cited 
koꝛ this 3 H. 6. 36. And of this opinion was all the Court ( abſence 
Berkeley.) And Richardſon ſaid, That he knew it had been ſo re. 
ſolved divers times; and the Rule was remembzed, Eodem modo 
quo oritur, eodem modo diſſolvitur: Wherefoze it was adjudged 
foz the Defendant, quod quærens nihil cap. per billam. 


King verſus Coke, Paſc. 10 Car, rot, 


128 Quare clauſum fregit pedibus ambulando et averls 
J depaſc.&c. Che Defendant juitifies,becauſe the place where, 
& c. tempore quo, &c, fuit ſolum et liberum tenementum of John 
Macqueſs of Wincheſter, andſo juſtifies by his command. The 
Pl aintiff replies, That this Land is parcel of the Panoz of Abbors- 
Anns; and that William Marqueſs of Wincheſter was ſetzed in 
fee of the laid Manor, andlevped a ũne thereof to the uſe of himſelf 
and Lucie his Wife, foz their lives, the Remainder to the Logd Ed- 
ward Pawlet to an hunvzed pears, if he lived ſo long. William 
Lozd Warqueſs died, and Lucy his Wife died; Ind that Edward 
Lb Pawlet entred, and let to bim foz one and twenty pears; who 
entred and put in bis Cattle, and abers the life of the ſaid Edward 
Lozd Pawlet. Et hoc, &c. Ind hereupon it was demurred, be- 
cauſe this Replication doth not anſwer noz confeſs and avoid the 
Frirbold ot the ſafd John Barqueſs of Wincheſter, alledged in tbe 
barre. But all tbeCourtheld,That the barre being a barre at large, 
tbe title in the Replication being at large, his claiming but aLeaſe 
fox pears is a ſufficient and good Replication, without anſwering 
1 Freehold ; Mberekoze it was adjudged foz the Plain. 
U * 


Vivian verſes Shipping. Trin. 10 Car, rot, 1194. 


A Sſumpſit. That in tonũderation the Plaintiff aſſumed fo 
ſand to the award of J. S. and J. D. foz certain matters and 
controverſies betwirt them; and if be failed to pay the Defendant 
fourty pounds... The Defendant auumed in the ſame man 
ner to pap fourtp pounds tothe Plaintiff,if be did not perfoem. And 
the Plaintiff $ews, That the ſaid J. S. and JI. D. made an dtbitri 
ment, That the Plamntifftould pap to the Defendant ten pounds, 
vir. upon the eighteenth of Auguſt following ; and in condberation 
thereof, That the Defendant ould be obliged to the Plaintiff in 
an Obligation of fourſcoze pounds, That the Plaintiff ould 400 
uc 
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ſuch Copybold Lands, during tbe like of rhe Defendant, oz that be 
would upon requeſt pap him fourtp pounds, and alledgeth in facto, 
That licer the Plaintiff pertozmed the award on bis partz and that 
he, (uch a day and place, required the Defendant to enter intoſuch 
a Bond, accozding to the ſaid pzomiſe, The Defendant bad not 
ſcaled the ſaid Bond, noꝛ bad paid him the fourty pounds, accoz- 
ding to bis pzomiſe. The Defendant pleaded, Nullum tale fecerunt 
Arbitrium, and found againũ him. Ind now Rolls moved in arreſt of 
Judgement, That this Declaration is not good, firſt, Becauſe he 
doth not alleoge the payment of the ten pounds; and the award is 
condit ionall in conſideration thereof : lo it he hath not paid the ten 
pounds, the other is not bound to make the obligation. Secondly, 
Becauſe be doth not alledge a ſpecial requeſt fuz the payment of the 
ſaid 40 l. And the Allumpũt is to pay upon requeſt, and without 
requeſt, it is not payable. So not being ſpecially alledged, the 
Action lies not. To the fr t Jones and Berkeley held, That it is a 
conditionall award; and that there is a pꝛetedent condition, which 
if no? perfozmed, the otber is not bound to make the Obligation. 
But I held the contrary, That it is not a conditionall award, fox it 
only appointe, that be ſhall enter into ſuch a Bond; and every one 
hath re medy upon the pzomiſe, the one againſt the other, if they do 
not perfozm the award. But we all agreed, That although it be a 
cond:tion pꝛe cedent; pet when the Plaintiff faith, be bath perfoz- 
med the award en his ſide, it is _ that he bath perfozmed it: 
And it is good in ſubſtance, though not in foꝛm; wicrefoze the 
Defendant migbt, if he would, have demurred: And when he hath 
not demurred, but pleaded to the iſſue, denying the award which is 
found againſt bim, be hall not now have advantage of this matter 
of fozm. To the ſecond they all agreed, when it is an Aſſumpit to 
pap money, aithougb it is upon requeſt, The generall allegation, 
Licet ſæpius requiſitus, is a ſuf.cient allegation; and the bzinging 
of the aion is a ſufficient requeſt foz money: Whereupon it was 
adjudged fo the P. aintiff, 


Palmer verſas Knights, Trin. 10 Car, rot, 225. 


A õSſumpſit TUbereas there was a contract betwirt the Defendant 
and one Cubit, concerning certain trees growing upon luch 
Land. TheDefendant in conuderation the Plaintiff would tut down 
and carry the ſaid tries to the Defendants houſe, adumed c pzomiſels 
unto him, That be would ſave him harmleſs of all damages æ loſſes 
which might bappen unto him by reaſon of ſuch cutting down o2 
carrying awap, when be ſhould be thereunto required: And be al- 
[edges in facto, That be cut down five of the (aid tries, and carrie 
them tothe Defendants houſe 5 And that the Dekendant had net 
ſaved him barmleſs, licet ſæpius requiſitus, but ſuffered him to be 
ſued at the Common Law foz cutting down and carrping them a- 
wap ; whereby be was cnfozced _ out divers ſums of money 
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in defence of thoſe ſuits. The Defendant pleaded non Aflumpſit, 
and found againſt him, and damages to thirty pounds: And it wag 
now moved in arreſtof Judgement by Grimſton, That the Decla. 
ration is not good, becauſe he doth not ſhew in what Court be was 
ſued, noꝛ what charges he expended, noꝛ how he was damniſieb, 
being all in his own knowledge; Wherefoze be ought to have che wn 
the ſpeciall bꝛeach, otherwiſe there is not any cauie of Ad ion. Sir 
William Denny moved, that the Allegation (Chat he was put ro 
di vers coſts and charges in defence of the ſuit ) is ſufficient : And 
although peradventure this had been cauſe of demurrer; yet ha 
bing pleaded non Aſſumpſit, and a Uerdia found and damages 
geſt, Jt appears be was damnificd ; Caherefoze it is now made 
good, and he ſhall not have advantage thereof, And ok this opini- 
on was Richardſon at the firſt, That the Uerdic apds it. other- 
wile cleerly it is not good. But Jones Julitce and my ſelf held, 
That the Declaration was ill in ſubſtance, no bzeach being ſufli. 
tiently ſhewn; and being ill in ſubſtance, the Uerdia cannot help it, 
And to that purpoſe Jones remembzed a Caſe, betwirt Peck and 
Methold, where an Aſumpſit was, That be ſhould deliver ſuch an 
Obligation upon requeſt, after papment of ſuch a ſumme. be 
alledges in facto, That the mony was paid, and that licet ſæ pius 
requiſitus, he had not delivered the Obligation. The Dekendant 
pleaded non Aſſumpſit, and found againſt him, and Judgement in 
the Common Bench foz the Plaintiff, and Ecroz bꝛought, Betauſe 
it was not tobe delivered but upon requeſt; So there ought to be 
a ſpeciall requeſt, which becauſe it was not made, and the year and 
place alledged of the requeſt, although the iſſue was taken upon 
the Aſſumpũt and found, yet it was not good: But the Tudge⸗ 
ment was reber, which Richardſon remembꝛed; Wherefoze he 
agreed, That the Declaration was not good, no2 apded by the 
— MGhereupon Judgement was given fo2z the Defer- 
nt. 


Hopehill verſus Searle. Hill. 9 Car, rot. 269, 


Jectione firme. Upon a ſpeciall Gerdid the Caſe was, 

That an Abbot an, 21 H. 8. made a Leaſe foz octoginta & ter- 
decem annos. The queſtion was only, Whether in this caſe te 
decem annos hall be (aid to be thirty oꝛ thirteen pears ? And Preſ- 
cot foꝛ the Befendant argued,That it (ould be expounded foꝛ thit 
ty years, becanſe it ſhall be taken moſt ſtrong againſt the Ledoz, 
when there is no pzoper woꝛd foz thirteen. But all the Court held, 
That it ſhall be taken accoꝛding to the Common parlance, fo? thit 
teen years, terdecem and treſdecem are all one, and it is ſo weit Eu- 
phoniz gratia, æ it being one intire wozd,cannot be otberwiſe taken. 
But if it were wꝛitten as ſeberall woꝛds, it ſhould be otherwiſe: 
Wherefoze without further argument, it was ad;udged fo? th: 
Plaintif, And as Baall foz the Plaintiff urged, It being after Octo 
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ginta annos, it ſhall the rather be ſu intended; Foz it he had meant 
it fo thirty, it ſhould have been one hundzed and ten years, 
But be ing lo wit, they agreed, It was foz ninety thꝛee years, and 
no moze 3 Wherefoze it was adjudged attaꝛdingly ia⸗ the Plaine 
tiff. 


Baker verſus Hacking. Hill, 8 Car, rot, 347, 


9 — a ſpeciall Uerdia. The Caſe was, John Coſter Tenant 
in Tail, be Reverſion over to Robert Coſter in Fix, they joyn 
in a Leaſe foꝛ life by died: And afterwards be in the Keverüon, 
during the Leaſe foz like, debiſcth that Reverſion and dies: After. 
ward Tenant in Taile dies without i&te. - The queſtion was, 
WWbether this deviſe be good 02 not? And it was argued at the 
Barr by Rolls fox rhe Plaintiff, and by Maynard fo the Defen- 
dant ; and the doubt was, At Tenant in Taile jopns with him in 
ReverGon in a Leaſe foz life, not warranted by the Statute ; (oas 
it is a greater Eſtate than Tenant in Taile can make, whether it 
be a diſcontinuance of the Taile only, oz à diſcontinuance of the 
Reverſon allo: Foz if it be a diſcontinuante of the ReberGon,then 
the deviſoz had not any power to debiſe. But Jones and I held, 
upon the firſt motion, That it is not anp diſcontinuance of the Re- 
berũon, becauſe be joyns with the Tenant in Taile: And it is quaſi 
a — the Leaſe, during the life of the Tenant in Taile, 
and dur ing the time that he hath iſſue : But after his death, without 
idue, it is the Leaſe of him in the Beverſion : And, during the life 
of the Leſſec, it is a diſcontinuance quoad the Tenant in Tatle and 
his iſue : But it is not ſoasto the Reverſion; fox that remains 
as it was. And Richardſon inclined to this opinion ; but Berkeley 
doubted; Mhereupon it was adjourned till thenert Term, 


Hinſley verſas Wilkinſon, Hill, 8 Car, rot, 302: 


Ho of a Judgement in the Common Bench, in an Action 
upon the Caſe, Whereas the Platntif had declared, Chat be 
was a Copybolder of the Manoꝛ of Lull, whereof a great Waſte, 
called Lull Waſte, was parcel!,Andthe Copyholders of the 
baving Common there, That the Defendant being ſeiſed of parce 
of a Wood called Lull-wood,adjopning to the ſaid Common, main- 
tained Coneys in the ſaid Weod, which run out thereof into the 
Common and eat up the Common; Whereupon the Action was 
bzought. The Defendant traverled the Pꝛeltription to the Com · 
mon, and it was found againſt him, and Judgement given. And 
now Germin foꝛ the Plaintiff in the CAzit of Erro2 moved, That 
this Declaration was not maintainable: becauſe nane can ſaꝝ when 
Conyes are upon the Common, whoſe Conies thep be: Ind they 
cannot be ſaid tobe the Defendans Contes moze than anp others, 


foz being out of his ſople he hath nointereſt in thein moze than any 
Cece 2 other, 


20, 


388 


Termino Michaclis, anno decimo 


21, 


other, they being feræ naturæ; lo as he bath not any pꝛoperty in 
them untill he takes them: and therefoze Fitzh. N. B. 87 & 89. ſaith, 
They ſhall not be ſaid Cuniculos ſuos, noz Piſces ſuas in common 
Rivers: And although the Commoner hath loſſe, pet it is without 
injury by the Defendant. And Grimſton like wile fo2 the Plain. 
tif,urged further,That if this Aion ſhould be maintainable,there 
would be multiplicity of ſuits; Foz every Commoner would have 
an Action, which ought not to be ſuffered : Ind here is no moze 
cauſe of Iction than when one ſuffers his Doves to fly into the 
Cozn adjoyning; Foz which cleerly no Action lies: Foz it cannot 
be known whoſe Doves they be, and the Commoner is not at any 
miſchief, toꝛ he may kill them if he tan: And foz that point cited, 
Co, 5. fol, 104. Boraſtons Caſe, And ſo held all the Juſtices here, 
beſides Berkeley, who doubted thereof z Wherefoze rule was gi 
ven, That the laid Judgement ould be reverſed, if upon ſuch a 
bay, the next Term, other cauſe was not ſhewn, &c. which was 
done to the intent there might be conference with the Juſtices of 
the Common Bench, To know if it had been moved in the Com- 
mon Bench, 02 if it had paſſed ſub ſilentio, being after Uerdi : 
And the ſame dap I conferred with Hutton, Vernon and Crawley, 
Judges of the Common Bench, if they knew any ſuch Cale 
had been moved in their Court, and they all ſaid, they did not re- 
member anp ſuch tobe there moved, but that it paſſed ſab ſilentio: 
And they all held, That an Action upon the Caſe gies not foz a 
Commoner , But be map kill them; foz none hath any pꝛo- 
— them; TWherefoze the Judgement was after ward re: 
verſed, 


Bull verſas Wyatt. 


Jectione firmæ, Foz a Garden in Briſtoll, Upon aſpeciall Get. 

dict. The tale was, One Reignald and his Mie, being ſeized 
in Fee in right of his Wife, by Indenture with Letter of Atturny 
to makelivery, lets that Garden, Habendum a die datus, foz life 
of the Ledtee, rendzing ür chillings eight pence per annum: And the 
Atturny made livery the ſame dap, ſecundum formam Chartæ: 
The Leſſee enters and paid the rent, which was alwaies received; 
the wife dies; her Heir, without entry, ſuffers a common recovery, 
to the ule ot the Plaintiff, The queſtion was, Mhether this were 
a good recovery? Rolls foz the Plaintiff argued, That the Leaſe 
was void, and that li very the ſame day it bears date, fs void, to 
make it a good Leaſe, And ſo held all the Court, and would not 
admit it to be argued, Secondly, Admitting it to be a void livery, 


pet he held, that entring and paying his rent, be is but Tenant at 


Mill; As one entring without livery, is Tenant at Will co the 
Feoffo? : And he cannot be a diſſeiſoꝛ without an intent in him to 
make a dideiun, and without the intent of the Lefſoz to habe it to 
be a diſſeiſin; and he is accounted in Law but as Tenant at or" 
n 
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And koꝛ pzoof thereof, he relyed upon 28. Aſſ. r 1. & 1 Ed. 3. Af. 7. 
and the Caſe in this Court Paſc. 9 Car. betwixt Blunden and Baugh, 
Co. lib, 4. 73. 11 H. 4. 29, 30. 9 H. 6. 6, 7. Thirdlp,Admitting it 
was a Diſleifin, pet ſuſtering a recovery, he and all under him are 
eſtopped to ſay he was not Tenant of the Fzixholy. Wherefoze the 
recovery is good. And to that opinion the Court inclined : But 
becauſe there were none of the Defendants part in Court, no 
Judgement was then given; But ruled, That if cauſe were not 
Sewn, &c, Judgement ſhould be entred foz the Plaintiff. 


Prouſes Caſe, 


Rouſe, an Atturney of the Kings Bench, waselcaed Tything- 

man of Taunton: In which Town a cuſiome is pꝛetended to 
be, That every one ſhall be a Conſtable ozTythingman,accozding to 
their ſeveral houſes ; and he having purchaſed two houſes in the 
ſame Town, was, in a Leet there held, eleued Tythingman: And 
thereupon he bꝛought aWait of pziviledge to be diſcharged, becauſe 
be is to be attendant in this Court. But the Juſtices of Peace 
would not allow thereof, but deſired the Juſtices of Adiſe to direc 
whether it <0uid be allowed, who would not meddle there with, but 
oꝛdered, Jt ſhould be moved in this Court: Mhereupon Maynard 
now moved, Ti at this W2it is not to be allowed; Foz although in 
truth Atturneys and Clerksof the Court have ſuch a pꝛiviledge to 
be diſcharged when they are generally eleced, becauſe their Atten- 
dance being required here, they (hall not be compell d to attend ſuch 
an Office ; yet when there is aſpecial cuſome, That they ſhall be 
elected in courſe,accozding to the ſcituattonof their houſes, that cu. 
ſtome ought to pꝛebail againſt ſuch pꝛiviledge: Foz otherwiſe one 
Atturney may purchaſe many ot the houſes in the Town, and then 
there (hall not be ſuffitient perſons to do the ſervice. As in truth in 
this Caſe, he hath purchaſed ſeven houſes in the ſaid Uil!, where- 
fore he dught to be charged. Vut all the Court held, That it can. 
not be a good cu ome; Foz then 8 Woman, being an Inhabitant 
in one of the ſaid houſes, it may come to her courſe to be Conſfable. 
which the Law will not permit. So this tuſtome pꝛetended can- 
not ho d place againſt a perſon who is, by his Office, to be atten: 
= here: Mhereupon it was ozdered, That he Gould be dil⸗ 
Charged, 


Stevenſons Caſe, 


as beingin Erecution foza debt to the King, adjudged 

againſt bim in the Erchequer, was condemned here in tbis 

Court in Debt, by a Judgement, and was bzought to the Barre by 

Habeas Corpus, tu be charged in Exetution toꝛ this Debt alſo, And 

now Bing Ser jeant moved, That he ought not to be charged in 

Exctution here, becauſe he is in A recution at the Kings — 
cc 3 
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it is appointed by the Statute of 25 Ed. 3. cap, 19, That a com- 
mon perſon thall not have Execution againſt the KingsDebtoz,un- 
till be makes agreement koꝛ the Kings Debt, and then be ſhall haue 
his Debtoz in Execution, and detein bim untill he bath made ſatiſ- 
faction ofthe Debt due to himſelf.as alſo of theDebt which be paid 
fo? him to the Ring. Of that opinion was the whole Court: But 
foꝛ as much as he had not a Wit of pꝛotectton, the Court reſolved, 
That he is out of the Statute ; and thereupon awarded, That he 
ould be in Execution as well foz the party as foz the King. 


Griffyths Caſe. 


ou facias verſus Gryffyth, upon a Recogniſance foz the peace, 
taken ꝙ Mau, 9 Car. The firſt Exteption taken by Grimſton, 
was, Becauſe the Recogniſance was Garderet pacem, whereas, 
it ought to have been, Conſervaret pacem. Sed non allocatur; Fo (0 
are many of the pꝛeũdents, and it is as well as Conſervaret pacem. 
Setondlip, Becauſe that the Recogniſance rs, That be thali appear 
at the next generall Muarter-Sefſions foz the laid County, and in 
the interim Gardera le peace. And it was alledged, That after the 
Recogniſance taken, and befoze the nert generall Muarter-Seflt 
ons, viz, 29 Junii, 9 Car, he aſſaulted one Such, and beat him, and ſo 
bꝛake the peace. The Exception was, Betaule be did not ſhew the 
day of the next Selſions, And I was of opinion, T hat fox this cauſe 
it was illʒ foꝛ he ought to aſcertain the Court when the next Sellt- 
ons was, and ſothat the bzeach of the peace was befo2e the ſaid 
Nuarter-Scſions: But Richardſon, Jones, and Berkeley held, the 
Allegation, That the bzeach was after the date of the Recognt- 
ſance, and befoze the next Seſſions, C:ufficed. But they would 
adviſe untill the next Term. 
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Netter verſus Percivall Brett. Mich. 10 Car, rot. 132. 


Rohibition being granted, to ſtay a Suit fox the Pzobate of 

a Teſtament concerning Land and Goods ; Wherein the 

Land was charged with a condition in partfoz payment of 
certain Legacics, it was pꝛayed to have a conſultation, And 
Jones and Berkeley agreed, that thepthould have a conſultation; 
Becauſe the pzobate of Teſtaments pꝛoperly appertains to the 
Spiritual Court, and the pzobate oz non pꝛobate cannot be any 
pꝛejudice to the Heir, noꝛ to him who claims the Land by the 
Debile; And an inconbentence wouldenſue, Ik there ſhould not 
be a pzobate concerning the perſonall eſtate, That the Erecutozs 
might not have any Actions foz Debts, noꝛ diipoſe of the Goods. 
And therefoze Jones ſaid, he hadſeenthe Recozd of the Mar queſs 
of Wincheſter's Caſe, Coke lib, 6. fol, 23. Where the Mill being 
fo: Land and Goods, conſultation was granted generally. But ! 
doubted thereof, becauſe the Land is the pꝛintipall, and they have 
no authozity to meddle with any Mill concerning Land; and there 
might be an inconvenience, ik the Will there would be toun⸗ 
tenanced oꝛ diſcountenanced concerning the Land. And becauſe 
there was a Pꝛohibition granted, I was of opinion, the parties 
01gbt to purſue the uſual courſe, which is, that the Defendant 
hould appear, and the Plaintiff declare; and then upondemurrer 
it might be adjudged, and not upon a motion. But the other 
two Juſtices ( Richardſon chief Juſtice being ſick and abſent) gave 
aRu'e, That if other matter were not ſhewn, &c. conſultation 
ſho ld be awarded. Vide reſiduum poſtea, fol, 395. 


Gymlett verſus Sands, Trin. 8 Car, rot. 678, 


ſectione firmæ of a Leaſe of Hugh Boſcavele, By a [pecial 

©, CLerdid it was found, That Humphry Martin was ſcized in 
Fee, and had iſſue John Martin bp Hebell his Wife, who by Jnden- 
ture, in conũde ration of lobe to his ſaid Wife, and to John their ſon 
and heir apparent, and to ſettle the Land upon him and bis heirs, 
enkeoſſed A. B. and others, to the uſe of himſelt᷑ foz life, without im- 
reachment of TWate; and after, to his Wife foz her life; and after 
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to tbe ute of the ſaid John Martin and the heirs Males of his body; 


Remainder to his rightbeirs, And afrerwards the laid Humphcy, 
in quinto Jacobi, infeoffed John Smith by Indenture, With warran. 
ſy againit all perſons ; any afterwards, in ſexto Caroli, dieb. He. 
bell the Mife and John the ſonne enters, upon John Smith, and 
enfcofed Boſcavele the Leſſo with warranty; John Smith entere, 
then Boſcavele the L eſſoꝝ enters, and makes the Leaſe in the De. 
claration mentioned; The Defendant, as (: rvant to John Smith 
enters and outs him: They found that the ſaid Hebell was pet 
alive; Et fi ſuper totam materiam, & c. Ano hereupon Rolls argued 
foꝛ the P.aintitf, firſt, That the Leſſoz of the Plaintiff hath good ti. 
tleʒ foꝛ he cla ms by the TUife and the ſonne, which lonne bath god 
title to the remainder clterly; And the Wife hath a good eſtate fo: 
her lite; Ind they had a ge) title to enter and infeoff the Leſſoꝛ of 
the Plaintiff, unieſs it were by reaſon of this warranty: And it is 
not found, that the ſonne is heir to this warranty of the Fathers; 
Fo? although it be found, That the laid Humphry bad ite by the 
ſaidHebell his wife, the ſaib John in remaindcr,unicum filium ſuum; 
pet it is not found, tbat he is heir : And it map be that he had other 
elder ſonnes by a foꝛmer Venter; And the Court will not intend a 
warranty by ſuppoũtion. Secondly, This feoffment by the wife 
jopaing with John, who bath the remainder, is no fozfeiture, with: 
out finding, That ſhe badnotice of the feoffunent and warranty: Foz 
as Cok. fol. 5. fol, 110, Mallorys Caſe, Bargainee by Died inro!1's 
ſhall not enter upon the LeCe foz non payment of the rent,unleſs it 
were ewn, that be bad notice. And lo lib. 8, fol. 96. Francis Caſe, 
Maynard to the contrary foꝛ the Dekendant, firſi, be ſhall be intended 
heir, rather than otherwiſe in a ſpecialUerdicn,Becauſe it is found 
That be bad him unicum filium ſuum; and it (þall not be intended 
there were moze (onnes, without chewing. To the ſecond, That it 
13 a fozfeiturc; Foz the ougbt to have taken notice at her peril, when 
none is bound to give notice, as here none is bound: And therc is a 
differente betluixt a condition, and this voluntary Ac of the feoft- 
ment, which is afozfeiture. And afterwards Jones and Berkeley 
delivered their opinions, That this warranty is no barre, Becaule 
it is not found that he was heir; and the rather it ſhall be intended 
that he is not heir, betaule it is a collaterall warranty, which is not 
to be favoured ; And it map be that be had elder ſonnes by another 
Venter; oz there might be anAttainder. But I held the contrary, 
Tbat the Aerdia in this point was well enough. and found him 
beir; foz it is found that tbe Jndenture calls him filium & hæredem 
ſuum apparentem; and a plurality of ſonnes ſhall not be intended; 
and in a ſpeciall Verdict intendment ſufficeth, eſptt ally as this caſe 
is, Betauſe if he be not heir, there is no colour to have a ſpecial det ⸗ 
dict. Vide Coke lib, 3. Goodales Caſe, That the Ucrdia Hall be 
taken by intenament. Foz the ſecond point they all reſolved, That 
if the warranty had been well found, it were apparent, That the 
Eſtate ok the lonne was bound, and her joyning in a feoffmcnt 3 
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the Sonne, is a fozfeiture; as it he had jopned with a Stranger 
who had nothing to do therewith; and that che at her perill ougbt 
to take notice of the ſaidFeoffment, becauſe the liber y is a publique 
and notoꝛious ac, and the Feoffment is a fozfeiture at the Com- 
mon Law; and it is not like a condition, which is taken ſtrialy; 
and ſhe ought at ber peril to take notice of this ad upon the Land, 
none being bound to give her notice: Wherefoze, as to this point, 
they all agreed; But upon the firſt point they would adviſe, 


Emorandum, That upon the fourth of February, anno decimo 

Caroli Regis, anno Domine 1634, circa horam undecimam ante 
meridiem Sir Thomas Richardſon Knight, chief Juſtice of the Kings 
Bench, dyed at his houſe in CHancery- lane; And all the Writs which 
were ſealed chit day bare Tefte, Thomas Richardſon; and all thoſe 
which were ſealed the next day bare Teſte, William Jones, he being 
ſecond Juſtice of the Kings Bench. 


Meade verſus Thurman. 


— — was pꝛayed upen ſuggeſtion of this Cuſtome, That 
foz !Tares cut oꝛ mown befoze they be ripe, and given to 
Plough:Catcle, Tythes cught not to be payed : And upon another 
cuſtome fo2 Head. lands ſown with Cozn, uſed ts be fed with 
Plough-Cattle, oz mowed and cut foz that purpoſe , That tbe 
owners tha'l be diſcharged of Tythes. And upon this ſuggeſtion 
— upon ſpetiall culomes, the Court granted a P2oht- 
ition. | 


Dymmock verſus Fawcett, Mich, io Car. rot. 148, 


Action for words. F02 that be ſaid of the Plaintiff and to 

the Plaintiff, being of good fame, and one who bad ſer ved as 
Captain in the Warrs, hæc verba in London, Thou art a Pimp, aver. 
ing, that in London that woꝛd was known to be intended a Bawd; 
And further ſaid, That he was a common Pimp, and notorious, which 
he would juſtifie, After Uerdic foz the Plaintiff, Littleton (the 
Rings Solicitoz) moved in arreſt of Judgement, That theſe woꝛds 
be not actionable z Foz it is a meer ſpiritual ſlander, as Whoze oz 
beretique, and puniſhable in tbe ſpiritual Court, and not at the 
Common Law: Andbe ſaid, that divers times Suits bave been 
in the ſpiritual Court foz ſuch wozds, and Pzohibitions pꝛaped 
and never granted, Vide 27 H. 8. 14, But to ſap that be keeps 8 
Bawdy bouſe, fs pzeſcntable in the Lit, and puniGable at the 
Common Law. Ward è contra, Becauſe it is ſpoken of one of 
an honourable Pzofeſſion, viz. a Souldier, and trenches to his diſ⸗ 
reputation, to be tarcd with ſuch a baſe offence ; And be ſaid, that 


ſuch offences have been divers times puniſhed in London by capo. 
Ddd ralt 
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rall puniſhment. But it was anſwered, That was by cuſtome , 
and there the calling one Whoze is actionable. Jones Juſtice held, 
That the Action lap not. And we all agreed, That the erpoſition 
and aberment, Tbat Pimp is known to be a name foz a common 
Pandoꝛ is good. Berkeley and I agreed, Chat the wozds are very 
ſlanderous, and moze than it he had cali'o bim Adulterer . Whoy- 
monger;foz this is an infamous offence, to be a Solicitoꝛ foꝛ others 
fo2 ſuch baſe offices. And it tends to the bzeach of the Peace, to uſe 
ſuch a courſe of life; and he may be indicted and puniſhed foz it coz. 
pozally : Wherefoze, by the aſſent of Jones, rule was atven, Thar 
Judgement (ould be entred. But afrerward, Term. Mich, 11 Car. 
it was mobed again; And Jones holding his firſt opinion, Brampſlon 
agreeing with him, the Judgement was ſtayed. 


Nichols verſus Walker and Carter. Trin. 10 Car. rot. 222, 


Reſpaſs. Foz entring into his houſe in Tatridge, and taking 
of a Fowling piece and other goods. Upon Not guilty, a lpe- 
tial Uerdic was found, That Carter was Church warden of the 
Parith of Hatfeild, and Walker was Dverſeer of the JBooz of thc 
Pariſh of Hatfeild; and that the 16. of Novemb. 1632. a Rate was 
made by the Jnbabicants of Hatfeild, fo; relief of the Poo of that 
Pariſh, accozding'to the Statute ; And that the Platntiff was an 
Jnbabitant in Tatridge, having not any Lands in Harfeild, but 
having Lands in Tatridge, and was rated by the laid Rate at 
twelve pence the Month, towards the relief of the Proz of Hatfeildz 
And that the laid Rate, upon the 20. April 1632. was a{lowed by 
two Juſtices of the Peace of the ſaid County, whereof one was of 
the Quorum, àttoꝛding to theStatute:And that thep demanded this 
ſumme of the Plaint itt, and he refuſed to pay; wherefoze, by war⸗ 
rant of thꝛee Juſtices of the Peace, to leup that ſumme upon his 
Geods and Chattels,they, by birtue thereof, diſtrained thole Gods, 
andſold them foz twenty ſhillings, and offered the reſidue to the 
Plaintiff: And they found that anciently the Uillage of Tatridge 
was parcell of che Pariſh of Harfeild, and that there was not any 
legall ad, to lever the (aidUtl( from theParith of Hatfeild, Quodque 
modo & ante tempus cujus, &c. the Tpthes of Tatridge were payed 
to the Parſon of Hatfeild; And that the Parſon of Hatfeild uſcd 
alwaies to find a Curate at Tatridge, And that there is no Par. 
ſon at Tatridge; And that foz thzeetcoze years paſt and moze,and at 
the time of the making of the Statute of 43 Eliz.cap. 2. foz relief of 
the Pooz, & ſemper exinde uſque hunc diem, dicta Villa de Tatridge 
communiter reputata fuit eſſe Parochia de ſe, & per totum idem tem- 
pus Conſtabularios, Gardianos Eccleſiæ, & Supraviſores Pauperum 
dictæ villæ de Catridge habere conſueverunt per electionem In- 
habitantium ibidem; And that foz all the ſain time, Rates, Aſſcſt- 
mente, æ Levies have bien made there by them, foꝛ the relief — the 
002 
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39902 of Tarridge, which rates, during all the ſaid time, baue been 


uſed to be levied by their pzoperDfficers foꝛ reliefof the o there, 
without any paying to the Poo? of Hatteild, oz jopning in any 
aſſeſment with the Town of Hatteild : Ind that the Cburch of 
Tatridge, during all that time, have bad all Parochtall Rights: 
And that the Inhabitants of Tatridge habe not uſed all that time 
to contribute to the reparation of the Church of Hatfeild, but to the 
reparation of tbeir own pꝛoper Church and Chappell only. Et ſi ſu- 
per totam materiam, &c. And after argument at the Barre by Bri- 
an f the Plainriif, and by Atkins fo2 the Defendant. the Court re- 
ſolved, Chat Judgement ought to be giben foz the Plaintiff: Foz 
Tatridge being a Pariſh in reputation ſo long befoze and afcer the 
Statute, and at the time ot the Statute made, Jt Gall not be now 
fo2 this purpoſe charged by Hatfeild; But it ſhall be charged by it 
ſelf, and foz their Pooz only. And they relyedupon a Judgement 
giben in the Common Bench Mich, quarto Caroli, bet wixt Hilton 
and Pawle. Quod vide ante fol. 92, Secondly, Atkins moved, Al- 


; though it ſhoulo be allowed, that the Inbabitants of Tatridge be 
not chargeable with theſe rates, yet upon this Uerdia rhe Defen- 
dants be not guilty, Becauſe they did it byWarrant from the Julli 
tes of Peace; ſo they did it as Dfficers, andtherefoze excuſable. 


Sed nonallocatur; Foz the rate being unduelp taxed, the Warrant of 
the Juſtices of Peace foz the le bying thereof will not excuſe. Ind 
it is not like where an Officer makes an Arreſt by Marrant out of 
the Rings Court,which if it be Erroz the Dfficer mult not contra- 
dict, Becauſe the Court bath general Juriſdiction: But here the 
Juſtices of the Peace have but a particular juriſdiction, to make 
Warrant tolebie Rates well aſeſt: Mhereupon it was abjudged 
ko the Plaintiff. 


The Caſe of Netter verſus Percivall Brett, Ante pag, 391. 


W As argued by the Juſtices ſeriatim. And Jones and Berke- 


ley agreed, That tonſultation ſhall be granted to pꝛove the 
Mill, Bec auſe it is one intire Mill, although it be made as ſeverall 
Mills: Fo2 that be fir made his Mill concerning bis goods, and 
makes the Defendant his Erecutoz, and appoints therein divers 
Legacies; and after in the lame paper, leaving tbe [pace of a line 
void, be waſtes in this manner, That it his perſonall Eſtate ſhall not 
ſuffice to ſatisfie his Legacies and Debts, He appoints part of the pro- 
fits of the Land to his Executors for a time: And in toncluũon of 
the Mill, In witneſſe whereof, to this my Will I have put my Hand 
and Seal, and thereto ſubſcribed his name and put bis leal. So it 
appears to be all one intire Will: And tberefoze Berkeley (aid, that 
he would inſif upon two rules, firſt, That the pꝛobate of Teſta- 
ments fo2 perſonall things, appertains lp and pzoperly to the 
Spirituall Court: And foz the pzobate of ſuch Teſtaments, no 


Pꝛohibition lies. Secondly, That tbe pzobate of Teftaments 
dd 2 concerning 


— 
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concerning Lands only, and no goods contained therein, ougþt not 
tobe pꝛoved in the (ſpiritual Court by compulſion, although thep 
ell any to 


b 


map be pꝛoved there: And if there be a Suit to compel! 
pꝛove ſuch Teſtaments in the ſpiritual Court, a Pzobibition lies: 
and commonly ſich Wills where the Lands are deviſable by 
cuſtome, are pꝛoved befoze the Dzdinary ; and therefoze the Re. 
giſter 246. mentions, That Wills of Lands in London are firſt 
pzoved befoze the Oꝛdinary, and after befoze rhe Majoꝛ in the 
Puſtings. And in Bozoughs a deviſe of Lands by cuſtome, is 
as a deviſe of Chattels, and ſo termed and reputed. Then when 
a Mill is concerning Lands and Goods, and is one intire Will 
Cas the concluſion of this Will makes it) and in the Will of the 
Land is a clauſe, Thar the profits of the Lands fhall be for the per- 
formance of the Will, ſo as it is a mitt Will, It is reaſon it 
Gould be pꝛoved intirely in the ſpiritual Court, to enable the Erc- 
tutoꝛ to ſue fo2 Debts, and to expedite the papment of the Lega. 
ties, which otherwile might be longer delayed. And the pꝛobate 
of the Mill toꝛ the Land will not pzejudice the Þeir ; foz it ſhall 
not be evidence at the Common Law; no2 the witneſſes being 
there examined, their examinations tþall be given in evidence at 
the Common Law. And Berkeley cited the reſolution and agree- 
ment of all the Judges befoze the Ring, That where a Teſta: 
ment is made of Land and Goods, no Pꝛohibition lies to ſtop the 
pꝛobate of the ſaid Teftament foz the Goods : And that in ſuch 
caſe, the Teſtament being mixt of Land and Goods, pꝛobate 
thall be of the intire Will, and ought not to be of parcells ; 
And he like wile cited the Caſe 9 Eliz. Dy. 254. That Land 
was debiſed to be ſold foꝛ payment of Legacies, the Land being 
ſold, the ſuit, fox the monep to be diſtributed, may be in the 
ſpiritual Court, contrary to tbe opinion in 4 & 5 Phil. & Mariæ, 

though it be rifing out ok the Land: And Jones Juſtice agreed 
with him in reſpec of the inconvenience which otherwiſe might 
enſue, if the pꝛobate of the Teſtament fox the goods ſhould be de⸗ 
ferred, And they both held, that aconſultation ſhall be awarded. 
And although it is here granted upon motion without ſpectall 
pleading and demurrer, Bet Jones ſaid, it was good enough; foz 
anctently in this Court, there were no Declarations and ſug- 
geſtions upon Pꝛohibitions, but they were granted upon moti⸗ 
ons: And conſultations were granted upon motions without 
demurrer, as in the Common Bench. But 1 argued to the con- 
trary, Firſt, That the Pꝛohibition is well granted, and upon good 
grounds, and therefoze a conſultation ought not to be awarded. 
Secondly, Ik it þould be awarded, pet it ought to be after Plea 
and Demutrer; ſo as the matter might appear in pleading, foz 
what cauſe it is granted. Co the fir, That it is well granted, 
becauſe the P2obibition, as it is dzawn and granted, dotb _—_ 
That the Teſtament is made ot the Land; and no mention of the 
goods,and thereby is endeaboured to make a pꝛobate of this Cella 
ment, 
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ment, which concerns Lands only, and ſu to dzaw intoqueton la- 


cum Feodum, and alwaies in ſuch tales, a Pꝛahibition was granted 
And whercas in the Regiſter it is (aid, That the pzobatoof Teta- 
ments in London, is firſt befoze the Ozdinarp, and then in the 
Þuſtings, Jt was anſwered, that is alledged to be by kpeciall 
cuſtome, which pzoves that without ſpeciall cuſtome, it ought net 
to be pꝛoved there. And to the reſolution of the uſtices, That 8 
Pꝛobibit ion ſhall not be granted to lop the pꝛobate of a Teſtament 
fo2 Goods, where it is made fox Land and Goods, that doth not 
pꝛove, that a }Pzohibitton map not be granted, to ſlop the pꝛobate of 
a Teſtament koꝛ Lands; And as my Bzother Berkeley ſaid, Cella 
ments of Land only, ſhall not be pzobed in the Spirituall Cours, 
and a Pꝛobibition ſhall be granted, if they ſo do: So here, foz any 
thing which appears to the contrary, and as it 1s ſuppoſed in the 
Pꝛohibition, the Court as Judges cannot fake conuſante, that it is 
other wile: And although the Copp of the Teſtament be ſhe wn une 
tous. that it is in one entire Paper, and one Seal, and the otger 
circumſtances b:foze mentioned, pet that is but pꝛibate infozmati- 
on, of which we are not to take cogniſance, as ot matter ut Reeozd: 
And I aflented unto the caſe in Eliz. but upon this reaſon becauſe 
the Land being ſold, the mony ts perſonall, and Jets inthe bands 
of the Erecutozs ; ſo as it ſabours not of the Realty being exetu⸗ 
ted. Sccondly, I held, That if conſultation ſhould be granted, tt 


ougbt not to be in this manner, contrary to the uſuall courſe, upon 


a motion, without pleading and demurrer: And as it is bere upon 
an intcriocutozy ſpecch at the Barre only, the ground thereof not 
appearing of Recoꝛd:And inconvenience would enſue if ſuch courſe 
ould be (uffered ; foz the party might be pzejudiced, and perad 
venture er roniouſiy; and pet be Gould not have his Watt of Erroz : 
And foz this very cauſe divers pꝛeũdents habe been, where Pꝛohi⸗ 
bitions were granted:As inthe caſe of rheDarqueſs of Wincheſter 
Mich. 38 & 39 Eliz. rot, 355. inter Lloyd and Lloyd, Mich. 3 Car. 
in the Com. Bench Weltleys Caſe, Mich. 5 Car in B. Reg, betwixt 
Hill and Thornton, Where a Prohibition being granted, and a 
Tryall, Myether it were a good Mill? and found good; pet a 
conſultation was granted only fox the Goods : But bere in this 
caſe a conſultation was granted generally. 


Miller and Johns verſas Maynwaring, 


Rror of a Judgement in Cheſter, in Ejectione firmæ of Lands 

in Blacon, of the demiſe of Sir Randolph Crew, the 12 of Aug. 

4 Car, Where, upon a ſpeciall Aer dia, it was found, That Johs 
Earlof Oxford and Elizabeth his wife, in right of the laid Eliza- 
beth, were (eizedin fee of the Manoꝛ of Blacon, whereof the Land 
in queſtion, ig parcell, and had iſtte John: And after the (aid John 
Earl of Oxford by Indenture the 10. of Febr. 27 Hen, 8. let that 
Mano to Anne Seaton fox thirty four pears, that afterward Eliza 
beth died, 29 H. 8. and on the 21 Martü, 31 H. 8. the ſaid John 
| Dod 3 Earl 
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Earl of Oxford died, afterward 30 Julii, 35 Hen. 8. the (aid John 
the ſonne, then Earl of Oxford, by Indenture reciting tbe Leaſe 
to Anne Seaton to be dated 10. Feb, 28 H. 8. let the ſaid Wane? 
to Robert Rocheſter, Habendum after the end, ſurrender, 02 fozfei. 
ture of the laid Leaſe to Anne Seaton fo2 thirty pears: And they 
find, That after the making of the ſaid Indenture, the laid wozds., 
28 H. 8. wereraſedandaltered, and made 27 Hen, 8. And that 
afterward, viz. 26. Marti, 35 H. 8. the ſaid John Earl of Oxford, 
by Indenture betwixt him and Hamlet Freere, (reciting the Leaſe 
to Anne Seaton, 10. Feb. 27 H. 8.) granted the reverſion of the ſaid 
Mano and pꝛemiſſes to the ſaid Hamlet Freere, Habendum the ſaid 
Manoꝛ and pꝛemiſſes, from ſuch time as the lame ſhall re vert and 
tome to the poſſeſſion ot the (aid Earl oz his heirs, by ſurrender, 
fozfciture, oz otherwiſe, fox ũxty pears : That afterward in 4 Eliz, 
the ſaid John Earl of Oxford died ſetzed, and the laid Panoz de · 
ſcended to his ſonne Edward Earl of Oxford, That be by Jnden- 
ture betwixt him and Geffry Morley, dated 14. Julii, 15 Eliz, re. 
citing, whereas John his father by Indenture, 30. Julii, 35 H. 8. 
demiled to Robert Rocheſter the ſaid Ferm oz Manoꝛ of Blacon, 
Habendum foz thirty pears, from the end oꝛ determination of the 
Leaſe made to Anne Seaton, dated 10. Feb, 27 Hen, 8, fo twenty 
four years ( which is a falſe recitall; foz in RocheſtersLeaſe it is 
recited, that the Ledſe to Anne Seaton, was dated 10. Feb. 28 H.$,) 
and regranted the Leaſe to Hamlet Freere foz ſixty years, to begin 
after the erpiration, ſurrender, oz fozfeiture, ( omitting the woꝛds, 
or otherwiſe ) of the Leaſe to Anne Seaton: The ſaid Edward Ear! 
of Oxford demiſed the ſaid Mano and Ferm of Blacon, to the 
ſaid Geffry Morley, Habendum from the end of the ſaid Leaſes 
fo: fifty pears, Andif, &c. So the queſtion was, Whether any 
of theſe Leaſes, to Hamlet Freere oz Morley be good, and were in 
eſſe at the time of the Leaſe made by Sir Randolph Crew; fox 
Dir Randolph Crew claimed the Inheritante of the Manoꝛ from 
the Earl of Oxford, and Sir William Norris clatmed the Leaſes 
from Morley and Freere, and under him the Defendant claimed: And 
Judgement was given in Cheſter foz the Plaintiff : And now Er- 
ro2 was bzought of this Judgement, and the Erroz aſſigned in 
point of Law. Chat Judgement was given fo2 thePlaintif,wherc 
it ought to have been given foz the Defendant : And after ſeverall 
arguments at the Barr by Rolls, and Maſon Recozder of London, 
foz the Plaintiff in the IMꝛit of Erroz, and Calchorp and Serjeant 
Hedley fa the Defendant, Jt was now this Term argued by the 
Juſtices, ſeriatim, And all the Juſtices agreed, That the Judge- 
ment in Cheſter was well given, and ould be affirmed. The 
firſt queſtton moved, was, Whetber the Leaſe to Anne Seacon, 
was determined after the death of John Earl of Oxford, who made 
it, who was ſeized thereof in right of his wife, and Tenant by the 
Courtefie, 0zonlp determinable by the entry of the heir? Foz ik it 
were only determinable, then no entry of the Þeir being found, it 
Was 
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was continued, and the reverſion was in the Earl of Oxford, the 
jonne, at the tune of the Leale made to Hamlet Freer. But foz 
this point upon the firſt argument, Richardſon then living, agreed 
with the other Juſtices, That it was determined and void by the 
death of the laid John, then Earl of Oxford, Cenant by the Courte: 
Ge, the wife being dead befoze, and then Anne Seaton was but Te: 
nant at fufferance, and the Freehold in the Earl of Oxford, and no 
reverũon, and fo2 that point overruledit without further argument. 
Foz it is abſolutely determined by the death of the Tenant bp the 
Courteũe, and no acceptance of the Kent, o2 confirmarion after by 
the heir, can make it have continuance, Vid, 1 Ed, 6, Acceptance 
19, Cok. lib, 2. fol. 77. The caſe of Harvieand Thom, cited Cok. 
lib, 8. fol, 34. in Payns cale. Sccondly, When the Leaſe to Ro- 
cheſter began? And as to that all tbe Juſtices reſolved, That it 
began pꝛelently at the time of the ſealing;becauſe there was noſuch 
Leaſe in Eſle to Anne Seaton at the time of the Leaſe to Rocheſter, 
but determined thꝛee pears befoze, by the death offche Caid Earl of 
Oxford, and there was no ſuch Leaſe made to Anne Seaton, but 
bad other beginning and otber ending. than is recited; and there; 
foze it began pzeſently, Vid. 3 Ed. 6. Br. Leaſes 62. Cok. 6. fol. 30. 
in the Biſhop of Baths caſe, Plow, Throgmortons caſe, Cok. Lit. 46. 
b. Cok. 3. fol, 74. Dy. 116, Thirdly, The Leaſe to Rocheſter be- 
ing raſed in a matertall part,afcer the ſealing and delivery thereof, 
Whether that raſure be a cauſe to make the Leaſe void, oz if the 
Leaſe be good notwithitanding this ralure ? Ind Jones and Berke- 
ley held, Chat the deed is voided by the ralure, but the Leaſe is god 
and remains in eſſe not withſtand this raſure: And as to that, 
took a difference, when an Eſtate looleth his eſſence by a deed, viz, 
where it map not have an efſence without a deed, asa Leaſe by a 
C 02pozation, oꝛ of Tythes, oz grant ofa Rent charge, oꝛ ſuch like, 
if the died be raſed alter deliperp, it determins the Efate æ makes 
it bold. But when the Eſtate map have eſſence without a deed, 
there although it be created by a deed, and the deed is alter raled b 

the party himſelt᷑ oz a ſtranger, that ſhall not beſtrop the Eſtate al- 
though it deſtroys the deed, wherefoze raſure here doth not make 
the Leaſe boidend determine it. But I argued to the contrary, 
in this point, That foz as muchas it is a Leaſe by the deed, it is a 
contract by the deed, and the party himſelf who hath rhe intereft by 
the deed, raung that Deed, be determins the deed, and his intereſt by 
bis voluntary act, as if he had ſurrendzed; and the contrad being by 
deed, he may not determine the deed and the covenants, but quoad 
him lelk be doth deſtroy it. but peradventure quoad the Leſſoꝝ it may 
have eſſence, if the Leo2 will: But this is at his eledion, and not 
at the election of the Lefſee, See fo? this point, Cok. 11, fol. 27. 
Dy. 261, Co. 10, fol. 97. in Doctoꝛ Leyfeilds caſe 7 Ed, 3. 57. 14 
H. 8, 27, per Brook 44 Ed. 3.42, Fourthly, Cherher the Leaſe 
to Hamlet Freer be good o2 vob? And that reſts upon conũderation, 
Whether the Leaſe of the Land by the name of a Keverſion, where 


he , 
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be bath the Land in poCeſſion and bath no reverſion (as it 1s it 
Seatons Leaſe be determined in facto, and Rocheſters Leaſe be voiy 
by the raſure, oꝛ that be be not in poſleſt ion by virtue of the Leoſe 
( bzcauſe it is nat found, that Rocheſter entred by virtue of the 
Leaſe, and ſo cannot be an eſtate turned into àa Reverſion) be a go) 
Leaſe? Andfoz this point all rhe Juſtices agreed, Chat it is mer- 
[ya void Leaſe foz the grant in the pꝛemiſſes is only of a reverſion, 
and it was the intent of the parties to paſſe the reverſion only er 
pectant upon the fozmer Leaſes. And when there is not any R:- 
verſion, it cannot paſſe the Land in poſſeſſion; Foz by the name 
of a Reverſion Lands in poſſeſſion cannot paſſe ; but by the name 
of Land, a Reveruon may well paſſe, foz he who will grant Lands 
in poſſeſion, will rather grant them in Reverſion: But not ſo e 
converſo, And although the Habendum is to have and to hold the 
Land, That ſhall not paſſe the Land in poſſeſſion, foz it is intended 
be ſhould have che Lands ſo retourning. And Deeds are to be con. 
ſtrued, that they ſhall paſſe things accozding to the intent of the 
parties, and the ſtrongeſt againſt the Gzantoz accozding to the ap- 
parent intent, and here the grant and demiſe is only of a Reverſon, 
and the Habendum fall not inlarge it contrary to the Gzant ; la 
this Leaſe to Hamlett Freer is meerly void; andif it be not void, it 
is determined in time, koꝛ it began from the date, and then it is de. 
termined by efflurion of time: See expꝛeſſe authoꝛities that by the 
Gzant of a Reverſon, if he hath not a Reverſion, nothing palleth, 
Co. Lit. 46. Co. lib,o.fol, 107. in Doo? Leyfeilds caſe; this point 
is recited to be ſo re ſolbed Co. lib. 5. fol, 104. Saffyns caſe Plow, 
196, 423, 433, and 146. in Throgmortons caſe. And where it was 
laid, That the woꝛds and other the premiſſes would carry it, it was 
anl wered, That cannot be; Foz other is al wales another thing th. n 
that befoze mentioned and the Re verſi on of the Manoꝛ of Blacon ts 
erpzeſly mentioned; So other tannot be extended to it, Vid. Co. lib. 
1. fol. 177, 35 H. 8. Grants Br. 150, Te fifth queſtion was, be. 
ther Morleys Leaſe were in eſle at the time of this Leaſe made by 
the Plaintiff, and it was reiolved,That it was not, foꝛ that miſre- 
cites the fozmer Leaſes, and ſohath the ſame Rule as tbe fozmer, 
where it recites Leaſes and there be none ſuch; Therefoze it ſhall 
begin from the date, wbich being in an. 15 Eliz.fo? fifty pears,ended 
1623. Whercfoze fo? all theſe reaſons,theJudgment was affirmed. 


Sir John Stonehouſe and Elizabeth his Wife verſus Sir John Corbet. 


Rrorof a Judgement in the Common Bench in Waſte. Di⸗ 
vers Errozs were aſſigned concerning the Waſte,and the pzo- 
tiedings therein, all which being overruled, one main Erroz was af 
Ggned ore tenus per Serjeant Henden at the Barre, Foz that in the 
Action ok Waſte be declares, That Sir Rich. Corbet was ſcizedin 
Fee, and in Paſc. 8. Jac.lebyed a fine of that Land to the uſe of bim- 


ſelf foz life;andafter to the uſe of Eliz.hig wife,foz ber life; and after 
to 
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to the uſe of himſelf and the Heirs males of his bo dy, and after to 
the uſe of Str John Cotbet Plaintiff, and the Heirs males of his 
body ; and to the uſe of the Heirs of Sir Rich, Corbet : And that 
afce: wards in Hill, 8 Jac, the ſaid Sit Rich, Corbet le vyed another 
fine of the ſame Land, to the uſe of himſelf foz life, and after to the 
uſe of Str John Corbet and the Þetrs males ofhis body, and after to 
the uſe oftheright Heirs of the ſaid Sir Rich, That afterwards Sir 
Rich. died, and that his wife entred , and was ſetſed fo2 term of 
her like, the Reverſlon to the Plaintiſf, and that afterward ſhe 
married Sir John Stonehouſe, and committed Waſte ad exhæredita- 
tionem of the Plaintiff, The Erroz aſſigned and inſiſted upon, 
was, That the Plaintiff hath not ſufficiently entituled Himſelf 
unto the Reverſion, to puniſh the Waſte ; Becauſe he doth not 
alledge, That Sir Rich, Corbet was dead without Iſſue male; and 

if he be not dead without Iſſue male, the Plaintiff cannot puniſh 

this Taſte : And although the Defendant by pleading to the 

Waſte , hath admitted it to be to his diſinheritance , yet intend- 

ment ſhall not help it, being matter of ſubſtance. But it was 
thereto anſwered, That fo2 as much as tis ſaid, She entred and 
was ſeized fo2 life, the remainder to the Plaintiff, it is intended 
that Sir Rich. is dead without iſſue, Alſo he alledging it to be done 
to his diſinheritance; that cannot be it the other had any iſſue alive. 
And the Uerdic hath found it to be to his diſinheriſon,by which it ts 
to be intended, that Rich. died without iſſue; wherefoze Berkeley and 
my ſelf held it to be no Erro. But Jones doubted thereot᷑. Afterward 
upon another motion, it was adjudged, That the firſt Judgement 
ſhould be affirmed , Vide 5 Ed, 3. 37.7 Ed. 3. 46. 13 & 14 Eliz, Dy. 
304, Co. lib, 10. 63. Nuper, &c. 


Bowton verſas Nicholls. 


Rror of a Judgement given in the Common Bench: Where 

Judgement was given fo2 the Defendant, and that Judgment 
here affirmed, and 10 l. coſts given here to the Defendant upon the 
Statute of 3 H. 7. And it was now moved by Grimſton, That coſts 
were not grantablce; Fo2 the Statute is, where Judgment is given 
againſt the Defendant oꝛ Tenant, and he, to delay the execution 
brings a Cit of Erroz,and the Judgment is affirm'd,That he ſhall 
have coſts fo2 delaying his execution. But here the Judgement is 
given fo2 the Defendant in the Common Bench; ſo no execution was 
to be awarded there againſt him : But the Plaintiff was barred, 
and although the Platntiff bzought the Unt of Erro2 , andthe 
judgement is here affirmed, yet it is out of the Statute. And of 
this opinion was all the Court, upon conſideration ok the Sta- 
ey Mherekoze a Superſedeas was awarded to ſtay execution fo; 
the coſts, 
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Emorandum, That the firſt Saturday of this Term, being 
18, April 1635. Sir Fohn Brampſton Knight, of the 
Middle Temple (one of the — Serjeants) was made 
Chief Juſtice of the Kings Bench, And firſt the Lord 
Keeper made a grave and long ſpeech, ſignifying the 

Kings pleaſure for his Choyce, and the duties of his Place: To which, af- 

ter he had anſwered at the Barr, returning his thanks tothe King , and 
romiſing his endeavour of due performance of his Duty in his Place, 
e came from the Barr into Court, and there kneeling took the Oathes 

of Supremacy and Allegiance, according to the Statute 3 Facobi: Then 
ſtanding he took the Oath of judge, which is the ſame Oath that all 
other Judges take: Then he was appointed to come up to the Bench, 
and then his Patent (which was onely a Writ to attend the Office) be- 
ing read by Broome Secondary, the Lord Keeper delivered it unto him: 

But Jones ſaid, That the Patent ought to have been read before he came 

up to the Bench, 


Anonymus. 


A Prohibition was pꝛayed by Grimſton to the Spiritual Court, 
fo2 ſuing foꝛ Tythe of Lambs, ſurmiſing the Cuſtome to be, 
That if one hath Lambs under the number of le ven, he ought to 
pay an half-penny fo2 every Lamb under that number, in lieu of all 
Tythes of Lambs; and if he had but ſeven, the Parſon ſhould have 
the ſeventh Lamb, and ſhould pay 3 d. and if he had eight he ſhould 
pay 2 d. and ifhe had ten the Parſon ſhould have the tenth without 
paying any thing, Berkeley and Jones held, That the Canon Law 
is ſo, and lo received inthe ſpiritual Court, æ it is ſurmiſed, that the 
ſpiritual Court allows ot it; and therefoze there needs not any Pꝛo· 
hibition. But becauſe it was alledged, That it was a cuſtome, and 
the Parſon would ſtay untill the tenth, and wouldrefuſe to accept 
accozding to the Cuſtome : And that in the ſpiritual Court, this ſur: 
miſe is not allowed; Therefoze Brampſton Chief Juſtice and my 
ſelf conceived, That a Pꝛohlbition is grantable fo2 that cauſe, and 
Jones and Berkeley agræd, That it would be granted, and the party 
might demurr if he would: Alſo foꝛ Tythes of Aftermowth, that 
there is a cuſtom in „ he ſhould make the firſt _ 
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ſure in god and ſufficient Pay and ſet it out in Cocks ſufficienti 
deyrd and ready to carry, that he ſhould be diſcharged from the pay, 
ment of Tyths of the aktermowths: And that was held a gon ſug. 
geliton, by reaſon of the coſts he beſtowed in making it to be per, 
f. it hay: And upon a ſurmiſe made, that he was ſucd fo; Tptheg 
of Bees, That in conſideration he patd Hony and War, and was at 
the charge fo2 Hives and maintenance of them in Winter, he 
ſhould be diſcharged ofthe Tythes of the Bees themſclves : And 
upon theſc ſurmiſes a Pꝛohibition was granted, b. ing one of the 
firſt caics moved after Brampſton was made chict Juſtice, 


Hawkings verſus Billhead, 10 Car, rot, 1312, 


Ction for words, Whereas the [Plaintiff was of good name 

and fame, and ofa chaſte converſatton, and divers had offered 

to marry unto him their daughters: And whereas he was in com. 
munication with one William Ruſſell to marry his daughter, and 
the ſaid William Ruſſell was willing to have his daughter to match 
with him, and offered fozty pounds in Marriage: That the Oe. 
fendant , having communication with one J. S. and others of the 
Plaintiff, The Defendant , the 20. of September, ſeptimo Caroli, 
to diſcredit the Plaintiff and hinder him of his Mariage, ſaid of the 
Plaintiff, That the Plaintiff had layn with ſuch a Woman and others, 
and them carnaliter cognovit, by reaſon whereof the ſaid William 
Ruſſell utterly refuſed io give his daughter to match with him; and 
that he cauſed the Plaintiſt to be pꝛoſecuted in the Archdeacons 
Court fo2 that incontinency; and thereupon he bzought his Acton 
in this Court, Mich, 10 Car. The Defendant pleaded Not guilty, 
and found againſt him. And now Maynard moved in arreſt of 
Judgement, That theſe wozds being ſpoken 20 Sept, 7 Caroli, 
and the Acton being bought Mich. 10 Car, ( whereas it ought to 
be bꝛaught within two years by the Statute of 21 Jac, of Limita- 
tions) by his own ſhewing , it ts bzought fo2 woꝛds ſpoken above 
two years; and therefoze he is to be barred of this ation, But 
becauſe he had admitted the Action, and had not pleaded the Sta. 
tute of Limitattons , but Not guilty , Jones and Berkeley Juſtices 
held, That he ſhall not now have advantage thereof: And Jones 
laid, That he knew it had been ſo ruled twice in the time of theLo2d 
Lea chief Juſtice, and in the time of Sr. Randall Crew chief Juſtice; 
Foz otherwiſe there ſhould be a miſchiet jn this Court moꝛe than in 
another Court, (viz.)in the Common Bench, where they pzoſecute 
by oꝛiginall and outlawꝛp; and if the outlawꝛy be reverſed, the Sta- 
tute aids the ]ſatntiff, But here they pzoced by Latitat, whereby 
the cauſe of the Action doth not appear, and may peradventure dt- 
vers years continue by Pꝛoceſs, befoze the Defendant map be at- 
reitedz And the Plaintiff in his Declaration needs not ſhew the 
cauſe wherefoze he did not commence his Suit ſoner; fo2 if he 
ſhauld do ſo, the Declaration would be moze p2olir than was — 
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venlent. But ik the Defendant pleads the Statute of 21 Jac, then 
the Plaintiff by the Replication ought to ſhew god cauſe, why he 
did not bzing his Acton within the time limited by the Statute; 
otherwiſe he is to be barred : Foꝛ the Statute allows of many im. 
peoiments , viz, Infancy , Impriſonment , oafter le cer, and others 
therein menttoned, which ſhail be ſuffictent cauſes, that the Action 
was not bzought ſooner. But 1 doubted thereof, becauſe by his 
own ſhewing , it appears that the Acton is not bꝛought within the 
time limited by the Statute : And the Statute is in the negative, 
That it ſhall not be bꝛought but within the time; ſo the Court, ex 
officio, ought to abate it, unleſs he had ſhewn wherefo2e it was not 
bꝛought within the time, But by the opinion of the other Tutices, 
it was adjudged fo2 the Plaintiff, unleſs other cauſe, &c. 


The Caſe of Baker Verſus Hacking, Quod vide ante pag. 387. 


As now this Term argued at the Barre, and akter at the 
Bench. And Brampiton, Jones, and Berkeley argued, 

That the Deviſe was void : Foz they all held, That the Leaſe fo 
life is onely the Leaſe ofthe Tenant in Tail, during his life and the 
lite of the Leſſee; and then it is a diſcontinuance, and the Reverſion 
taken from him tn reverſion is diſplaced: And then he having no. 
thing in the Reverſon but only a Right, cannot make a Devi: : 
Foꝛ the Leaſe being a Leaſe fo? life, rendzing a Pepper coꝛn, is not 
warranted by the Statute of 32 H. 8. And then being a Leaſe fo? 
life of the Leſſ, the livery is only made by the Tenant in Tayl; fo2 
he hath the ſole power ofthe immediate Freehold and the immediate 
poſſeſſion and Inheritance; Then when they make a Leaſe fo2 
life, it is an immediate wꝛong to the intatle, and diſcontinues the 
Eſtate Tail during the life of the Leſſæ; And the Tenant in Tatil 
hath gained a new fe, and is ſeized of a Reverſion in Fe erpecant 
upon the Eſtate fo2 life during the Leaſe, and it is a new Reverſion 
in the Plaintiff: And fo2 that, they relyed upon 11 H. 7, and 13 H. 7. 
If there be Tenant in Tail, Rematnder to his right Heirs, he may 
be reſtrained by a condition not to alien; fo2 his Feoffment is there 
held a diſcontinuance : And Jones cited a Caſe adjudged betwirt 
the Lozd Cromwell and Andrews, 15 Eliz. Tenant in Tail, Re- 
mainder to his right Heirs, makes a Feoffment by Deed, and de- 
livers the Deed to the Feoffe,and after liver is made by an Attoz- 
ney, The queſtion was, Whether the Remainder paſſed by the delt- 
very of the Deed? Fo2 then livery to him in Remainder had not ben 
a diſcontinuance - But it was reſolved, that it was a diſcontinu- 
ance : And there is no difference when Tenant inTatle, Remain» 
der to his right Heirs , makes a feoffment ; And when he in Re- 
berſton and Tenant in Tail joyn in a Leaſe fo2 life, which is a diſ⸗ 
continuances And it is a diſcontinuance pꝛeſently, oꝛ it cannot be a 
diſcontintance by the death of the Tenant in Taile having iſſue; 
toz, as Brampſton ſatd, the change A/ Reverſion is 5 
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the livery 02 not at all, and it is not changed by the death of the 
Tenant in Tayle having iſſue, and that being a Leaſe fo2 the life 
sf the Leſſæ, cannot be conſtrued to be a Leaſe fo? the life of the 
Tenant in Tayle (as it ſhall be conſtrued if it be not a diſcontinu. 
ance) and after his death without iſſue, a Leaſe fo2 life againſt him 
in reverſion; Wherefo:e they all concluded, That it was a diſconti. 
nuance and Judgement ought to be given fo2 the Defendant. But 
I argued to the contrary , That it is not any diſcontinuance, noz 
the reverſion diſplaced ; Firſt, Becauſe it ſhall not be taken to be a 
toꝛtious Leaſe and a diſcontinuance, when by any means it may be 
conſtrued a god and rightfull Leaſe, and it may be here ſo con- 
ſtrued, when Tenant in Tayle and he in reverſlon jopn; Fo? it is an 
Eſtate derived out of both their Eſtates, viz, a Leaſe of the Te. 
nant in Taple as long as he lives, and afterward of him in rever⸗ 
ſion, as Cok, Lit, 42. and Cok. lib. 6. fol, 14. Treports caſe is re. 
ſolved, Secondly, it is no dfſcontinuance, becauſe they joyn in 
the Leaſe; fo2 he in reverſion joyns in the A of making of this 
Leaſe, and ſo it is not the intention of any of the parties to diſinhe. 
rit him fn reverſion, and to take away oz diſplace the reverſion, 
Mheretoꝛe the Law ſhall not make any ſuch conſtruction, eſpectally 
here, when Tenant in Taple is dead without iſſue, there is not any 
iſſue againſt whom there ſhould be a diſcontinuance; and it is not 
a diſcontinuance unto the reverſion, becauſe he joyn d. To pꝛoue 
this was vouched 27 H. 8. 13. Co, lib, 1. fol. 76, Bredons caſe : gn 
an Act may be a diſcontinuance now, and not a diſcontinuance by 
matter ex poſt: As if Tenant in Tayle tnfeoffhim in reveron,and 
a ſtranger, and he in reverſion ſurvive , it is no diſcontinuance: 
So if Baron and Feme make a Leaſe fo2 lite, by Ded of Lands of the 
Feme, if the Feme, after the deatb ot the husband, agrees, it is no 
diſcontinuance ; but if ſhe diſagrees, it is a diſcontinuance, Ss 
here, it Tenant in Tayle had died having tfſue, it might have ben a 
diſcontinuance againſt the iſſue. But if otherwiſe it is againſt the 
intent of the parties, to conſtrue it to be a diſcontinuance , when 
Tenant in Tayle hath no iſſue. But all the other Juſtices held it 
to be a to2tious Act in it ſelf, And that although he hath not akter⸗ 
ward any iſſue, it is not materiall; Wherefoze it was adjudged fox 
the Defendant. 


Mayo verſus Cogſhill, 


Rror of a Judgement in Ejectione firmæ againſt Baron and Femt. 
The Defendants pleaded Not guilty, and the Fee was 
found guilty, and the Baren found Not guilty; and Judgement a- 
gainſt the Bare» and Feme quod Capiantur, and fo this cauſe the 
Erro2 was aſligned; becauſe the Judgement ought to have ben 
agatnſt the Feme quod Capiatur, and not againſt the Zn, where 


he is acquitted; Fo2 he ought not tobe impꝛiſoned foz bis _ of: 
| ence 
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kence: But Rolls koꝛ the Defendant in the Wit of Erro2 moved, 
That it is not any Erroꝛ, and that the Judgment in this caſe ought 
to be againſt them both quod capiantur:t̃o it is only fo the fine to the 
King; and the impzilonment fs no longer, but untill the fine be 
paid; And the Bars ought to pay it, fo2 the Feme cannot. And to 
p2ove this, he cited a pꝛeũdent in this Court, Trin. 4 Jac. rot, 376, 
betwirt Lewes and White, where, in a Wait of Erro2 upon a 
Judgement in the Common Bench in Treſpaſſe againſt Bare» and 
Feme , they pleaded Not guilty , and the Baron was acquitted, and 
the Feme onely found guilty 3 and the Judgement was againſt 
them both, Quod capiantur. And it was aſſigned foz Erroz to this 
cauſe, and the Judgement affirmed, And Broom the Secondary 
ſaid , That ſo are all the p2eſidents of this Court; wherefoze the 
Court here awarded accozdingly, That notwithſtanding this Er- 
ro2, the Judgement ſhauld be affirmed, But then another Erro: 
was aſſigned , That in the Declaration there was not vi & armis: 
And upon view of the Recozd it appeared, That it was in the Wait 
vi & armis intravit, &c, But in the Count it was omitted; here- 
fo2e foꝛ this cauſe the Judgement was reverſed, 
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Buſhell, Hurſtwayr, and Brand verſus Yaller, Trin. 10 Car, rot. 456, 


Rror of a Judgement in the Common Bench by Buſhell the 
| Defendant, and Hurſtwayt and Brand the Baple, in the 

Common Bench, againſt Yaller, It was aſſigned foz Erro: 
by Grimſton , That no Capias was awarded againſt the pꝛincipall; 
and pet a Scire facias iſſued againſt the Baple, and Judgement a. 
gatnit them. And therefoze he ſald, That this Mzit of Erroz 
bꝛought by the Baple and the Pzincipall, was not good; foz they 
ought not joyn in a Wat of Erroz; fo2 the Bayl map not avoid the 
Judgement againſt the Pztncipall by any Erro2 which is in the 
p2oceding ; and the Pꝛincipall bath nothing to do with the Judge. 
ment againſt the Bayl. And of that opinion were all the Juſtices, 
beſides Berkeley, who doubted thereof; becauſe by the Judgement 
againſt the Puncipali, the Bayle is damniſied; wherefoze he con- 
cetved, They ſhould join in the Erroꝛ to avotd the pꝛincipal Judge- 
ment. But he agreed, That the Pꝛinc ipall ought not to joyn in a 
CTA zit of Erro2, to reverſe the Judgement againſt the Bayle : And 
afterward he conſented with the other Juſtices , That a Ad ut of 
Erro2 lies not in this manner; wherefoze it was abated. 


Townſend verſus Hunt, Hill, 11 Car, rot, 774. 


A2 The Plaintiff declares, UUhereas Francis Townl- 
end made his Will, and thereby deviſed to the Plaintiff thze- 
ſcoꝛe pounds, to be paid at his age of one and twenty years; and 
made Anne his wife his Erecutrir, and left aſſets to pay his debts 
and Legacies : And that the ſatd Anne took the Oefendant to hul⸗ 
band, and afterwards the Plaintiff came to full age; and the De- 
fendant and his wife paid to the JPlafntiff, in part of payment of 
the ſatd Legacy, upon the 23. of April, thꝛæ and fifty pound, who 
gave to the Defendant and his wife a general releaſe. That the 
Dekendant, 28. Septemb. 5 Car.in conſideration that the Plaintiff,at 
the Defendants requeſt, had made a general releaſe to the Defen- 
dant and his wife,aſſumed to the Platntiff,That it his wife did not 
pay the ſeven pounds reſidue of the ſaid Legacy in her life time, 
that he would pay it after his (the ſafn Defendants ) wife's death: 
And alledges in facto, That the Defendants wife did not pay the 
ſatd ſeven pounds in her life; and that he had on 8 — — 
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Defendant , and he had not paid it, per quod Actio accrevit. And 
upon this Declaration the Defendant demurred. And it was ar. 
gued at the Barre by Farrer foꝛ the Plaintiff, and by Calthorp fo? 
the Defendant. Ind he ſhewed koꝛ cauſe of his demurrer , That 
this pzomile being fo2a conſideration paſt, is a void pꝛomiſe, and 
here is not a continuing conſideration , but nudum pactum, unde 
non oritur Actio. And compared it to the Caſe in 10 Eliz, Dyer 272, 
Cdhere one pzomtſed to one who was Baple fo2 his ſervant, to ſave 
him harmieſs, Jt was adjudged a void pꝛomiſe, and fo2 this rea- 
ſon Berkeley Juſtice was of that opinion. But if it had been a con. 
ſſderation continuing, As in conſideration of marryinghis Oaugh: 
ter 02 Couſin, which is as a gift in Frank-marrtage, it had been 
good. But not here, no mo2e than if in conſideration pou gave him 
an ho2ſe a year ſince he had p2omtſed to pay you ten pounds, which 
is void, becauſe paſt. But Juſtice Jones and my ſelf upon the firſt 
motion concetved it god: Fo2 if this pꝛomiſe had been made at the 
time of the releaſe made, it had been clearly a god pꝛomiſe and a 
god conſideration, Then betng made afcer the releaſe, fo2 as much 
as the releaſe is made at the Defendants requeſt , andthe Defen- 
dant hath the continuance of the benefit thereof, The pꝛomiſe upon 
this conſideration is god enough: Foz ſo the Caſe impoꝛts in de- 
cimo Elizabethæ Dyer 272. if the Bayle had beenentred into at the 
aſters requeſt , and afterwards he had made the pzomiſe, it had 
been well enough. And foꝛ this purpoſe they vouched a Caſe, which 
was Paſch, viceſimo quarto Elizabethæ, betwirt Marſh and Raynſ- 
ford; And another caſe here betwirt Rigges and Bullingham , 
Where, in conſideration that the ]Platntiff, at the Defendants re- 
queſt, had granted the nert avoldance of ſuch a Church, the De- 
fendant , at a day after, pꝛomiſed to pay to the Plaintiffone hun. 
ded pounds. After UGerdia, upon non Aſſumpſit, it was moved in 
arreſt of Judgement, Fir, Becauſe there was no time 02 place 
mentioned, when that H2zant was made. Sed non allocatur, Be. 
cauſe it was but an inducement to the Action, A ſecond erceptt- 
on, becauſe it was a conſideration paſt; and it might be twenty 
years befoꝛe. Sed non allocatur, Becauſe it was made at the De- 
fendants requeſt. And afterwards, fn Mich, 11 Car, the pꝛinci- 
pal Caſe being moved again, all the Juffices, ſeriatim, delivered 
their opintons, That 'twas god; and it was adjudged fo? the 
Plaintiff. 


The King verſus Sir Baſill Brook. 


Cire facias, Quare non ſatisfecit a fine aſſeſſed upon him at 
the Juſtice Seat in the Fozeſt of Deane, The Plea was, 
That the Juſtice Seat was begun at ſuch a place within the 
Foreſt , and adjourned to Gloceſter , which is out of the Fozef. 
But all the Court held it good enough, then the Juſtice Seat 
being begun at a place within 8 it may be —— 
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to a place out of the Fozeſt, &c. wherefoze it was adjudged fg 
the King. 


The King verſus Mynn, 


Cire facias. Where ſuch Judgement was given againſt him, 

he being found a Treſpaſſer , fo2 cutting Trees within the Fo. 
reſt without licence: And the p2oceding againſt him being re- 
moved by Cerciorari out of the Chancery; and by Mictimos ſent 
in Banc, Regis: Þe pleading ſuch Plea, and demurrer thereup. 
on, it was adjudged to2 the King. 


Smith verſus Smith, 


Rror of a Judgement in Dower, The Reco2d certified the 

Defendant in miſericordia, and the Erro2 iutended to be af. 
ſigned, was, Becauſe the Defendant being an Infant, and ap. 
pearing by Gardfan, ought not to be amerced, The Defendant 
moved in the Common Bench to have it amended; And it was 
amended and made Nihil in miſericordia quia Infans: And upon a 
Wait of Cerciorari this amendment was ſo certified, And it was 
moved by Grimſton, That it ſhould be amended in this Court, 
and the Judgement ſhould be affirmed. And 1 doubted if ſuch 
amendment might be upon diminution alledged in the Recon 
againſt the Reco2d certified in point of the Judgement. But 
becauſe it being now certified, That the Reco2d at the firff was 
miſcertified , the Court here would not intend, that it was amen- 
ded after the Judgement entred, but that the Reco2d fn the Court 
there (in the Judgement) was well entred at the firſt , and not 
miſentred, And that being in Caſe of Dower, and after Uer- 


dlc, which were to be favoured, the Court agred, That ſuch 


Cerciorari to aide the Judgement was well awarded. And the 
Reco2d was amended acco2dingly, and the Judgement affirmed. 


William Reve verſus Malſter and Barrow, Hill, 9 Car, rot. 


I fo2 entring into certain Lands called Hoo-green, 
Upon Not guilty, and ſpecial Aerdid, whereby it appeared, 
That George Reve, Copyholder in Fee of the Land in queſtton,be- 
ing parcel! of the Manoꝛ of Hoo, (where the Cuſtome is, Chat the 
Land 1s of the nature of Burrough Engliſh, deſcendable to the 
youngeſt ſonne) had iſſue thzee ſonnes, William the Plaintiff, 
George and Charles, and ſurrendzed that Copyhold to the uſe of 
himſeif and Anne his wife, and his heirs; and they were admitted 
accoꝛdingly. And afterward George the father died ſeized of this 


Reverſlon, which deſcended, ſecundo Jacobi, to the (aſp Charts — 
youn 
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youngeſt ſonne. Anne enters and enjoys it. And after, in 12 Jac, 
Charles dyed without Iſſue Afterward Anne, in 6 Car, 
died: William Reve, the eldeſt ſonne, was admitted and entred. 
George Reve, the lecond ſonne, enters and claims that land, and 
furrenders to the uſe of the Defendant Malſter, who was admitted; 
| — whom William the Plaintiff entred And he, and the other 


Detendant as his ſervant, re-entred ; whereupon this acſon was 
* bzought. Et ſi ſuper totam, &c, And this matter was argued at the 
Barre, and afrer at the Bench. And it was argued at the 
Bench by Jones Juſtice, and by my ſelf fo2 the Plaintiff; and Ju- 
* tice Berkeley, and Brampſton chief Juſtice, fo2 the Defendant. The 
ſole queſtion was, Whether William Reve, ſonne and heir of George 
RKeve, who created this Reverſion, and bꝛother and heir of Charles 
(ho had this Reverſion as poungeſt ſon and heir in Bozough Eng⸗ 
* Ih) Oꝛ George the middle ſonne ſhall have this Reverſion? Firſt, 
It was agred by them all, That George cannot have it, as bꝛother 
und heir of Charles, by the cuſtome; becauſe the cuſfome is only to 
= ertend tothe poungeſt ſonne, and not amongſt bothers. Where na 
uch cuſtom is found: And without a ſpectal Cuſtom found, That 
It ſhall deſcend to the youngeſt. bꝛother, the Law will not admit it; 
becauſe Cuſtoms ought al wales to be taken ſtrictly : And ſo it was 
{reſolved in Ballards Caſe, fo2 a Copyhold in Torenham, Secondly, 
It was agred by them all, That although Charles never was ad. 
* mitted, but died befoze admittance, it is not matertall; fo? it is all 
one as if he had ben admitted; Foz he was a Copyholder, and 
might have ſurrendꝛed, o2 charged, oꝛ let, cc. Thirdly, They all 
+ agred, That bet wirt a Copyhold in Bozough Engliſh and a Free: 
hold in Bozough Engliſh, there is not anp difference. And that if 
Anne the mother had died in the life of Charles, and Charles, ſur vi- 
ving, had entred and died without fue, then William ſhould have 
had the Land, as heir of Charles. But the great queſtion was, This 
being a Reverſlon erpecant upon an Eſtate foz lite, and Charles ne- 
ver being ſeized of the Lands in poſſeſſion, but dying in the life of 
the Tenant fo2 life, without Jſſue, Whether George, as youngeſt 
ſonne, may claim it, oz that William, as heir at the Common- 
Law, ſhall have it? And Brampſton chief Juſtice , and Berkeley 
urgued ſtrongly , That George, the middle bzother, ſhould have 
it, and by conſequence the Defendant who claimed under him, 
> as ff Charles had never been boꝛn 02 in eſſe: Foz there being a 
- Reverſion erpecant upon an Eſtate fo2 life, and the Tenant ba- 
bing the poſſeſſion , George ſhall make his title from his father, 
and take by diſcent from him who had the ſeiſin of the Fræ⸗ 
* hold, and not make any mention of him who had. but the 
= Reverſion erpectant upon an Eſtate fo2:life:: And compared 
it to the Caſe of a B2other of the half-blood, although the 
eldeſt Sonne ſurvive the Father, yet he may claim it by deſcent 
from his Father, when the eldeſt had not poſſeſſian and died with- 
* Out Jſſue , as 40 Ed. 3. 9.and 7 H. 5.2. And it the Father died in 
Frf a poſſeſſion; 


412 


Termino Trinitatis, anno undecimo 


— ——— — 


poſſeſſion, and the eldeſt ſonne, ſurviving, died befoze entry , The 
(ſecond ſonne, although he were of the half-blood, ſhall have it, he 
claiming by diſcent from his fathers and never ſhall make mention 
of his bꝛother, although in ſome reſpects he was a Tenant, to alien 
and change. But in all Actions and Waits where he conveys by 
diſcent, there ſhall not be any mention ol any, but ofthoſe who took 
the Eſtate and had ſeiſin, and not from others who ne ver had ſeiſin, 
the Law eſteeming them as if there never had been any ſuch per: 
ſons : as in Fitzh, Recovery 212. & Co, lib, 8. fol. 88, Buckners 
Caſe: And by conſequence he may claim here as youngeſt ſonne 
by the cuſtome, as heir in Boꝛough Engliſh,as if Charles never hay 
ben, Becauſe he hath it by diſcent, and in courſe of a diſcent. But 
againſt that Jones and my ſelf held, That William the eldeſt bꝛo⸗ 
ther had the better title, and we agreed to all the caſes put of Dt. 
ſcents , 02 conveyed by diſcent at the Common Law. But in this 
caſe the youngeſt ſonne hath it by cuſtome; fo2 he being youngeſt 
ſonne at the time of the death or his f:ther , That makes him heir 
in Bo2ough Engliſh by the Cuſtome. And fo2 this cauſe none can 
be ſaid to be heit in Boꝛough Engliſh to his father, ſo long as his 
kather lives. See Coke lib. 6. fol. 22. Gorges Caſe. And when 
the youngeſt ſonne is heir, in whom it veſts by the Cuſtome, Jt is 
an Jnheritance fired in him: And the cuſtome hath his operation 
in him; and none may claim that after,but he who is heir unto him: 
And therefoze we held, That the youngeſt ſonne, who is in eſſe at 
the time of the death ol his father,only ſhall have it by the cuſtome. 
And if a man hath (ſue two ſonnes, and being ſeized of Land in 
Bo2ough Engliſh, dies ſeiſed of that Land, his wife priviment enſcin! 
of aſonne , The ſonne in eſſe ſhall have it by the cuſtome , and the 
ſonne bozn after ſhall not deveſt htm, Becauſe he was not youngeſt 
fonne at the time of the death of his father. Vid. 5 Edw. 4. 6. 
9 H. 7. 15. 30, Aſſ. 47. It Land veſts in an heir by reaſon ofa 
contingencte ; although another heir moze near comes after in 
eſſe, it ſhall never be deveſted; and he who will after claim, ought 
to claim from him in whom the Eſtate veſted, So here, This 
Reverſſon veſting in the youngeſt ſonne by the cuſtom, ts quaſi by a 
contingencie, and he is named heir per accidens, as in Ratcliffs Caſe, 
Coke lib, 3. fol. 38. and he is quaſi a purchaſo2 of that Re verſion; 
wherefoze when he dies without Iſſue, it ſhall deſcend to him who 
is his heir, which is the eldeſt ſonne : And he is heir to his youngeſt 
bother, and alſo heir to his father, who was laſt ſetzed of the Re: 
verſion; and there is no reaſon but he ſhould have it as Heir to his 
bꝛother and to his father. And this Caſe is not like to the Caſes 
put, where they claim merely by the Common Law. And whereas 
it was held by Brampſtone and Berkeley, That George the youngeſt 
ſonne ſhould have it as heir in Bozough Engliſh, becauſe he is the 
poungeſt ſonne when the Fexe died, and the reuerſſon fell in poſ- 
ſeſſion, That was utterly denyed by Jones and my (elf: Foꝛ he was 


not youngeſt ſonne when his father died; And none may have : by 
| tha 
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that Cuſtome, but he who is youngeſt ſonne at the time of the death 
of the father : Foꝛ as it is (aid, That ſuchan oneeſt primogenitus 
ejus filius, and heit at the Common Law; So in Boꝛough Englifh, 
Chat ſuch a one eſt minime natus at the time of the death of his fa- 
ther, and hetr unto him accoꝛding to that Cuſtome : And he who is 
the middle ſonne at the time of the death of his father, cannot be 
ſaid to be the youngeſt fonne at that times and therefoze not with- 
tn the Cuſtome : Wherefoze, xc. 


Anonymus, 


Rror of a Judgement in Coventry: The Erroz aſſigned and 
inſiſted upon by Maynard, was, That the Uerdid found 5 1. 

fo2 damages, and 26 8. 8 d. foꝛ coſts. And the Court awarded, 
That he ſhould recover the damages and coſts, aſſeſt by the Jury; 
and further, That he ſhould recover 53 8. 4d. de incremento ad re- 
quiſitionem /e Plaintiff, and he doth not ſap, pro miſis ſuis, acco2ding 
to the uſual courſe of the pꝛeſidents, and it might be the incremen- 
tum was pro damnis. And all the Court ( beſides Berkeley) het, 
That it was well enough; Fo? it ſhall be intended pro miſis, which 
was the laſt antecedent , and that which might lawfully be increa- 
ſed, and not pro damnis which cannot be fncreaſed; Mherekoꝛe the 


Judgement was affirmed, 


Fit; Termino 
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King verſus Fitch. Trin. 9 Car, rot, 213, 


Rror of a Judgment in Waſte, in the Common Bench: Where 

Judgement was, upon default of the Defendant , That a 
Mit of Inquiry of Waſte ſhould be awarded, The firſt Erroz 
aſſigned by Maynard was , Becauſe the Waſte being aſſigned in 
thze Houſes, two Gardens, cc. upon the it of Inquiry, Taſte 
was found in the Þouſes and Gardens, and intire damage given. 
And it was alledged, That ſeveral damages ought to be given fo 
every of them, ſo that it might appear to the Court, what damages 
were in every of them, Foz ff it were ſmall in any of them, viz. utt- 
der 12 d.it is ſo little that the Court will not adjudge itTUaſte;ann 
being aſſigned in ſeveral Þouſes, it ought to appear to the Court 
how much is the Waſte or every of them, by it ſelf particularly, Vide 
9 H. 6, 67, Sed non allocatur; Fo; when the Sheriff and Jurp 
have had the view, and given damages fo? the Taſte, it ſhall not 
be intended petit damages in any: And the uſual courſe is in all pze- 
ſidents to finde intire damages. The ſecond Erroz, Becauſe 
upon the Wait of Inquiry of NMaſte, thirteen Juroꝛs were retourn- 
ed to be won, where there ought to be but twelve; Foz it is not 
like to other Mꝛits of Inquiry, here it is uſual to have mo2e than 
twelve, at the Sheriffs pleaſure , foz that is but a mere Inqueſt 
of Office: But here it is averdi>, and in nature ofa Uerdia , 
whereof an Attaint les, Vide 3 H. 6, 29. Et adjournatur, poſtea 452, 


Acton verſus Symon, Mich. 10 Car, rot, 83. 


42 That the Defendant , the twenty fift of April an- 
no 3 Car. in conſideration the Plaintiff would demiſe unto 
the Defendant, the moitie of an Þouſe and certain Lands, foz 
the years , fo2 the rent of 25 1, per annum, payable at Mich. 
and the Annuntiation, aſſumed to pay the ſaid rent at the ſatd 
Feaſts. And alledges in facto, That poſtea the ſame day, he de- 
miſed the ſaid Lands tothe Defendant tn forma prædicta, and that 
he enjoyed the Land accoꝛdingly during the thꝛe years,and had — 
5 
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ald his rent. The Defendant- pleads a ſurrender of the ſaid 
ands, befo2e any of the Feaſts, ſoꝛ which the bꝛeach was aſſigned, 
and acceptance thereof: And hereupon, they were at iſſue andfouny 
fo2 the Plaintiff, And it was now moved by Grimſton, in arreſt 
of Judgment, That the Action [yes not, becauſe it is grounded up- 
on a perſonal pꝛomiſe ina real contra, which real contra being 
executed, the Aſſumpſit, which is meerly perſonal, is determined; 
and the rent being real. he cannot bzing this Action foꝛ the non pay. 
ment thereof, But Jones, Berkeley, and Brampſton chief Juſtice 
conceived it lyes; Fo? it is a collateral and abſolute pꝛomiſe: But 
it it had been an implyed pꝛomiſe (as upon a ſale of Scds, æc.) 
This Action lyes not. But there being an expꝛels and direct p20» 
miſe alledged, which is in a manner confeſſed by the Dekendant, 
by bis Plea in Barre, The Action lyes, as if he had covenanted by 
ed, 02 were obliged by an obligation ta pay the rent, and ſo this 
pꝛomiſe is god. But J doubted thereof, Becauſe it is a perſonal 
contra. And by the Leaſe made, the perſonal contra is deter- 
mined; Fo? it is in vain to have an Aſſumpſit, where he may have 
Debt upon the Leaſe , and thereby recover the debt and damages 
fo2 the fozbearance : And in this Action no gager d ley [yes, and then 
there is no cauſe to have this Action, And Germyn urged, That 
if this Action were maintainable, then the Defendant could not 
plead eviction o2 ſuſpention of the rent, by entry in part ofthe Land. 
But all the Court denied it; Fo2notwithſtanding this pꝛomiſe, it 
is a rent as befoꝛe. And if it be determined as a rent, the pꝛo⸗ 
miſe fo2 the rent is alſo diſcharged; Whereupon by the ſald thꝛa 
Juſtices, ft was adjudged foꝛ the Plaintiff, - But we all agreed, 
That there ought to be an expꝛels pꝛomiſe pꝛoved, it he had pleaded 
non Aſſumpſit , and that an implyed pꝛomiſe would not have ſer- 
ved, And Berkeley held, That if he recovered damages to the 
value of the rent arrear , ft may be pleaded in Barre to an Actf- 
on of Debt fo2 the rent. But Brampſton and I denyed it. And 
Berkeley ſaid, If one bozrow money, and p2omiſe to enter into 
bond to pay it at a day to come, and pꝛomiſe that he will keep 
his day of payment, and afterwards he makes an Obligation 
fo the payment of this Money at the day, if he fayl of the pay- 
ment, Debt may be bzought againſt him, upon the Obligation, 
and he may alſo maintain an Action of the Caſe upon the pꝛo⸗ 
miſe. But J denyed it, Becauſe the Obligation determines the 


Contract. 


Done verſus Smethier and Leigh, Trin. 8 Car, rot. 13 10. 


EM. to reverſe a fine in Cheſter 2 Car, Betwirt Smethier and 
„Leigh demandants, and Sir Rich. Done, and Sir John Done 
and Margaret his wife , and John Done their ſonne and heir appa- 
rant, detoꝛciants, #c, The Erroꝛ aſſigned was, Becauſe the Tit 


of Covenant was direced to the Coꝛoners, with this clauſe in — 
c 
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end ok the Whit , Quia prædictus Foh. Done Miles, eſt Vicecomes Co. 
mitatus Ceſtriæ, fiat executio Brevis prædict. per Coronator , ita quod 
Vicecomes non ſe intromittat , where the TUzt ought to have been 
direded to the Sheriff, &c. And this was divers times argued 
at the Barre, and much inſiſted upon, by Calthorp, Maynard, and 
others, who argued at the Barre foꝛ the Plaintiff in the Wit of 
Ertoꝛ. And firſt they ſaid , That if the Sheriff had been the ſole 
party to the fine , yet the Wit ought to have been direceduncg 
him, becauſe it is but a ſummons, and the Sheriff may ſummon 
himſelf, Aliſo it is not returned, That he is Sheriff and cannot 
ſummon himſelf, and the courſe of Law eis, that the UUzit ſhall 
be directed unto the Sheriff, and not unto any other, when it may 
be done without pꝛejudice. And that the Writ is abateable where 
it is directed to the Cozoners, c. Vid. 18 H. 8. 3. 9 H. 6. 12. 
The ſecond reaſon , Becauſe that the Sheriff is not the ſole party, 
but others are joyned with him, ec. And all the Court reſolved, 
That it was not Erroz; Foz it the Writ be direned to the She. 
riff, and he is party, it is doubted in the Books, if the Sheriff, 
as Plaintiff, may execute a Writ fo2 himſelf; and, as Defendant, 
may execute a Writ upon himſelf. And therefoze it were god, to 
avoid that doubt, to take a Writ directed to the Cozoners, as well 
where the Sheriff is Plaintiff, as Defendant , upon ſurmiſe 
thereof in Chancery, at the time of ſuing the Writ. And it is 
the general courſe to award the Writ to the Coꝛoners, to avoid the 
doubt of delay; Foz if he be Plaintiff and makes not ſuch ſur- 
mile , the Defendant peradventure will take erceptfons in abate: 
ment of the Writ ; And ſo if he be Oefendant he may peradven- 
ture plead in abatement of the Writ , and cauſe him to have a new 
Writ. But when it is awarded to the Cozoners , if the Defen, 
dant would have ercepted agatnſt it (as peradventure he might 
in ſome caſes) yet when he appears and accepts thereof, and 
comes and levies a Fine thereupon, he never afterwards ſhall al⸗ 
ſigne fo2 Erroꝛ, that the Writ ought not to have been direced to 
the Cozoners , eſpecially upon this amicable Writ to make aſſ- 
rance, «c. Vid. 34 H. 6, 29. 12 H. 4. 24. 8 H. 6. 28, 2 H. 6. 13. 
Fitzh, N. Br. 98. 11 Ed. 4. 7. 3 H. 6. 2. Another Erroꝛ was aſſign- 
ed, That the Writ of Covenant in the Certificate is, ſi fecerit eos 
ſecur, Sc. where it ought to be vos. But upon view of the retourn 
of that Writ certified from Cheſter, it was vos, whereupon it was 
awarded , That the Roll ſhould be amended, and the Fine was 


affirmed, 

2 upon a Bond de quinguaginta duabus libris: The Defen- 
ant pleads non eſt factum. The Jury find the Bond to be quin- 

ginta duabus libris, with a condition to pay 261. and that the De- 


fendant delivered that as his Deed to the Platntiff; And it * 


Downs verſus Hathwait. 
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the Deed of the Ocfendant, as is mentioned in the Derlarattort, 
they pꝛay the diſcretion, #c- And upon motion the Court:held it 
to be found fo? the Plaintiff; to2 quinginta is alt one with quinqua- 
ginta, As wiginta pro viginta, whereupon rule. was given, That 
4udgement ſhould be encredto2 the Plaintiff, untefs, +#c, And af. 
terward being moved again, anather-erception taken, That the 
Bond and the Declaration were John Hathwait, and the Koll is 
Joaes. Sed non allocatur; hut a5Judged foꝛ the Plaintiff, Quod vide 
poſtea pag. 418. 


Needler verſus Symnell and his Wiſe. Trin. 11 Car. rot. 


. upon the Caſe, for words, Whereas the JIlaintiff was 

ot god name and tame, and a Citizen and fremen of London, 
and fo2 twenty years haduſed, and pet uſeth the Trade of ſelling of 
eee Without any Deceipt, Chat the Defendants wife ſald thele 
wo2ds , Thou art a Cheater, and haſt cheated my Husband of 500 li. 
The Detendants pleaded , Quod ipſi non ſuat inde culpabiles, ann 
found fo2 the Plaintiff, and damages fourty pounds, And it was 
nom moved in arreſt of Judgement, firſt, That the iſſue was not 
well joyned; fo2 being fo2 wozds of the wife, the Iſſue ought to 
have been Ipſa non eſt inde culpabilis. Sed non allocatur ; Foz the 
Baron and Feme are charged as toꝛ the w2ong of the Feme ; Sa the 
tflue , Quod ipſi non ſunt inde culpabiles is well enough. Secondlp, 
It was moved, That fo? theſe wozds an Action lies nat; fo? the 
woꝛds doe not touch him in his P2ofefſion , as a Tradeſman, no2 
are applied unto him fo2 cheating him in his Trade; but it may be 
that he cozenev oꝛ Cheated him at Dice, oꝛ by ſale of Lend: and to 
ſay, That one cozened o2 cheated him, an Action iyes not, no 
moe fo2 a Traneſman than fo2 any other perſon : And it hathben 
ſo reſolved and adjudged in Sir William Brunkers Caſe , and Gor- 
ges Caſe, And of that opinion was all the Court, they delivering 
their opinions ſeriatim; wherefoꝛe Rule was given to enter Judge- 
ment fo2 the Dekendant, unleſs, æc. 


Doctor Sybthorps Caſe. 


Ction for words. Foz that the Defendant , at Burton- Lazers 
Church, ſpake theſe wozds : See, DoRor Sybthorp is robbing 

the Church: And afterwards, at another dap, ſpake of rhe Plain. 
tiff, Doctor Sybthorp hath robbed the Church ( innuendo the Church 
of Burton- Lazers, ) After Cerdid foz the Plaintiſf, Bagſhaw moved 
in arreft of Judgement, That ka the firſt w3zds an Acton lies not, 
Becauſe he doth not charge him with an Aa done, but in at- 
tempting to doe an Ac, And fo? the [aſt words, That it lies 
not, Becauſe it doth not mentian what Church, noz of what 
thing; and it may be in taking away th? Leads, oz ſuch 
things, which be not felony; 2 , as the common ſpech = 
gg 0? 
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Foz not paying his Tythes. Sed non allocatur: Fo2 all the Court 
held, That fo2 both ſpeeches an Action lyes; fo? it is to be intended 
in the wozſer part, being ſpoken maliciouſly to ſlander him; and 
that it was foꝛ the taking of ſuch things as is a felonious Ad. and 
although it was objected, That robbing the Church is an intention 
to doan Act, and is not felony. And to ſay, That he attempting 
to doe an ad cannot be felony , and therefoze no cauſe of Action; 
Berkeley ſaid, That foꝛ ſaping ſuch a perſon is robbing ſuch a man, 
02 raviſhing ſuch a woman an Action lyes. So here: Wherefoze 
it was adjudged fo? the Plaintiff, Vid. Paſch. 5 Jac, betwirt Benſon 
and Morley adjudged, that fo2 theſe wozds, Thou haſt robbed the 
Church, innuendo the Church of Alphage, an Action lyes, 


The Caſe of Downs and Hathwait, Ante pag. 416, 


WII moved again. Rolls fo2 the Defendant, firſt, That 
there is a variance betwixt the Obligatton and the Decla. 
ration; fo2 the Declaration is, That Johannes Hathwait fuit ob. 
leize and the Obligation is Joaem, without any daſh o2 p2ick over 
it; So it cannot be the lame Obligation whereof he declares, 
and the Bond is void fo? the inſenſibflity; fo2 Joaem is not any 
name. Sed non allocatur; F02 it is the ſame woꝛd, and ſhall be in- 
tended Johannem abbreviated, And an Obligation ſhall not be 
avoided by vicious writing or incongruity, Secondly, Pe moved, 
That quinginta is not a woꝛd of any certainty,and eſpecially it can. 
not be taken fo2 quinquaginta, fo? it wants the ſyllable (qua,) and 
if it hath any ſenſe, it is rather to be taken fo2 five hundꝛed than fo? 
fifty, Sed non allocatur; Foz it cannot be taken fo? five hundzed, 
becauſe it is not genta , which is taken fo2 a hund2ed; and it hath 
ſufficient intendment to be fifty, by the condition to pay ſix and 
twenty pounds. And a caſe was remembzed, That an Dbliga- 
tion of ſeptingint was taken fo? ſeptuagint, and not ſe ven hundzed, 
= vold. So here: TWherefoze it was adjudged fo? the Plain. 
tiffe. 


Baker and Unica his Wife verſus Brereman. Paſch, 11 Car, rot, 152, 


22 upon the Caſe, Mhereas the wife, befoze marriage, 
was poſſeſt of a Leaſe fo2 years, ofa Cloſſe in St. Martins, 
in which Cloſſe a Stable was fozmerly erected, and now an houſe 
there builded; and that the Defendant was occupier of another 
Clofle called the Yard, in the ſatd Pariſh of St. Martyns, near ad. 
joyning to the Plaintiffs Cloſſe : And that within the ſaid Parish 
there is, and time whereof, ec. was a cuſtom , Quod omnes occu- 
patores of ſuch a Cloſſe of the Plaintiffs a tempore cujus contra, 
&c, habuerunt & habere conſueverunt, fo them and their ſervants, 
quandam viam tam pedeſtrem quam equeſttem at all times of the year 
fo: all Carts and Carriages fromthe ſaid Cloſe of the Plaintiffs 

in 
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in vel ultra the Cloſſe called the Yard, ad vel in a place uſually cal- 
ied the Leyſtall in St. Martins afo2efatd, & fic retrorſum from the ſatd 
place called the Leyſtall & in ultra the ſaid Cloſſe called the Yard, 
uſque ad the Cloſſe or the Plaintiff, And the ſatd Unica his wife ſo 
being poſſe ft, and having the occupation of the ſald Cloſſe, That the 
Dekendant, to hinder her of her way, and totally to erclude her, 
ſuch a day and year , creed abuilving upon the Cloſſe called the 
Yard ex tranſverſo viz prædictæ, that ſhe might not have no2 uſe the 
{ard way : And that afterward ſhe married the Plaintiff Baker; 
and thit they, after the martage, cauld not uſe the ſald way, to their 
damage of ſourty pounds. The Ocfendant pleads Not guilty, and 
found againſt him. And now it was moved in arreſt of Judge- 
ment by Hutchings, firſt, That ſuch a cuſtome within a Jariſh 
allcdged fo2 an occupier of ſuch a Cloſſe, to have a way, tc. is not 
god; but he ought to pꝛeſcribe in him who hath the Inheritance: 
And that a cuſtom in a ariſh cannot be well applyed to a Cloſſe in 
the Pariſh, 21 Eliz. Dy, 363, Cok. Lib, 6. fol. 59, And of that opi⸗ 
nion was all the Court. And although Rolls alledged, That he 
cannot otherwiſe preſcribe, becauſe one man was once owner of 
the Inheritance of both Cloſſes z and unfty may not deſtroy the 
may; but that it is revived by the diſſeverance, as viceſimo primo 
Edvardi tertii fol, ſecundo. It was anſwered thereto, Thar it 
ought to have been ſo ſpectally ſhewin, which doth not appear here, 
and peradventure it will not ſerve in caſeofa way, but in caſe ofne- 
ceſſity, as a water-courſe betwirt two houſes, oꝛ peradventure In⸗ 
c{[o:ure 02 ſuch things which are of neceſſity , there he may ſo p2e- 
ſcribe, and the party ought to except them in his convepance, 
Vide undecimo Henrici ſeptimi , fol. viceſimo quinto, And all the 
Juſtices held, That Jnhabitants may alledge pꝛeſcription fog 
a wap to a Church oꝛ Market , which are of neceſſity, and in 
matter of diſcharge , as in modo decimandi, 02 to be quit of 
Toll; but not in matter of p2ofit oꝛ charge in another ſople, 
as Coke lib, 6 fol 59, in Gateways Caſe, 8 Ed. 4. 5. Foꝛ Fiſher» 
men to dzy their Nets, fo2 the publick benefit o2 fo2 eaſement, 
as 15 Ed. 4. 29. & 18 Ed. 4,3. The ſecond exception, Becauſe 
the Feme joyned with the Baron in the Action fo2 the ſtopping du⸗ 
ring the coverture, which ought not to be, Sed non allocatur; 
Becaule the wꝛong was done to the Feme, and the Baron had it in 
right of his Fewe, But foꝛ the firſt erception it was adjudged fo? 
the Ockendant. 


——— — —— 
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Hutchman verſus Porter, Ante pag, 286, & 315, 


A 7 A3 now moved again: And the Court agreed, That 
the Judgement was god; Foz it cannot be intended, 
that he was acquitted of any other matter; therefoze he was ac- 
quitted inde and it is certain enough; and the Wait in Fitzh. N. B. 
114, of Conſpiracy , is acquietatus, and he doth not ſay inde 
Gang 2 and 
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and the pꝛeſidents are both wapes; fo2 the two p2eſidvents in the 
Old Book of Entries, fol. 123. is acquietatus „ omitting inde: 
And although the other p2eſidents which are acquietatus inde, are 
the ſureſt way, that doth not pꝛove but where inde is omitted, 
it is god enough: Whereupon all the four Juſtices reſolved, 
That the Judgement was god, and affirmed it acco2dingly. 


Spencer verſus Medburneand his Wife. 


Ction for words, Mhereas the Defendants wife , baying 
communication with J. S. of the Plaintiff, and intend. 

ing to dep2ive him of his god name and fame, and dꝛaw him 
into peril of his like, ſuch a day and year ſpake of the Plaintiff 
hæc anglicana verba, Goe tell my Landlord (innuendo the Plain⸗ 
tiff) he is a Thief, And I will cauſe him (innuendo the Plaintiff )co 
be hanged, The Defendants pleaded Not guilty, and it was found 
againſt them. And now Farrer fo the Defendants moved in an ar. 
reſt of Judgment, Becauſe it is not alledged no2 averred,That the 
Plaintiff was her Landloꝛd; and that the innuendo will not help it. 
But Taylor fo2 the Plaintiff argued , Foz as much as it is layed, 
that communication was by the Dekendants wife of theÞlaintif, 
and upon that communication it is alledged, That the wife ſaid, de 
eodem querente, the ſaid wozds , Goe tell my Landlord ( innuendo 
the Plaintiff) it is a certain deſcription , that they were ſpoken of 
the Plaintiff : And when the Jury hath found them guilty, it 
pꝛoves that the woꝛds were ſpoken of the Plaintiff, who was her 
Landlo2d ; otherwiſe it could not be found to be ſpoken of 
him. And of this opinion was Juſtice Jones and my (elf, 
But Berkeley and Brampſtone chief Juſtice doubted thereof: Fo2 if 
the Declaration in it ſeit᷑ is not certain by an innuendo to be ſpoken 
of the Plaintiff, the Uerdia can never aid it. And it is not here 
ſhewn, that the Platntiff was her Landlozd ; and ſhe might have 
moꝛe Landloꝛos; and non conſtar of whom ſhe ſpake: Therefo:e 
Curia adviſare vult. And after it was adviſed , to avotd further 
queſtion , That the Plaintiff ſhould relinquiſh this Action , and 
— this fault in the ſecond, And it was ſo oꝛdered by con- 

ent. 


Price verſus Parkhurſt and others. 


Rror of a Judgement in the Common Bench. Cahereas an 
Action of Debt was bꝛought by ſix Executoꝛs named in the 
Writ ; and after thꝛe of them being ſummoned and ſevered , The 
thꝛee others bꝛing Debt upon an Obligation made to the Teſtato?. 
The Defendant pleaded Non eſt factum, and found againſt him, and 
Judgmentfo? the Platntiff.And now aſſigned fo2 Erroꝛ by Germio, 


Becauſe there is not any mention therein of thoſe which „ 
| ey 
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they being alwates Executoꝛs, ought to be named in the Judge. 
ment. And it was commanded, that they ſhould ſearch the peſt. 
dents in the Common Bench, what the courſe was there, whether 
upon (ummons and ſeverance, Judgement onely ſhall be foꝛ thoſe 
which p2olecuted ? And it was certified by the the P2othonota» 
rites , That the courſe was ſo. And the Court (abſente Bramp- 
ſton) were of opinion, That it is a god courſe, and no cauſe of 
Errozz to2 the Erecuto2s which are ſevered, peradventure ne- 
ver pꝛobed the Teſtament , and it may be never will pꝛove it o2 
Adminiſter : therefoze when they are named in the W2it, and 
will not joyn, it is realon Judgement ſhall be onely fo2 thoſe 
which pzoſecuted, without naming thoſe which are ſevered t 
Cahereupon rule was given, That Judgement ſhould be affirm- 
ed, unleſs, &c. 


Smith verſus Smith. 


Rror of a Judgement in the Common Bench. The Erro: 13. 

— aſſigned, Becauſe the Venire facias was returned by Str Ri- 
chard Saltingſton, Sheriff of Eſſex, in Craſtino Martini, nono Caroliz 
and that then in Craſtino Martini, nono Caroli, the ſaid Sir Ri- 
chard Saltingſton was not Sheriff, but one Henry Smith. The De- 
fendant in the Wait of Erro2 ſaith , That Str Richard Saltingſton 
was made Sheriff of Eſſex befo2e the return of the ſaid Mit, viz, 
decimo Novembris , nono Caroli , by the Kings Patent, dated deci- 
mo Novembris, prout patet de recordo, Upon Ns! tiel Recrd plead: 
ed at the day, he p2oduced in Court the Letters Patents, 
whereby he was made Sheriff. And ft was moved by Maynard, 
That this ought to be tried per dais, whether he were Sheriff 
at ſuch a day, and not by the Reco2d of the Patent - Foz he 
might be diſcharged befoze the day. Sed non allocatur; Foy it 
ſhall not be intended, unleſſe it were by pleading ſhewn unto 
the Court: TAherefoze the Judgement was affirmed. 


Horn verſas Barbar. 


Ebt upon an Obligation. The Oefendant demands oyer ok 13. 

the condition, which was, That if he payed the rent, reſer- 
ved upon a Leaſe of a Pill and certain Lands during the term 
of thirteen years, at the Feaſt mentioned within the Leaſe, oz 
within ten dayes , oꝛ within fix moneths, (accoꝛding to a latter 
agreement betwirt them) then the Obligation ſhould be votd, 
The Defendant pleaded the Indenture verbatim, which was of 
the Lcaſe of a Mill and certain Lands mentioned therein, reſer- 
ving the rent of 40 l. per annum, at the four uſual feaſts, o2 with: 
in ten dayes after: And he pleaded, That he hathperfozmed all 


the covenants, payments, and agreements conteined in the Jn- 
denture, 


Tl 
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denture, ſecundam formam & effectum Indenturæ et conditionis præ- 
dict. And upon this plea, the Plaintiff demurred: And Keeling 
fo2 the Plaintiff ſhewed fo2 cauſe ; fo2 that the Condition is in the 
disjunctive , viz. at the four feaſts, or within ten dayes after every 
feaſt , or within fix moneths (actoꝛding to the agreement) and 
therefoze he cannot plead payment generally, foꝛ he hath elenion 
to pay it, at which of thoſe dayes he will. I was of opinion, 
That the Oefendant might plead payment generally. But Jones 
and Berkeley againft it, Becauſe the Obligation refers to one 
of the thzee times, viz. the four feaſts, or within ten dayes after 
every of them, or within {ix moneths, where he hath election upon 
which of thoſe dayes he will pay: And he pleading , That he hath 
perfozmed the covenants, payments , and agreements, it fs 
no Plea to this conditton; Wherefo2e they gave Rule ( abſen- 
te Brampſton) That Judgement ſhould be given fo? the Plain- 
tiff, unieſs, c&c. Vid. 21 Ed. 4, 12. & 44, Keyleway 95. 38H, 6. 
26, Cok. lib, 8. 33. Cok, Lit. 303. 5 H. 7. 9. 22 Ed. 4. 44. And 
afterwards Judgement was entred acco2dingly, 


Sydowne verſus Holme. 


Rohibition. Surmiſing , That the Pꝛioz of Briſtoll was ſei. 
Fed in fe of ſuch Land parcell ot his Pꝛioꝛy, and that he and all 
his Pꝛedeceſſoꝛs, time whereof, ac. untill the difſolutton, held the 
ſatd Lands, being parcell of the demeaſns of the ſatd ]2io2p, diſ- 
charged æ acquitted from the payment ofTythes, fo2 his Fermois 
and Tenants fo? life oꝛ years of the ſaid Lands, «c. And that the 
ſaid Pꝛioꝛy was diſſolved by theStatute of27 H.8.and that the ſatd 
King was ſeiſed in fee of the ſaid Lands,#c.and ſhews the Statute 
of 32 Hen. 8. (that none ſhall be ſued foꝛ Tythes, who were diſchar- 
ged by the Laws and Statutes of the Realm) and the Statute 
of 2 Ed, 6, And that King Henry the eight dyed ſeiz ed of the ſaid 
Lands, and ſo conveyes it by mean conveyance to Edward Bartell, 
and to the Plaintiff, as his Tenant fo2 years : And that the Par-. 
ſon of Briſtoll ſued him foꝛ Tythes, and upon that Pꝛohibition the 
Dekendant demurred in Law. And after arguments at the barr, 
it was argued at the Bench, The firſt queſtion was upon this dil. 
charge, being ſhewn to be, time whereof, cc. in a Spiritual per- 
ſon, viz, the Pꝛioꝛ, Whether this puviledge thereof be determined 
by the diſſolution of the Pꝛioꝛy, oꝛ ſtill remains, and map be in the 
King and his Patentee, without the ayd of the Statute of 27, & 
31 H. 8. And I argued, That in regard it was diſcharged, time 
whereof, #c. in a Spiritual perſon (viz. the Pꝛioꝛ and Convent) 
who were capable to have oꝛ to be diſcharged of Tythes, it being a 
pꝛiviledge veſted in them, befo2ze the Councell of Laterane, ( which 
was hefoze any parochtal right) it may by intendment be by — 
poſitiot! 
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poſition reall , then it ſhall goe with the Land, as 8 Ed. 4, 11. & 
N. B. 41, That any Lay-perſon may have a compoſition, and there- 
upon may have a P?2ohtbition, much moze a Spiritual perſon map 
have it, by this means, c. and it ſhall goe with the Land, Vid, 7 
Ed, 3. 3. 10 H. 7. 18. Chat a Spiritual perſon may make ſuch a 
pꝛeſcription; and then being a pꝛeſcription, fired in a ſpiritual 
perſon. By the diſſolution, it comes to the King being perſona 
mixta, and from him to his Patente , as Cok. lib, 2, fol, 44, the 
Biſhop of Wincheſter's Caſe, and Cok, 11, fol. 12, Priddle and 
Nappers Caſe, But Brampſtoue, Jones, and Berkeley, argued 
to the contrary, yet they agreed, That it ſhall be intended, that 
ſuch diſcharge was by Compoſition reall , and ſhall goe with 
the Land, as the Cale put of a common perſon , which is, that 
a Lay-perſon ſhall have advantage of a reall compoſition , if he 
can ſhew it. But becauſe a Spiritual perſon map have divers 
cauſes of p2iviledges, by grant, as well as by compoſitfon, 
and that in divers manners, it ſhall be intended the moſt gene- 
ral courſe , which is a perſonal diſcharge , which determines 
with their Cozpozation, as fn 3 Edw. 3. 11. And in favour of the 
Church, it ſhall be intended, that it was rather by grant of p2f- 
blledge, than by any real compoſitton, and that the tythes are due 
to the Parſon, and ſhall not be taken from him, unleſs that the dil 
charge continue, which is not here ſhewn. The ſecond main que- 
ſtion was, Admitting that this diſcharge is by pziviledge granted 
to the Pꝛioꝛy, which being one of the inferio2 Abbeys, came to the 
King by the Statute of 27 H. 8. being out of the value of 200 l. per 
annum, AU hether this pꝛiviledge be not meerly determined, Oꝛ whe- 
ther it is not revived by the Statute of 27 H. 8. & 31 H. 8? And in 
this point I argued, that it is ayded by the Statute of 27 H. 8. 
becauſe that gives the poſſeſſion of the Abbeys to the King, in as 
ample and large manner as the Abbot had them, at the time of the 
diſſolution , and it was diſcharged at the time of the diſſolution. 
And if tt be not ayded by the Statute of 27 H. 8. yet it is to be 
ayded by the Statute of 31 H. 8, by the general clauſe , which is, 
That the King and his Patentees of any Monaſteries, #c, ſhall 
have and enjoy the ſame, diſcharged of the payment of Tythes, æc. 
as the late Abbot, æc. had, held, and enjoyed, cc. And whereas 
it hath been objected, That this Statute extends only ta Abbeys, 
tdhich came to the King after the fourth of February 27 H. 8. But 
this Abbey came to the King the fourth of February 27 H. 8. and ſo 
excluded out ofthis Statute. I anſwered thereto, That this Sta- 
tute extends toAbbeys ſurrendꝛed, relinquiſhed, renounced,02 given 
up to the King after the fourth of February 27 H. 8. And that is in- 
tended to extend to all Abbeys, which are given by the Statute of 
27 H. 8. fo2 although it hath not relation to the fourth of February 
27 H. 8. yet that is but a foꝛrein ſurmiſe, by ſuch relations to pꝛe ju 
dice the King, as it is Cok. lib. 3. fol. Relations are but ficions, 
which ſhall not pꝛejudice the King by ſuch conſtructions: and ia rei 
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veritate all the ſaid Abbeys were ſurrendꝛed, oz relinquiſhed alter 
the fourth of February 27 H 8. oz during that at liament: And the 
erpoſition hath alwayes been, That this clauſe extend as well to 
Abbeys which came after the Statute of 27 H. S. as to the ſuperioꝛ 
Abbeys, and never any queſtion made fn theie times, oꝛ in ſirty pers 
after the making of the ald Statute. And therefoze the cales in 7 
Eliz, rot. 245. betwirt and Hayant in this Court, ang 
Paſch, 27 Eliz, rot,z28.betwirt Cogall and Fairfax in this Caurt, and 
Paſch. 37 Eliz, betwtrt Smith and Patenſon were cited, where Pꝛo- 
hibitions were granted upon ſurmiſe, that the Lands came tothe 
King by the Statute of 27 H. 8. and that in 40 Eliz, ror, 679, he. 
twirt Berley and Walter a Pꝛohibition upon the ſurmile, fo2 this 
Land was granted; where it being in quefiton , Thether where 
continual uſage had ben, that as well fo2 tnferto2 Abbeys given 
to the King, by the Statute of 27 H. S. as to Abbeys which came 
after, and held their Lands diſcharged, ſuch Pꝛohtbitions ſhould 
be granted? U held it to be an equal miſchief, as well fo2 the one, 
as fo2 the other, and that the Statute extends equal remedy, 
And ſo the expoſition hath been alwayes taken by the pzaciſe, But 
Brampſton chtef Juſtice, Jones and Berkeley argued to the contrary, 
That the Statute of 27 H. 8, doth not pꝛeſer ve oꝛ revive this p2tyt- 
ledge, becauſe there be not any woꝛds, that it ſhall be diſcharged as 
the Abbot held it, but that the King ſhall Have it, in as ample man. 
ner and koꝛm as the Abbots held it. And general wozds will never 
pꝛeſerve the pꝛiviledge, and immunities which were determined, 
unleſſe by ſpecial Statute thep be revived : And the Statute of 
31 H. 8. doth not ertendunto them; fo? all the ſcope of the ſain 
Statute, is only to extend to Abbeys which came to the King after 
the fourth of February 27 H. 8. And all Abbeps which came to the 
King by the Statute of 27 H. 8. came unto him after the fourth of 
February 27 H. 8. And to thoſe the Statute of 31 H. 8, doth not 
intend to ertendz Foz in every Bꝛanch are mentioned onely the 
Abbeys, etc. which came to the King after 27 H. 8. And although 
this clauſe to be diſcharged of Tythes, in the body of the ſaid clauſe, 
is any Monaſteries, ec. pet it is after the ſaidlate Abbots, cc. and 
Abbots be not mentioned befoze in that clauſe ; and therefozc it 
ought to be expounded and coupled with the clauſes befoze, which 
mentions and intends only what came to the Ring after the fourth 
of February 27 H. 8. and doth not extend to Abbeys, which came 
to the King the fourth of February 27 H. 8, And Jones ſaid, Il. 
though tt is no Statute untill the end of the Seſſions when the 
King aſſents, yet when there hath been a Seſſion, it ſhall have ſuch 
relation to the firſt day ofthe Seſſtons, that they veſt acually in the 
King the ſaid fourth day of February 27 H. 8, That the King ſhall 
have the rents incurred after the firſt day, and befo2e the laſt day: 
And if thep be paid in the interim to the Abbot , they ſhall be patd 
again to the King. And Jones and Brampſton telyed upon 2 


Judgement 18 Jac. in the Common Bench betwirt 9 
right, 
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Wright, where it was held upon ſolemn argument, by Hubbert, 
Winch, and Hutton, Juſtices , That the Statute of 31 H. 8, doth 
not extend to Abbeys which came to the ing, by the Statute of 
27 H. 8. And that in this Court in the caſe of Whitton and We- 
ſton, fo2 the poſſefſions of the Abbey of Saint Johns of Jeruſalem, 
4 Caroli, where the queſtion being, TUhether the ſaid Abbey came to 
the King by the ſpectal Ac of 32 H. 8. All the four Juſtices agræd, 
That the caſe of Gerrard and Wright was god Lam, That the 
Abbeys which came to the King, by the Statute of 27 H. 8. were 
not within the pztviledge of 31 H. 8. no2 to have the benefit of 
that Statute. And Berkeley Juſtite inſiſted much, That this p2t- 
viledge to be diſcharged of Tythes, being a mere perſonal pꝛivi⸗ 
ledge, was determined by the diſſolution of the Abbeys, and tyed 
onely to their bodies and perſons, noz can be revived without 
eſpecial wozds, which are not in rhe Statute of 27 H. 8. And 
that although the Statute of 31 H. 8. extend to the ſaid abbeys 
ſuppꝛeſſed by the Statute of 27 H. 8. yet there is a ſaving in the 
ſaid Stature of 31 H. 8. cf all rights and intereſts beſides, to 
the Donozs, Abbots, #c. Wherefoze fo2 the reaſons befaze, but 
pꝛincipally fo2 that the Abbey diſſolved appeared to be ſuppꝛeſſed 
by the Statute of 27 H. 8. By the opinion of the ſato thꝛe Juſti⸗ 
ces, it was adjudged fo2 the Defendantz And that conſultatt- 
on ſhould be awarded. 


Smith verſus Smith, Mich, 10 Car, rot. 142. 


Rror of a Judgement in Formedon in Remainder in the Com- 
mon Bench; Mhere the Judgement being fo2 the deman- 
dant , and the Judgement in this Court affirmed z Whitfeild 
Ser jeant moved to have coſts aſſeſſed to the Defendant in the 
Wait of Erro2, becauſe that this Wyit was bzoitght befo2e ere- 
cution , and thereby the execution delayed accoꝛding to the Sta- 
tnte of 3 H. 7, But it was reſolved, That fo2 as muchas there 
were no coſts no2 dammages recovered no2 allowed in the fieft 
action; ſo that no execution fs delayed , but onely fo2 the Land, 
that in this caſe no coſts are allowable by that Statute 3 Where- 
upon it was ruled acco2dingly. 


William Byrte verſas Manning. 


Ebt upon an Obligation, conditioned fo2 perkoꝛmance of Co: 
venants. The Defendant demands cher of the Condition, 

and pleads perfoꝛmance. The Covenants were, That Thomas 
Byrte, fonne of Will. Byrte, ſhould eſpauſe Anne daughter of the ſatp 
Manning: And in conuderation of this marriage, Manning tove 
nanted ta pay 300 l. And William Byrte co venanted to aſſure ſuch 
Þbh Lands 
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Lands to the ſaid Thomas and Anne, fo2 her Joynture. And there 
were other Covenants fo2 the value thereof and quiet enjoyment, 
And among others, Manning covenants, That he will pꝛocure the 
ſaid Thomas Byrte to be pꝛeſented, admitted, inſtituted, and inducey 
into ſuch a Benefice upon the next avotdance of the ſaid Church, 
And the bꝛeach aſſigned was, fo2 not perkoꝛmance of the ſaid Cove. 
nant ot᷑ pꝛocuting him to be admitted, inſtituted, cc. And upon this 
bzeach aſſigned, the Dekendant demurred, Becauſe this Covenant 
is againſt Law, being a ſpmontacal agreement; And a Bond fo? 
perfozmance thereot᷑ is not god. But all the Court held, That if it 
had appeared to have been, that in conſideration of the marriage 
of his ſonne, #c. he would pꝛocure him to be pꝛeſented, admitted, 
inſtituted and induced into ſuch a Church, That had been a ſymo- 
naicall Contrac, and had avoided the Obligation. But here this 
Covenant fs not in conſideration of the ſaidfozmer Covenants, 
no2 depending upon them, But it is a mere diſtin Covenant by 
it ſelf, and independant upon the kozmer: And without ſpeciall 
averment oz ſhewing, That it was a ſpmonaical Contra , it 
ſhall not be ſa intended. But it may be a Covenant upon god 
conſideration; Mherekoꝛze it was adjudged fo2 the Plaintiff. 


Tyffyns verſw ,...... 


Rror of a Judgement in the Common Bench. The Erro? al- 
ſigned was, becauſe the Action was bzought againſt two, and 
iſſue joyned by two Defendants; And after Jfſue joyned,one of the 
Defendants died, notwithſtanding there was a Venire facias a- 
warded to trye the iſſue betwirt the Plaintiff and the ſatd two De⸗ 
fendants: And the Venire facias and Habeas Corpora, and the J.. 
ſue found, mentions, That it was betwirt the Plaintiff and 
two Defendants. And although it be ſurmiſed, that he died befo2e 
Judgement, ſo no Judgement is to be given agatnſt him, yet he 
ought to have ſurmiſed it befoze the Iſſue tryedz and therefoze Hen- 
den Serjeant,very much urged it to be an Erroꝛ. But it was reſol- 
ved by all the Court, That ſuch ſurmiſe needs not to be in judicial 
pꝛoceſs to alter it: And therefoze although a Veaire facias iſſued 
againſt a dead perſon, yet one of the Defendants being alive, is 
ſufficient, and no cauſe of Erroz, Vid, 3 H. 7. and 4 Hen, 7. 7. 
fo2 this point: Whereupon the Judgement was affirmed. 


Digbie verſus White, 


[| Ebt upon an Obligation of 201, dated 24, Junii 9 Caroli, 
Che Defendant pleaded, That the Plaintiff 22 Februaru 
decimo Caroli, releaſed unto him all Actions and Demands which 


be had, &c, The Plaintiff demands oye/ of the releaſe, _ - as 
E⸗ 
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a Releaſe of all Actions unto the 14. of January, befoze the date 
of the Releaſe. So it is not a Releaſe of all actions, untill the day 
ofthe Releaſe, And fo2 this miſpꝛiũon, the Plea.was adjudged ill, 
and the Plaintiff had Judgement. 1 


Stone ver ſas Newman in the Excheq. Chamb. Paſch. 7 Car, rot. 115. 


— ſur Demurrer in Banco Regis. The Caſe mas ſuch, 
IN Sir Thomas Wyat was Tenant in tayle to him and his 
heirs males of his body, ofthe gift of King Henry the eighth, Re. 
verſion to the King in fee; And he being ſo ſeized, infeoffed thereof 
George Moulton and his heirs, triceſimo quinto Henrici octavi, ta 
the uſe of him and his heirs : Þe had iſſue George Wyat, who had 
iſue Sir Francis Wyat, in whoſe right the Defendant diſtrained 
fo2 damage felant , and made conuſance. The Plaintiff ſhews, 
That the ſaid Sir Thomas Wyat, who made this feoffment in pri- 
mo Mariæ, was attainted oftreaſon and executed: And this at- 
tainder was the ſame year confirmed by ſpecial Aa of Parlia- 
ment: And by (peciall wozds , That he ſhould loſe and fozkeit 
all his Lands and Tenements; And that they ſhould be veſted 
in the Queen and her Succeſſozs without Office. Upon all 
this matter diſcloſed in pleading , the queſtion was, Ahe 
ther after this feoffment Sir Thomas Wyat had any eſtate oz 
right remaining in him, which is not fo2feited and given to the 
Queen by this attainder and Act of Parliament? Foz if it be foz- 
feited, the Plaintiff who claims under the Queens Patent, is in, 
and hath good title, and Judgemeut ought to be given koꝛ him: But 
otherwiſe , Judgement ought to be given fo2 the Defendant, who 
claims under Sir Francis Wyar, the Jſſue in tatle. And after divers 
arguments in the Kings Bench at the Barre, although there was 
not any variety cf opinions of the Juſtices of the Kings Bench dil: 
covered, yet becauſe it was a Caſe ſo long controverted, and the 
ſame Caſe in ſubſtance which was repoꝛted by Y2, Plowden in 
Walſinghams Caſe adjudged in the Exchequer z and afterwardin 
the Common Bench tothe contrary in Auſtins Caſe , The Court 
adjourned it into the Erchequer Chamber to be argued befo2e the 
Juſtices æ Barons of the Erchequer.And after divers arguments 
at the Barr, it was argued ſolemnly in the Exchequer Chamber by 
all the Juſtices and Barons of the Exchequer , beſides Richardſon 
chtef Juſtice, who died whileſt the argument was depending, and 
Brampſton made chief Juſtice, And it was argued by Ric, Welton 
puiſny Baron of the Exchequer, and by Sir Francis Crawley puiſny 
Juſtice of the Common Bench the firſt day,fo2 the plaintif. And up- 
on the ſecond day by Sir Rob. Berkeley puiſny Juſtice ofthe Rings 
Bench, and Str George Vernon Juſtice of the Common Bench, foꝛ 
the Plaintif; and afterwards upon a third day by Sir Tho, Trevor 
Baron of the Erchequ:r,fo2 the Plaintif;and by my ſel fo2 the Dekt. 
And after,upon a fourth wits" Ty Hutton Juſtices,f0? n 
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And after upon another dap; by Baron Denham fo: the plainttff, 
and at another day, by Sir Humphrey Davenport fo2 the Plaintiff, 
and alter upon another day in this Term, by Str John Fynch chief 
Juſtice ofthe Common Bench foz the Defendant(butT being ſick at 
the time of his argument, did not hear it:) And Brampſton chief Ju- 
ſtice did not argue, decaue he was made chtet Futte akter the Ar. 
gument begun; And the chtef Baron and other the Juſtices and 
Barons, which argued onthe {9taintiffs part, mach inſiſted upon 
the Argument and reaſons given by Sanders in Walſinghams Caſe, 
Plowd. Commentarie. Firſt, Becauſe it being a feoffment by Te. 
nant in tatle of the gift of theRing(the Reverſion remaining in the 
Ring at the time of the feoffment)there is no diſcontinuance of the 
Eſtate taile z T02 it cannot diſcontinue the Reverſſon in the King: 
and therefoze the Eſtate taille remained in him at the time ok the at. 
tainder; and the fozfeiture thereof veſted in the Ring by theStatute 
of 26 H. 8, (Note, They all agreed, That if Tenant in taile of a 
common perſon makes a feoffment , where no Reverſſon ts to the 
King, it is a diſcontinuance; and tt he be attainted of Treaſon, 
there is no fozfeiture to the Ming, as Co. lib. 3. Marqueſſe 
of Wincheſters Cale is. Secondly, That if the Eſtate taile be 
not in him to be fozfeited,yet the right ofthe intafle remains, which 
ts forfeited and given to the King by the Statute of 33 H. 8. oꝛ by 
the pzfvate Act made in primo Mariæ, which gives all Eſtates and 
Rights, ec. And although that a feoffment gives all Eſtates, In- 
tereſts, and Rights, in where Tenant in fee makes a feofment, 
yet it is not ſo in caſe ofa feoffment made by tenant in tail, becauſe 
the Eſtate tayle is an Incident inſeparable to his perſon and bid, 
and cannot be transferr'd to any other: Which is the reaſon,That 
one cannot plead a Que Eſtate ofa Tenant in taile. The third rea. 
ſon, Becauſe the pzivity of Eſtate remains betwixt the Donoz 
and him, and cannot be transferred over; and nuch moze ſtron. 
ger, where the Reverſſon is tothe King , the pꝛivity remains in 
him, fo2 the benefit of the King: Which is the reaſon , That the 
Donoꝛ may avowupon him fo2 his rent, and ſhall not be compell'd 
to alter his Avowyy, as 48 Ed. 3. 8. Ed. 4. 34. 4 Hen. 4. 32. And 
that if his heir within age recovers in a Formedon, he ſhall be in 
ward: And in caſe of the Ring, where Tenant in tayle, remainder 
in the King, makes a feoffment, yet his heir within age ſhalf be in 
ward to the Ring befoze entry oz recovery, as Fitzh. Nat. brev. by 
reaſon of the pꝛibity betwirt the Ring and his Tenant in tayle, 
which cannot be altered. The fourth reaſon, which they much in. 
fiffed upon, was, That the right alwates remained in him, and is 
forfeſtable by the Statutes of 33 H. 8. and primo Mariz : Fo? the 
Wit of Formedon in the deſcender fappoſeth quod deſcendit jus; 
and the Declaration mentions as much, which alwapes ought to 
comprehend truth; which pzoves, That the Law accounts the 
right tobe in him, and from the father deſcended to his ſonne; and 
then, being in him, it is to keit able by his attainder of Treaſo 8 
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fifth reaſon, That it is fo2 the greater benefit of the Crown, to et- 
pound it moſt ſtt ongly againſt Traytozs and theit Jfſites, fo} the 
Kings p2ofit and diſcouragement of Trapto2s,thatthey ſhould not 
hope their Jfſue ſhould inherite : And they much relyed upon the 
Judgement in pztnt in Plowd, Comm. in Walfinghams Cafe, And 
they ſatd, Although it were queſttoned by a Mut of Erroz, vet it 
was affirmed,and the Land cnjoyed alwapes after the Judgement, 
And upon the Caſe of the Lo2d Sheffeild, 21 Jacobi, whith 
was adjudged upon a Ait of Erro2, bꝛought in the Exchequer 
Chamber, where the judgement was, That the Land of Tenant 
in tayle, after a feoffment was fozfefted to the King. But aguinſt 
that it was argued , by Juſtice Hutton, Juſtice Jones, and my ſelf, 
and by the Lo2d Finch (as Theard concurring with our reaſons ) 
That the Judgement ought to be given fo: the Defendant. Firſt, 
That although the reverſton is in the King, and there is no diſron. 
tinuance, pet all is diveſted out of the feoffo2, as ſtrungly as it 
there had been a diſcontinuance: And ff it had been a feoffment 
Tenant in taple, the reverſion to a common perſon,Aftet ſuch keotk⸗ 
ment and diſcontinuance, nothing remained, and nothing can be fo2- 
feited, as it is agreed, in Coke lib. 3. fol. a. the Barqueſs of Winche- 
ſters caſe,+ there fol. o. Doubtyes caſe, that right ot entty is only fo2- 
keited, and not right ok action: and although it hath been much init. 
ed on by the other ũ de, That when there is no diſcontinuance, no E. 
ſtate paſſeth, but fo2 the lite ot Tenant in tatle to that the reverſion 
of the Eſtate and the right remain in him; and urged it out of the 
woꝛds of Littleton, That no eſtate paſſeth but fo2 the life of Tenant 
in taille. Pet it was thereta anlwered, That clearly an Eſtate in fee 
paſſeth to the feoffee, deſcendablefrom him to his iſſue, and where- 
of the wife of the feoffee hall have Dower, and the kroffee ſhall have 
after a recovery by default a Wit of Right, and a Quod ei deforciat, 
And the intent of Littleton is, That the feoffee o2 grantee of the re- 
verſion hath no moze right to the Eſtate, than fo2 the life of Tenant 
in taple. But the ker in the in: erim paſſeth to the feoffee , as in 
caſe of exchange, 9 Ed. 4. 22.8 H. s. 23. and in the caſe of the grant 
of a reverſlon, 24 Ed, 3. 28. 13 H. 7, 10. 21 H,7,4t, and Co, lib, ro. 
fol. 96. Seymors caſe, and Cok. lib, 3. fol. 84. and in the caſe of Fines, 
and 22 Ric, 2. Diſcontinuance 50. and Plow. 557, And if Tenant fo? 
life, reverſton to the King, makes afeoffment, it cannot touch the 
reverſion in the King, noꝛ a fee deſcendable paſſeth, But where Te. 
nant in tayle,reverſion to the King, makes a feoffment,there a baſe 
fee ſhall paſſz, determinable by the entry of the iſſue in tayle. But 
out of an Eſtate fo2 life, where the reverſion is not touched, no fee 
ſhall paſſe but onely an Eſtate which paſſeth as an Occupancy, as 
the difference ts, Cok. Litt, 339, Tenant in tayle, reverſlon to the 
King is diſſeized, and a diſcent caſt, Jt is good, and ſhall binde toe 
iſſue. But Tenant fo2 lite, the reverſion to the King, is diſſetzed, No 
diſcent can be caſt hecaute a fee cannot be ertraced out of an Eſtate 
fo? life, And 18 Ed, 3. 12, where Tenant in tayle, reverſion tothe 
Dhh 3 King, 


— ts 
— — « — — 


439 


Termino Michaelis, anno undecimo 


King, makes a Leale fon life.Jhe gains a new reverſion, and it ſhall 
deſcend to his iſſue. And Jones cited a caſe Paſch. 39 Eliz, betwirt 
Stratford and Dove, That a diſcent upon Tenant in taple, 
reverſion to the Queen, hall barr the entry of the Tenant in taple, 
and his iſſue. Secondly, Althaughit was ſato, That the p:tvity 
of Eſtate cannot be dzawn out of him; They anſwered, True it is, 
none can be Tenant in tayle, but the Done and his iſſue, and that 
Avow2y ſhall be made upon him, and his heir ſhall be in Warve, 
So where Tenant inDower,02 bythe courteſie, alien their Titates, 
no eſtate remains fn them; yet fo2 the pꝛivity which was once in 
them, an Action of Taſte lies againſt them, as Fitzh. N. B. 55, is, 
And quoad the Avoiyy , that map be; fo2 otherwiſe the Oono? 
ſhould confefſe his Reverſion to be out of him, and thereby ſhould 
deſtroy his Avow:y , as Co, Lit, 269, is. And fo2 the wardſhip, 
though the pꝛivity betwirt the King and the Tenant in tayle is de. 
ſtroyed, the iſlue in tayle cannot contradict it. Ind to the objection, 
That the Reverſion being in the King, is not touched, x of neceſſity 
the particular Eſtate muſt remain, fo2 the upholding of the Rever. 
ſion; and that there cannot be a Reverſion,but in regard of a parti. 
cular Eſtate remaining:Jt was thereto anlwered, That a common 
recovery,befoze the Statute of 34 H. 8. had barred an Eſtate taile, 
where the Reverſion in the King was not touched: And the Reco- 
vero? ſhould have a Fee during the time, that the Tenant in tavle 
had iſſue, as 28 H. 8. Dy. 31. & 15 Ed. 4. 9. Loꝛd of a Uillatre 
tenant in tatle enters, that ſhall not touch the Keverſion, and Col. 
lib, 2. fol. 15. in Wiſemans caſe, Mhere Tenant in taile of the gift 
of a common perſon , remainder to the King at this day, ſuffers 
common Recovery: Jt ſhall barr the Eſtate tayle , but not the rc. 
mainder; and Plowd, Comm, fol. 557. Tenant in tayle of a com- 
mon perſon is attainted oftreaſon,the King ſhall have a fee, yet the 
Fee of the Donoz is not touched. Thirdly, They all argued, that 
againſt his feoffment no right remained in him, nec jus in re, nec jus 
ad rem: Fo2 the Feoffment gave away all his right, intereſt, and 
poſſibilities, as 9 H. 7. 1. 39 H. 6. 43. 12 Ed. 4. 32. 1 Ed. 4. $1, 19 
H. 7. & Plow, 374. Tenant in tayle makes a Feoffment, there rc- 
mains no right in him, And ik akter ward a fine be levied by the Co- 
nuſee, the iſſue in tayle is the firſt who hath right to impeach it. To 
the fourth, That the T2it and Declaration in a Formedon, da ſi;p- 
poſe quod jus deſcendit, Jt was anſwered , That it was but fozm 
and not in rei veritate; and he doth not ſay ſimpliciter deſcendit jus, 
But deſcendit per formam Doni ; and it is not p2overly ſaid, deſcen- 
dit jus, but devenit jus, as Plowd, 374. by Southcote, Weſton and 
Dyer, And it is but fozm , As in Maſte, ſuppoſing that he held ad 
terminum annorum where he held but fo2 halt a pear, And 40 Ed. 3. 
5. & 38 H. 6. 3. in conſimuli caſu, ſuppoſing that he aliened in Fee, 
it is good, though he allened but fo2 life. So in the caſe of Holland 
and Lee, where a fine was lebyed, and by it the Eſtate Toyle 
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be reſpected; and it is not to be pꝛeſumed, that they would commit 
treaſon , 02 had an intent thereto; Foꝛ ſuch fozeign intendments, 
are not to be pꝛeſumed, as 30 H. 6, Grant 4x, G2ant of Land after 
it ſhall Eſcheat, is void, becauſe it is not intendable. Ind as tothe 
caſes pꝛetended to be adjudged, Jt was anſwered, That Walſing- 
hams caſe was impeached by a Watt of Erroꝛ, and was affirmed 
fo2 default in the pleading; and being demanded, It it were fo2 mat- 
ter of Law ? it was not anſwered: And if it had been fo2 the matter 
in Law, they would have been ready fo2 the Queens advantage to 
have had it ſo publiſhed. Alſo within two years after (viz. in 18 Eliz. 
in the Common Bench in Moultons caſe ) it was argued openly by 
all the four Juſtices , who bp intendment had notice of the fo2zmer 
Judgement, and they all argued, That the Eſtate Tayle was not 
fozfeited, by reaſon of this Feoffment which ſaved it , and this 
Judgement was never impeached by a Wit of Erro?, yet it is very 
likely, ik the Juſtices of the Kings Bench had concurred with the 
Barons , to2 the matter in Law, The ſatd laſt Judgement would 
have been impeached by a TU2it of Erroz, Ind as to the Judge- 
ment in Sheffeilds caſe , Jt was alledged to be very well known 
that ſome of the Judges, who died befo2e their opinions delivered, 
were againtt the (aid Judgement, as appeared by their arguments, 
and that the Judgement in that Caſe , was obtained by one voice 
onely; And although that Judgement ſhould be allowed to be 
good, pet it much differs from this caſe : Fo2 here the Tenant in 
tayle hath neither Freehold Poſſeſdon, noꝛ Right. But after this 
Term, becauſe the greater opinton was fo? the plaintiſt, it was pꝛay- 
ed in the Kings Bench, to have Judgement fo? the Plaintiff. But 
there it was moved in ſtay of Judgement, That the bare to the 
Avow2y was not god; Firſt, Becauſe it dothnot ſhew, That after 
the Attainder of Sir Tho, Wyat, there was any (ciſin fo2 the 
Queen: And Sir Francis Wyat had god title untill ſeiſin. Second- 
ly, Becauſe it is pleaded , that the Endiament and proceedings 
were bekoze the Commiſſioners, ſub magno Sigillo. And fo2 theſe 
cauſes the Court would adviſc. Reſidium poſtea 460. 
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Termino Hillarii, anno undecimo Caroli Regis, 
in Banco Regis. 


: Emorandum, That in this vacation, after Mich. Term, Sir 
; M Francis Aſhley (the Kings Serjeant) who died the day before 
the end of the Term, in Serjeants Inne, Robert Maſon of Lincolns 

Inne Eſquire (Recorder of London) who died in Lzncolns Inne 21 De- 
cember; And Sir Walter Pie of the Middle Temple Knight ( Atturney of 

the Court of Wards) whodied 25 of December , were carried down and 
buried in their ſeveral Countries, accompanied with two Heraulds in 
their Coats of Armes, with divers Coaches of Nobles and others, 

who accompanied their Bodies, untill beyond Charing-Croſſe. And 
Henry Calthorp of the Middle Temple London , was made Recorder of 
London, and ſo continued three weeks, and afterwards he was Knighted 

and removed, and made Atturney of the Court ot Wards, the firſt day 

of this Terms And Thomas Gardener of the Inner Temple Eſquire, was 
elected Recorder of London. 


Spooner verſus Day and Maſon, Mich. 6 Car, rot. 183. 


2, bee of a Judgement in the Common Bench, in an Action 
upon the Caſe, TUhereas Robert Futter was ſetzedin Fee of 

the Mano; of Thompſon, and he and his anceſto2s , &c. time 
whereof, &c. had a fold⸗courſe fo2 his and their Sheep not ercced- 
ing zoo in 70 acres, of Land in Thompſon, every ycar froin 14 dayes 
after the Comn was carried away, to continue untill our Lady, 
within the Lands not ſotdn again: And ſhews that he let by Oeed 
to the JIl{aintiff 75 acres , parcell of the Banoz, with the Foul: 
courſe, foꝛ five years, and that the Defendants incloſed, and thereby 
had diſturbed him ol his Fold⸗courſe. One of the Dekendants plead- 
ed Not guilty, The other pleaded in Barre, That there is a cuſtome 
within the laid Aill, that any one may incloſe any part of his Lands 
lying inthe Common fields, and therefo2e he incloſed this Land, 
lying in the Common field, And it was hereupon demurred: Ana 
without any difficulty, adjudged that the Barre was not god, Be- 
cauſe he doth not traverſe the pꝛeſcription in the Declaration: 
And he cannot plead a preſcription againſt a preſcription, But he ought 
to anſwer the pꝛeſcription alledged in the Count: And in the Com- 
mon Bench an exception was taken to the Declaration, that it was 
not god, Becauſe a Fold⸗courſe being appurtenant to a Pana, 
cannot be divided and annert to parcell thereof: And therefoꝛe that 
the Plaintiff had not any title. But the erception was there 
overruled andadjudged fo? the Plaintiff: And this point m_ nom 
aſſigned 
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aſſigned here fo2 Erroz; and after divers arguments, the Court 
this Termadjudged it to be good enough: Foz being but in nature 
of a Common certain, it may be well divided oꝛ annext to parcet of 
the Panoz; and there cannot be any pzejudice.tothe Ter-tenantsz 
fo2 they ſhall not be charged with moze than they were befoze; 
CUheretozethe Judgement was affirmed, Vide 5 H. 7.7. 1 H. 9.24. 
x Ed, 3. 1. 27 H. 8. 10. 11 H. 6, 22, 


Richard Hayes verſus Robert Hayes, Hill, 10 Car, ror, 1045: 


Ebr, Upon an Obtigation of 1000 l. conditfoned fo2 the per. 
fozmance of the Arbitriment of Henry Clerk and Robert 
Sharp, of the Bivdle-Temple Eſquires', ofall controverſies and 
demands, betwirt the ſaid Richard and Robert. The Defendant 
pleaded quod nullum fecerunt arbitrium: The Plaintiff ſhewes, 
That Robert Hayes, Father of the Jo laintiff and'Defendant, was 
ſetzed in fee of divers Lunds in Keno, and had Iſſue the Plaintiff 
and Defendant, and William; and de viſed divers Lands to the ſald 
Robert and William; and that there were controverſies betwirt the 
laintiff and the ſaid Robert and William concerning the ald 
and, foꝛ which the P taintiff entred into bond unto the ſaid Robert 
and William; to perfozm the award of the (aid Arbitratozs z: And 
that Robert at that time entred into one Bond by himſelf, And 
William, at the ſame time into another Bond, to perfozm the ſaid 
Award; And ſhewes their Arvitriment, That Richard ſhouſd res 
leaſe to the ſaid Robert and William, &c. and that Robert and Wil- 
liam ſhould pay to the ſaid Richard 300 l. at ſuch a time and 
place; And fo2 non papment of the ſatd 300 1. the breach was af- 
ſigned : whercupon the Defendant demurred. And Farrer ar- 
gued fo the Defendant, That this Arbitriment is vold; Foz 
the Defendanrs Bond is foꝛ a reference of all Controverſies be- 
twirt Richard and Robert, and William 1s nat mentioned in the 
Bond: Ind the Award is betwirt Richard, Robert, and William; 
and that William and Robert ſhould pay ſuch a ſum; and the bzeach 
is alledged therein; Ind fo2 any thing that appears in the Bond 
and Condition, VVilliam is a Stranger to the ſubmiſſion, unleſs 
by this collaterall ſarmife - which ſurmiſe is not allowable : Alſo 
this ſurmiſe is quaſi a departure from the Declaration: But after 
divers arguments at the Barre, the Court reſolved , fo as much 
as this is not a bare ſurmiſe , but grounded upon a Deed , which 
is of as high a nature as the other, and made at the ſame times 
it is quaſi but one ſubmiſſion by ſeveral Bonds, and ſo the ſurmiſe fs 
allo wable, and ſtands well with the Bond in queſtion. And although 
the two Bꝛothers did not joyn in one Bond of ſubmiſſlon, becauſe 
they would not be bound one fo2 the other; Pet when at the ſame 
time they enter into ſeverall Bonds to perfozm'the Award, it is 
but as one ſubmiſſion, and is not any departure from the Oeclara- 
tion; Foꝛ it is not fitting that — is but (02 the 
| ebt 
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triment void, unleſs it had been ſhe wn: And the bzeach is aſſigned 
fo2 the non payment ot the 300 l. amarded; Uherefoꝛe rule was 
given, That Judgement ſhould be entred fo2the Plaintiff. 


Bradſtock verſus. Henry Scovell and others. 
| Trin. 11 Car, rot, 1097. 


Rror of a Judgment in the Com. Bench in an Ejectione firmæ, 

ok a Meſſuage and Land in Wickhampton, of a Leaſe by Tho. 
Baſton: to the ſaid Henry Scovell ; TUhere, upon Not guilty pleaded, 
and a-ſpectal Uerdia found, the Caſe was, Thomas Baſton ſef3ed in 
fee of thoſe Tenements, conveys them tothe uſe of Thomas Baſton 
his fonne, and Edithe his TUife, and the Þetrs of their bodies, fo? 
a Joynture foz his Wife : Tho, the Sonne and Edith enters; and, 
being: ſeized in tayl, have Jffue Philip their eldeſt Sonne, and 
Thomas the Leſſoz, their ſecond Sonne, Thomas their Father dies, 
Edith takes to het ſecond husband Thomas Bulford; Thep by In- 
denture -fo2 6 J. alien, bargain, ſell, and grant to the ſaid Philip 
and his Heirs, all their Right, Title and Jntereſt which they have 
in the laid Tenement , no Livery noz Jnrollment being found, 
Theti the ſad Philip Baſton, by Indenture fo2 801. bargained, ſold, 
and confirmed thole Tenements to one Henry Bradſtock, and ſevies 
a Fine with Pꝛociamation, to the ſaid Henry Bradſtock,to the uſe of 
him and his peirs: And afterward Philip dies without Jſſue, 
then Edith dies; After the ſatd: Thomas Baſton the ſecond Sonne 
enters and makes this Leaſe; and the Defendants o»fs him; Et 
ſi ſuper, 8c. The ſole queſtion was, Whether this Fine by Philip 
the eldeſt Sonne, in the life of his Mother, Tenant in tayle, and 
he dyfng without Iſſue in the life of his Mother, ſhall barre 
Thomas the ſecond Sonne, oz not? And after argument at the 
Barte and Bench in the Court of Common Pleas by the opinion 
of Heath Chfef Juſtice, Hutton and Vernon, ft was adjudged 
fo2 the Plaintiff, That this Fine ſhould not be a Barre to Tho- 
masz (but — to the contrary.) And nol Erroz being 
brought , was aſſigned in point in Lam: And after ſeveral! 
Arguments at the Barre, all the four Juſtices agreed, That the 
5 51 Judgement 
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Judgement ſhould be affirmed + Foz this Fine levyed by the 
eldeſt Son, who was never ſeized by fozce of the Intayle, and 
dying without viſue , befoze the Jntayle deſcended upon him, Js 
not a Fine within the Statutes af 32 H. 8. noz of 4 H. 7. to 
barre the Jntayiez Fo2 although he be inheritable to the Tayle, 
and it he had ſurvived, his Fine had been a barre to his Bꝛother. 
pet fozaſmuch as he died in the life of his anceſto2, and never 
had the Eſtate Taple , The younger bꝛother ſhall never mention 
him in a Formedon in the deſcender, he never being Fnceſto2 in 
Taple to his younger bother, no2 anp ſuch Anceſto2, to whom 
the land was intapled; and therefoze it is not like unto Archers 
Caſe, Co, 1, fol, 65, Mhere the Father diſſeiſes the Szand. 
father, oz is infeoffed. bY the Szand father, and levies a Fine 
with Pꝛoclamations, and dies in the life of the. G2zand-father, 
and afterwards the G2zand-father dyes; his Sonne ſhall be barred : 
Foz he ought to claim by him, and he is one to thoſe Anceſto2s 
the land was intayled. And it was compared by Berkeley to the 
caſe where the father is attainted of felony in the life of the grand; 
father and hath iſſue a ſonne, and dies; afterward the grand-father 
dies, The land ſhall Eſcheat : fo2 the ſonne ought to make his 
deſcent by him, which cannot be. But if the eldeſt ſanne had been 
aitainted in the life of the father, and had died without iſſue in the 
life of his father, his ſecond bꝛother ſhould not have been barred. 
But if the eldeſt ſon had ſur vlved the kather, and died akter without 
iſue, his younger brother ſhould never have inherited. And 
fo2 this point Jones ſafd, That when he was a Judge in the Come 
mon Bench, It was ſo adjudged in the caſe of Mackwilliams, and 
ſo alſo in this Court, in the caſe betwixt Croker and Kelſey, and 
afterward affirmed in a Writ of Erroz. And although Littleton 
ſaith, That if the middle bzother makes a warrantp and dies with» 
out iſſue, his warranty is lineal to his younger bothers foꝛ that by 
pofſibility the pounger bzother might have inherited, ſo as he is, 

,ſatd to be his Anceſtoz,yet that is only but apoſſibility, 
and by reaſon of the Barime ; but it is not to be conſtrued ſo here 
in the Caſe of a Fine: Fo2 it ought to be levyed by him who had 
the Eſkate-tayle once in him, oꝛ to whoſe Anceſioz the Land was 
intailed, and by whom the conveyance by deſcent ought to be made. 
But where he needs not to be mentioned in the conveyance by de- 
ſcent, there his Fine ſhall never barre. And Grants Caſe was 
citedz where Lands were deviſed to one, when he came to the age 
of twenty five pears, in tayle, and he, befoze the age of twenty five 
years, levyes a Fine with Pzoclamation, aud after attatned the 
ſaid age, and had Yſſue and died, this Fine ſhall barre the Iſſue. 
Fo2 althoughhe was not Tenant in tayl at the time of the Fine le. 
vied, yet having attained the age of twenty five years, he was the 
perſon to whom the Land was intailed; ſo he is within the woꝛds 
and intent of the Statute , That this Fine ſhall barre his Jſſue 
which claim under that intayl; CG here in the pꝛincipal wy 
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all the Juſtices agreed, That the Judgement was well given, 
TUherefoze the Judgement was affirmed, 


Salter verſus Browne, Hill. 10 Car, rot, 207, 


Ee of a Judgement in the Common Bench, in an Action for 
words, TUhereas one Jane Jennings was delivered of a Ba- 
ſtard childe, That the Defendant, having communication with 
one J. S. of the Plaintiff, and of the ſafd Baſtard childe, ſaid of 
the Plaintiff theſe wozds , He (innuendo the Plaintiff) is the re- 
puted father of that Baſtard childe, ( innuendo the ſaid Baſtard childe, ) 
Judgement after Uerdia was given fo2 the Plaintiff, and Erroꝛ 
thereof bꝛought and aſſigned, That theſe woꝛds be not actionable, 
And of that opinion was all the Court (abſente Brampſton ) unleſs 
he hadalledged ſome tempozal loſſe C viz. ) that he loſt thereby his 
marrtage ; Oz that he, by this means, ſhould be chargeable fo the 
maintenance of ſuch baſtard child, and to have further puniſhment : 
Fo? ft was ſaid that it had been reſolved , That a baſtard childe of 
perſons able to keep it, and not like to be chargeable to the Pariſh, 
ts not within the Statute of 18 Eliz. Anda reputed father is to be 
adjudged by the two nert Juſtices of the Peace, oꝛ the Seſſions : 
TAherefoze, fo2 this cauſe , the Judgement was reverſed, Hill, 
10 Car, rot, 752, ſuch a Caſe and ſuch Judgement. 


Clothworthy verſus Clothworthy, 


Ee of a Judgement in a Cit of Annufty, Where the Plain⸗ 
tiff declares againſt the Defendant , as Þetr to his Anceſtoz, 
who granted an Annuity unto him of 20 l. per annum, payable at 
four Feaſts, viz. at Chziſtmaſs, the Annunttation, the nativity 
of Saint John Baptiſt , and Saint Michaell , and fo2 30 l. arrear 
at Mich, 3 Car, befo2e the Clit brought, which was the ſixteenth of 
Apꝛtl 4 Car. &c. The Defendant pleads, Non eſt factum Patris ini, 
and found againſt him , and Judgement given , that he ſhouldre- 
cover the annuity and arrearages befoze the Tit, and what incur⸗ 
red pendente brevi, which amounted to ſeventy pounds and the 
damages and coſts. Et quod habeat executionem of all the Tene- 
ments deſcended unto him, from the Gꝛantoꝛ of the Annuity : And 
erroꝛ being bꝛought, it was aſſignedby Maynard, becauſe the Plain · 
tiff demands this Annuity and the arrearages thereof unto Mich. 
3 Car. And his M1it is bzought 16 Apr, 4 Caroli; ſo as there be 
two quarters of that annuity not demanded, which by intendment 
are paid: And if they be not pald, he ought to have demanded 
them. Foꝛ if one bꝛings Debt fo2 part of a Debt, due upon a Con- 
trac 02 upon an Obligation, and doth not acknowledge ſatisfaction 
of the reſidue, the Action is not well commenced; Alſo, whether it 
be due 02 not due, the Judgement fs erronfous : Fo2 the Judge- 
ment is, That he ſhall recover the arrearages due befoze — 
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(which includes theſe two quarters rents which are not demanded) 
and the arrerages accrued pendente brevi, amounting in toto to 701, 
ſo as it includes the arrearages befoze, and hanging the Mit. But 
Rolls anſwered thereto, That this peradventure was but the 
miſp2iſion of the Clerk, in caſting up the ſumme; and then it is no 
erroꝛ, but amendable. But the Court anſwered, and ſo reſolved, 
That it was no miſpꝛiſion in the caſting up, but a miſpꝛiſſon in the 
Judgement: Cherefoze they all held, Chat it was erronious. The 

( ſecond Erro2,Becauſe the heir pleading a falſe plea, which is found 
againſt him, The execution ought to be awarded of his pꝛoper 
Lands, and of his Lands deſcendeo, But the Court held, That 
the denying the Deed to be his fathers, was not a falſe Plea in his 
cogniſance. And although it ſhould be falſe, yet being charged in 
reſpec ot his Anceſtozs Deed, The Land ok his Anceſtoꝛs ſhall only 
be taken in execution; fo2 that is the cauſe ot his charge: And it 
the Land of the heir, which is his own pꝛoper Land, ſhould be lyable 
as well as the Land ot his Anceſtozz yet it is not aſſignable foꝛ Er. 
roꝛ, becauſe it is in eaſe and advantage of the heir. But fo? the 
firſt cauſe rule was given, That the Judgement ſhould be reverſed, 
unleſs, &c. 


Tregmiell and his Wife verſas Reeve. 


Ction upon the Caſe, and detlares, That Sir John Reeve 5. 
was ſelz ed in kee ot a Fearm and of an hundꝛed acres of Land 
thereto appertaining; And, by Indenture, covenanted to ſtand 
ſeized to the uſe ot himſelt and wife fo2 their lives, toꝛ a Joynture foꝛ 
his ſaid wife 5 and after to his ſonne and heit; ercepting the tim. 
ber trees, ſaving that his ſafd wife ſhall have and take the ſhꝛomds 
and loppings of them: And that the ſatd Str John Reeve died, and ſhe 
ſurvived, and tolk to husband the Plaintiff: And that the Defen- 
dant, as heir to Sir John Reeve, cut down five Dakes growing 
upon the ſaid hundꝛed acres, whereby the Plaintiff loſt all the bene- 
fit which he might have had of the ſhꝛowds and loppings of the ſaid 
trees. The Defendant pleads Not guilty, and Aer dic being given 
againſt him, Hide took divers erceptions in arreſt of Judgement, 
Firſt, That the ercepting the trees after the limitation of the uſe 
ts void; and then, they remaining parcell of the F2eehold;he might 
have had treſpaſſe; but he could not have this Acton upon the 
Caſe: Foꝛ as an exception after the Eſtate limited is vold; ſo at. 
ter an uſe ſetled, an exception cannot be of the trees. Sed non allo- 
catur; Fo? an exception may well be to ſhew his intent, Chat they 
ſhould not be annered to the eſtate fo2 life. Secondly, That the 
Declaration is not god, Becauſe he doth not ſhew,Thathe had not 
left ſufficient Trees to have the loppings as in the caſe of Eſfovers, 
The owner of the wood may cut down the wod, leaving ſuffctent 
fo2 Eſtovers. Sed non allocatur 3 Fo? here all the loppings of all 
the trees are reſerved to the 6 2 which ſhe may cut down ap 
3 e 
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ſell at her pleaſure ; So it is a wꝛong unto her to cut down any, 
Thirdly, Becauſe it is ſuppoſed, that the Dekendant cut down five 
Dakes growing upon an 100 acres of Land, which is not polſible 
v five Oałs ſhould grow upon an 100 acres, Sed non allocatur; Foz 
it is to be intended, that they grew upon ſome part of the Fearm. 
Fourthly, Becauſe the Action is b2ought by the Baron and Feme, 
where the Baron alone ſhould have bzought the Action ; fo he onely 
might have releaſed the damages; andthe wꝛong is to his poſſeſſi- 
on. Sed non allocatur; Fo the Baron, having the Land in right of 
his wife, he may well joyn her with him in ſuing fo2 the damages; 
and ſhe ſhall have the damages, and the action alſo, if ſhe ſurvive her 
busband; wherefoze Judgement was given fo2 the Plaintiff. 


Tolſon verſws Clerk, Trin. 11 Car, rot, 687, 


Rror of a Judgement in the Common Bench, in Aſſumpſit. The 

Plaintiff declares,TWAhereas the Dekendant was indebted un. 
to him in ſuch a ſumme, That in conſideration the ]laintiff would 
aliquo tempore fozbear him, he pꝛomiſed to pap, &c. and alledges, 
That he fo2ebo2e fo2 a year and moze; And that the Defendant hath 
not pet paid, &c. After Aerdia, upon Non aſſumpſit, and Judge. 
ment fo2 the Plaintitt, it was affigned fox Erroz by Grimſton (and 
ſo held to be Erro2) That aliquo tempore is ſo ſho2t a time, that it is 
no conſideration no mo2e than per paululum tempus : wherefoze fo? 
this cauſe the Judgement was reverſed. 


Bumpſteds Caſe, 


Umpſted was endicted fo2 ertoztion by two ſeverall Endic:- 
ments. In the one, That he, as Bapliff of the Sheriff of 
Wiltſhire , had received twenty ſhillings from one extorſive colore 
officii ſui : And in the other, That he extorſivè, toł ſir ſhillings 
eight pence, Theſe being p2eferred againſt him, bekoze the Juſti- 
ces of the Peace at Pichaelmas Seſſions laſt, in the County of 
Wilts, and he thereupon committed to Pꝛiſon, was enfozced (as 
he pꝛetended) to plead pꝛeſentiy to thoſe Endictments. And the 
ſame day they were tryed, and he convicted,and Judgement againſt 
him at one and the ſame Seſſions, that he ſhould be impꝛiſoned 
and fined kourty pounds fo? the one offence; and fo2 the other twen⸗ 
ty pounds; and upon every of them treble damages given, vix. fo? 
the one thꝛee pound, and fo2 the other twenty ſir ſhillings eight pence 
(which was moe by ſir ſhillings eight pence than he had received 
and to be committed to Pꝛiſon untill he had paid thoſe fines and 
damages. And now upon theſe Judgements he bꝛought ſeverall 
Waits of Erro2; and by Grimſton it was aſſigned fo2 Erroz, Firſt, 
Becauſe the Endi>ment and the Tryall were at one and the (ame 
Seſſions , whereas they ought not to be tryed and traverfed the 


ſame Seſſions. Secondly, Becauſe they gave damages — => 
party, 
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party, where they ought not to have given any damages. Vid. 401.5. 
Enqueſt 55, & 22 Ed. 4. Coron. 44, Chat Juſtices of Saole delt. 
very may take enqueit the lame day; But not ſo of Juſttces of 
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Peace, Stanford 155, Poſtea pag, 448, 


The King againſt the Inhabitants of Epworth, and fifteen other Vills. 
| Mich, 11 Car, rot. 146. 


De King by a zit out of the Chancery, dated 16 Juni, 11 
Caroli, commanded the Sheri(f of Lincoln, Chat he per Sa- 
cramentum proborum & legalium hominum Comitatus prædicti dili- 
genter inquirat, qui Maletactores & pacis Regis perturbatores, apud 
Epworth , Belton, & Hackſey infra Manerium Regis de Epworth Sepes, 
Foſſata, & Fenſuras ibidem nuper levata noctantèr proſtraviſſent : Et 
net per vadios, et ſalvos plegios, quos culpabiles invenetit, ad re- 
— in Banco Regis de et ſuper præmiſſis in Oct abis Michae- 
ls enſuant; Et quod haberet ibi nomina eorum per quorum Sacra- 
mentum, Inquiſitionem illam fecerit, et breve illud, - And hereupon 
the Sheriff returned an Enquiſition taken 3 Octob. 11 Car. apud 
Lincoln; whereby it is found , Quod quidam Malefactores et pa- 
cis Regis perturbatores primo Mall 10 Car. et diverſis diebus et vi- 
cibus, inter the ſaid firſt day of May 10 Car. et primo Junii 11 Car, 
apud Epworth, Belton, et Hackſey prædicta, infra Manerium Regis de 
Epworth præ dict. vi et armis et cum multitudine gentium ignotorum, 
700 perticatas foſſatorum fenſurarum Regis apud Epworth , Belton , et 
Hackſey prædicta, nuper levat. in nous dictorum dierum proſtrave- 
rint, ad grave damnum dictt Domini Regis Sed qui illa foſlata et 
fenſuras, vel aliquam partem eorundem ſic proſtraverunt, Juratores 
prædicti pœnitus ignorant, Et ſimiliter dicunt, Quod Malefactores 
prædicti qui malefacta płædicta taliter ut ſupradictum eſt fecerunt, 
cum tali vi et multitudine gentium, et in nocturnis temporibus præ- 
di is commiſſerunt et perpetraverunt, Ita quod nullus ad eos appro- 
pinquare ad ipſos cognoſcendos auſus fuit. And upon this return 
a C zit of Diſtringas iſſued out of rhe Kings Bench, Teſt, 9 Octob. 
11 Car, reciting the ſaid Wit, Return, and Enquiſition, comman- 
ding the Sheriff to viſtrain propinquas villatas foſſata et fenſuras 
predita circumadjacentes foſſata et fenſuras prædicta proſtrat levare, 
ad cuſtus ſuos proprios; and cominandiitg him to enquire per Sacra- 
mentum proborum, &c. Quod damnum Rex ſuſtinuit occaſione pro- 
ſternationis prædictarum 700 perticarum foſſatorum et feriſurarum, ec 
camna illa nobis reſtituas, And this was rerurnable craſtino Martini 
following; and hereupon the Sheriff returned, Quod Villata de 
Epworth, and fiftcen other Aillages there named, are the nereſt Citl- 
lages circumadjacent to the ſozeſatd ditches and fences; Et quod 
Rex ſuſtinuit damna occaſione in brevi præ dicto PPpecificat. ad 2500 li. 
Et quod propter brevitatem temporis, non potuit levare damna præ- 
dicta de terris et tenementis illis, ita quod dicto Domino Regi reſti- 
tuat; And returned iſſues upon the Inhabitants of FI 
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ad levationem foſſatorum & fenſurarum prædict. ad 20 J. And after, 
ward another Wait of Diſtringas, 28. Nov, 11 Car, iſſued, reciting 
the firſt Wit and the return thereupon;And the Wit of Diſtringas, 
and the returnthereupon; And that the Ring is inkoꝛmed, that the 


| ſaid foſſata & fenſuræ nondum levata exiſtunt, and therefoze com. 


manded the ſald Sheriff to diftrain the ſaty Aillages of Epworth, 
&c, per omnia terras & catalla ſua, &c. Ita quod ipſi ad cuſtus ſuos pro- 
prios foſlata & fenſuras prædicta proſtrata levent. Ac nobis predic, 
2500 li. pro damnis prædictis, quæ nos ſuſtinuimus occaſione proſtra- 
tionis prædict. 700, perticarum, foſſatorum, & fenſurarum, reſtituant, 
And upon this, Rolls moved, That the firſt Mut was not well 
granted; Fo2 it appears by the Wzit and Enquiſition , That the 
pꝛoſtration began the firſt day of May 10 Car. and continued till the 
firſt of June 11 Car, ſo as it was a ſhoꝛt time, ( viz, but five dapes) 
befo2e the Hoꝛit bʒought, which ought not to bez but there ought to 
be ſo long diſtance as the Country may have a convenient time to 
enquire , which ought to be a year 3 and ſo it was held in 12 Jac, 
Secondly, Jt doth not appear that this pꝛoſtration was of any len. 
ces, cc. of the Common, which was impꝛoved; Foz the Statute 
doth not extend to all Jncloſures, but to the thzowing dolun of ken. 
ces upon impꝛovements of Commons. Thirdly, That the Wit 
doth not make any mention, That the Balefaco2s were not endi- 
ed, But Sir John Banks the Kings Atturneyanſwered to the 
firſt, That he had ſeen the reſolution in 12 Jac, and it was not, That 
there ſhould be a year to endic the offendoꝛs, but there ought to bea 
convenient time, and that the Court ſhall adjudge whether the time 
were convenient. To the ſecond, That the Statute doth not only 
extend to the pꝛoſtration of Inclolures, to be impꝛoved out of the 
Common, but to all Incloſures; and it is fo the benefit and Peace 
of the Commonwealth, and ſhall be expounded moſt favourably fo! 
the King and benefit ofthe Commonwealth: And ff it extends on. 
ly to impꝛovement of Commons, it ought to have been pleaded, that 
this Jncloſure was not any parcel of the Common impꝛoved. To 
the third, That the Defendants ſhould have pleaded, ff any of the 
offendoꝛs had been endited., Et adjournatur. Vide the Statute of 
Weſt. 2. cap, 46. upon which this Tit is grounded. 


Hilton verſus Bembridge, Trin. 11 Car, rot. 


Tera. Quare clauſum fregit. Upon Not guilty a ſpectall 
| Cerdia found, the Caſe was, That George Bembridge was 
Tenant fo2life, Remainder to Anthony Bembridge in taple; Antho- 
ny. by his Deed,granted the Remainder to the Plaintitf in fe; The 
ſaid George Bembridge being Tenant fo2 life, having notice of this 
Gꝛant, ſatd-unto T. H. and J. S. two Strangers, That he was well 

leaſed and content that the ſaid Grant was made to the Plaintiff, for 

e was his Coufin, And that the ſaid George Bembridge was dead, 


and Anthony Bembridge is pet alive ; And if this were a god at. 
turninent 


— —— 
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toꝛnment, thep find foz the Plaintiſf; if not koz the Defendant, 
Ifrer argument at the Barre by Widderington foz the Plaintif,and 
Bulſtrod [02 the Defendant, upon the firſt argument, all the Court 
agreed, That it was an Attoꝛnment, although the woꝛds were ſpo- 
ken to thuſe who were meer Strangers, and who peradbenture bad 
not any notice of the Gzant, noꝛ were ſent oꝛ required by the Gzan- 
tee to take Attoꝛnment, noꝛ required the Tenant to aſſent, but was 
a voluntary ſpeech onip; fo2 it Liifficeth, that the Tenant hath no⸗ 
tice of the Gꝛant, and allents thereto, See Bracton fol. 81. And it 
1s fo2 the bznzi;r of the Gꝛantte, who having the Sꝛant, and accep- 
ting of that agent,thall be intended toagree thereto,i:2 the life of the 
Tenant foz life; bercatie, being a lawfull Ac, the Law accounts, 
that he agreed to that Attoꝛnment: And it is not neccdary to At⸗ 
fourn tothe Gꝛantee himleit; fo2 all the pleading is, 4 quel grant 
ſey attornera, Without mentioning the Artoznment to v2 to the 
O:antee oꝛ any other. And iche Cenant mbozfe his hand as a 
witne le to the Deen ot᷑ grant of the Beverſion, it is a good Attozn- 
ment, unlils he doth not know what was in the Deeb;foz he ought 
to hade herteu togmiſance of the Sꝛant; other wile it is not a good 
Attozniment. Tübercuvon, without anp further argument, the 
IAttoꝛument was held to be godd, and adjudged fo2 the Paints, 
Vide Cok. Litt. 310. & Cok, lib. 2, fol. 69, That auent io a 
Stranger (uficeih, And the Caſe of 28 H. 5. Attornment 4. 
* Attoꝛnment to a lex vant was not good, was denpcb here to 
Law. 


Stockman verſus Hampton. Trin 11 Car, rot. 752. 


AHT Refpaſſe, Quare clauſum fregit, and cyafing bis Tatteli, The 

De kendant juſtiſies, Foz that Str Barcholmew Michaell was 
ſeized a fee, and died ſeiz ed, which deſcended to his two daughters 
anv ers, Ind he by their command, &c. Che jlaintif replies, 
That teut if is, Sir Bartholmew Michaell was Icizeb in fee: But 
he ſatb, That being (* etzed, he, in conſocrat ton of the love and 
ale tion to Richard Michaell his Megphew, and otbers of ts blood, 
by 3ndznturc 25. Martü, 15 Jac, covenanted with Edward Rogers 
and others, to f and {ci3eb of thoſe Lande, tothe uſe of himicik and 
the heirs males of his bady; and foe default cf ſuch Jduc. To-tie 
ule of the ſais Richard Michaell foz like, B,cmainder to bis iid fon 
in taille, with divers Remainders ober in tat{c, Re mainder to the 
right heirs of the laid Sir Bartholmew Michaell, whereby, and 
by birtne of the Statute of Ales, the laid ir Bartholmew Mi- 
chaell was ſeized in tale, with the Remainders over, and dyed 
ſetzed of ſuch an Eſtate, without {Tuc Male; whereuponthe laid 
Richard entred, and the Plaintifby his itcence pur in bis Cattel. &c. 
2:15 travertetb, That the ſaid Sir Barth. Michaell dye ſcized in fer, 
Apon this the Dekendant demurrs; and the pꝛintipall caule was, 
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Becauſe the Plaintiff claiming by this Deed of ules, which cannot 
commence without Deed, doth not ſhew the ſame. And this being 
argued divers times at the Barre, All the Court held. That the 
Plea was good without ſhewing the Died, Firſt, Becauſe the Ded 
doth not belong unto him, although he claims thereby, but tothe Co. 
benantees, and he hath not any means to obtain the Deed and it 
tou!d be miſchievous to thoſe who claim under ſuch a Deed, ik they 
thould loſe their Eſtates unleſs they migbt pzoduce it. Secondly, 
Betauſe it is anEſtate erecuted by the Statute of (ſes: ſo the 
party is in, by the Law, as Tenant in Dower,and Tenant by Sta- 
tute Staple, oz Merchant, which have a rent charge extended by 
them, as 31 E. 3. Monſtrans de fayts, 38 & 35 H. 6. ibid. 118. Third. 
ly, and pꝛincipally in this Cale, Becaule it is but an inducement to 
the Travers: And is nat anſwerable by the Defendant; but be 
ought to maintain his barr, That be dyed ſeized in fee, Vide 27 H. 
8. 2. 21 Ed. 4.8, Plow, Comment, 64, Mhereupon all the Court 
agreed, That the Replication was good, without chewing rhe 
Deed : Wherefoze it was adjudged foz the Plaintif. Vid.14 H.8. 
9, per Pollard, 20 H. 7, 8. per Fineux, Cok, lib, 10, fol. 92, Doc, 
Leiteilds Caſe, Coke Lit, 226, 28H. 8. fol. 29, | 


Slocombs Caſe. 


| Berks of a Judgement in Bathe, in an Action for words, Wherc 


the Judgement, after the Uerdic foz the Plaintiff, was given 

koꝛ the Defendant, intending that the Action did not iye foz the 
wozds. Andt he entry is, Ideo conceſſum eſt. Quod querens nilil 
capiat per billam, Which was held a manifeft erroz; foz it chou. 
have been Ideo conſideratum eſt, Then Germyn foꝛ the Plaintiff 
in the Wait of Erroz moved, That Judgement ould be given fox 
bim upon the Uerdic ; And that the Declaration is good. And it 
was agreed by all the Court, It the Declaration and Uerdia be 
ood.tben Judgement ought to be given foz the Plaintifi: Whereof 
ones doubted at the firſt, but at laſt agreed theretozfoz we arc to give 
ſuch Judgement as they ought to babe given there; fo as the 
Plaintiff hall recover, if the Declaration be good. And Hyde now 
moved, That the Judgement in the inferiour Court was good fo? 
the matter, and that the Declaration was ill: Foz he there decla- 
red:Wbereas ſuch a ſuit was depending in the Court of the Guile- 
hall in Exceſter, he wing what, Et quod ſuperinde exitus per patriam 
fuit junctus; and at the tryall the Plaintiff was pꝛobuceb as a wit 


nelle there, to p2obe the Iſſue, and was ſwozn and gabe his cvi- 


dence upon his Darb.That the Defendant having communication 
with one Marjery Slocomb, of this Tryall and Oath by the Plain. 
tiff, ſoake theſe falſe and ſcandalous wozds of the P a ntiff. to the 
ſaid Margery, Thy Brother ( innuendo the Plaintiff, bother of the 
ſaid Margery ) hath taken a falſe Oath in ſuch a cauſe ( innuendo the 
ſaid Cauie.) The Defendant pleaded Not guilty, and founb foz the 


Piaintitf, 
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Plaintiff, and damages and cofts aſſeſſed. The Court upon the 
matter adjudged, That the Declaration was not good. Hide 
aſſigned the cauſe tobe, Becauſe he both not hew how iſſue was 
joyned; Foz he ſaith Ad exitum per patriam: And though by im- 
plication it is to be intended, that iſſue was well jopned; pet it is 
not ſoalledged: and then nolawfull Tryall, whereto he might be 
pꝛoduted as a witneſs. Sed non allocatur ; Foz when it is ſhewn, 
That at tbe Tryallbe was l woꝛn, it implies allnecefſary tirtum⸗ 
ſtances, That the iCue was joyned and the Jury \wozn, and that to 
the ſaid Jury, upon this iſſue, he gave his evidence, The ſecond 
exception tothe Declaration, Becauſe in the communication al. 
ledged with Margery Slocomb, of this Oath at the Tryall,be ſaith, 
Thy Brother ( innuendo the Plaintiff, bꝛother to the ſaid Margery ) 
hath made a falſe Oath, &c. And in all the Declaration it is not 
averred expꝛeſly, that þe was his fiſter,noz that he was ber bꝛother, 
but after the innuendo; no is it aberred, that he was the ſole bzo- 
ther of the ſaid Margery. And that which comes under oꝛ after the 
innuendo, is not an erpzeſs averment, noz iſuable : wherefoze the 
Declaration is not good. And of this opinion was all th: Court 
( abſente Brampſton : ) Wherefoze it was oꝛdered, that a pectall 
entry 041d be made, Chat the firſt Judgement ould be reverſed 
fo the manner of the entry Ideo conceſſum. But becauſe it ap- 
peared to the Court, that the Declaration was inſufficient, it was 
adjudged here Quod quærens nil capiat per billam, 


Corbett verſus Barnes, 


— — 


A Udita Querela bp thzee, to avsid a Judgement in this Court 


againſt the ſaid thꝛie in Treſpaſſe : Where one of them was 
only taken in Execution upon this Judgment, the others not being 
touched: And therefoze Maynard took erception to the Mzit and 
Declaration,Becauſe,be who was in Exetution ought only to babe 
had the Audita Querela, and the others, who ne ber pet were grieved, 
ought not to joyn with him: And to pꝛove this, de relyed upon 35 
H. 6. 1. Fitzh, N. B. 104, 17 E. 3. 27. Sed non allocatur; Foz they 
being parties to the Judgement, and liable to the Execution, al- 
though it was never bad againſt them, yet fo2 their indempnity may 
well habe an Audita Querela, and joyn with him who is in Erecu- 
tion. Secondly, Pr ercepted againſt the lurmiſe in the Audita 
Querela, That it was not good; which was, Whereas one J. S. 
was lued in the Common dle Nan a Battery. ſuppaſed to be bone 
in London, and by Uerdic the Plaintiff had Judgement foz 30 l. 


damages and coſts ; and the ſaid J. S. was taken in execution fox 

theſe damages and coſts : And afterwards he and the two other 

Defendants were ſuedin this Court foz this Battery, ſuppoled to 

be done in the County of Hereford, and they thzee were by eric 

and Judgement condemned in this Tourtzandit appeared that this 

Action and the Action in the C _ Bench were foz one and the 
2 


ſame 


E 
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15. 


ſame Batterp, and not dibers; And that the then Plaintiff had 
acknowledged Latistaction of the ſaid Judgement to J. S. in the 
Common Benth, and yet not withſtanding, again Law, hab ſued 
to have erecution of the laid Judgement, where he was ſatisfied fo2 
the ſame Treſpaſs; And hereupon the Defendant demurred; and 
now Maynard, foz the Defendant in the Audita querela, moved, 
That this cannot be ſurmiſed, becauſe the one Recovery being in 
London, and the other in the County of Hereford, it cannot be in: 
tended to be one and the lame Battery. Sed non allocatur; Foz the 
Action being trandtoꝛp, map be layed in what County the Plaintif 
will: Ind it being aberred by the Recozd, to be one and the ſame 
Treſpaſs, and not divers, &c. and this being confeſſed by the De- 
murrer, the Plaintiffs are not ſuch Strangers to the Recoꝛd, but 
that they may have benefit of the ſatisfaction by the ſaid Recoꝛd; 
and becauſe they are all parties to the An, the Law gives liberty 
unto every one of them, to take advantage of any one of their Aas 
foz the others diſcharges As if a releaſe were to one of the Trel. 
paſcoꝛs, and the other had it to plead, they <outd take advantage 
thereof, todiſcharge themſelves accozdingly; CGaherefoze it was 
— — the ſurmiſe was good, and adjudged foz the Plaintiffs. 
8, &c. 


Gryffyth and his Wife verſus Lewis and his Wife. 
| Mich, 10 Car. rot, 397. 
| Ba of a Judgement in the grand Seſſion in the County of 
_ Pembrook,Where the Plaintiſts bad bzougbr a Quod eis d for- 
ciant, and made their pꝛoteſtations proſequi breve illud in torma & 
natura brevis de quod eis deforciant ad communem legem, ſecundum 
formam Statuti de Ratland, & petunt Meſſuagium & Terras in R. quæ 
clamant tenere ſibi & hæredibus de corpore ipſius Mariæ, ut in jure ip- 
ſius, et unde dicunt quod quidam Thom. Bennet tuit ſeiſitus in feodo, 
and gave thoſe Cenc ments after the Statute of 27 Hen. 8. ot U- 
ſes, viz, 42 Eliz. to Feoffees, to the uſe of the ſaid Mary and the heirs 
of her bob p, by virtue whereof they entred, and took the Eſplees with: 
in twenty pears laſt paſt. on this Mit and Count, tbe Te- 
nants demanded Judgement of the Wzit, becauſe they ſap the ſaid 
zit is a noꝛit fozmed by the Statute of Weſtm. 2 Edit. 13 Ed. . 
by which Statute it is pꝛovided, Quod quicunque tale Breve intulerit, 
debet in brevi ſuo mentionem facere de Statut. quem clamat habere 
in Tenementis petitis, &c, Anb in this Wit there is not any ſuch 
mention, Et hoc, &c. whereupon they demand Judgement of the 
Wait, &c. and the Demandants thereupon demurred; and it was 
adjudged there, Chat the Wzit ſhould abate. And now this mat: 
ter was aſſigned foz Erroz, and was dibers times argued at the 
Barre, and this Term by Glynn foz the Plaintiff in the Ait *f Er- 
roꝛ, and by Beare f the Defendant; And all the Jufices, ſeriatim, 
deliveredtheir opinions fox the Plaintiff in the Wezit ot E — 
| Ja 


— — — — penn” 
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That this zit was good; Fo2 it is giben by the Statute of 12 E. 
1. ot Rutland, called Statutum Walliæ, Where this zit, as here, 
verbatim, is ſet down, anb there laith, That commune breve quod 
in aliquo caſu tangit jus, et in aliquo caſu tangit poſleſſionem: And in 
the end of the {atv zit, it is Et ſimiliter conceditur iſtud breve co- 
ram juſticiariis de Banco, ſi petens voluerit: And although the Sta- 
ture of Weſtm. z. cap. . gibes an elpetiall Wit of Quod ei deforci- 
at in ſpectall taſes, Ahere the Tenant foz lite, Tenant in dower, oꝛ 
Tenant in tail, and ſo by equity where Tenant by the Courteũe, loſe 
their Lands by recovery by default; And in ſuch caſe the Mzits 
make mention of their Eftates: Bet this being made anno 13 Ed. 
I, doth not takeaway the Statute of Wales, made 12 Ed, 1. which 
gives the Quod ei deforciat ; And this bath been the common 
pꝛactiſe eber tince in Wales, as in 2 Ed. 4. 12, by Needham, who 
was Jufice of Cheſter, appears: And although in 2 Ed, 4. 11. it 
isbekd, That a Quod ei deforciat was not at the Common Law, 
but was given by rhe Statute Weſtm, 2. Berkeley and my ſclt de. 
nyed it; fo2 there was a Wait of Quod ei detorciat at the Common 
Law, as appears by 33 Hen, 6. 46. and 10 Hen, 7. 9, by Frowick, 
and by Bracton, That this Wzit was giben, where one is defozced 
of Land; And the Book of 2 Ed. 4. ts to be tntended, That it was 
not a Quod ei deforciat at the Common Law, where a Recoberp 
was by default againſt a particular Tenant ; Foz he had not anp 
remedy untill the Statute of Weſtm. 2. and it is only given by the 
Statute ; but in other caſes, upon a diſſeiũn 02 matter in fac, a 
Quod ei deforciat lies; And the Statute ot Rutland pzoves, That 
a Quod ei deforciat was at the Common Law: And altbough 
this Statute of 13 Ed. 1. comes after the Statute of 12 Ed, 1. 
which gives the Quod ei decforiat, That doth not take away the 
Statute of duodecimo Edwardi primi, but that he map have a 
Quod ei deforciat, and makes his pꝛoteſtation Proſequi, in nature 
of what Wit he Mill; As the Statute of decimo tertio Edwardi 
primi which give the Formadon in deſcender, Both not take awap the 
cuſtome of London, That they ſhall have a Writ patent, and ſhall 
make their pꝛoteſtation proſequi in natura brevis, de Formdon in de- 
ſcender & droit cloſe in auncient demeaſn, 02 make their pꝛoteſtation, 
proſequi, in nature of any other Mit that they will. As Fitzh. N. 
B. and old Book of Entries, fol. 233, & 234. appears. But Jones 
doubted thereof, whether this Wait lies at the Common Law. 
And o{though Beare objected, That if this Tit be warranted by 
the cut ome of Wales, it ought tobe ſhe wn in pleading, eſpecially 


to reverſe a Judgement. Bet non allocatur; Foz the Court here 


all take conuſance of their Cuſtomes and P2oceedings, eſpecially 
being werranted bythe Statute of Rutland; Wherefoze it was 
adjudged faz the Plaintiff in the Wat of Erroz, That the Judge- 
ment ſhould be reverſed, And that the Wit ould and, And that 
the Tcnantstþall plead thereto the next Term. So note, That 


fo: Lands in Wales there may be pleading here. 
RRR 3 Moyſer 
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Moyſer verſus Gray, Major of Beverley. Mich, 11 Car. rot, 500, 
AI upon the Caſe, TUhereas the Plaintiff diſtrained faz 

71.105. rent, reſcrbed upon a Leaſe made to J. S. And there- 
upon, the laid John at Stile bzought a Replevin direced to the ſaid 
Majoꝛ, tommanding him to attept Pledges of John at Stile the 
Plaintiff in the Replevin, and to deliber the Cattell accoꝛding to the 
Statute of Weſtm. 2. Chat the Defendant delivered the Cattel{ 
witbout finding Pledges. To this the Defendant pleaded, That 
John at Stile the Plaintiff, in the Replevin, delibered unto him 3 1, 
10s, foz Pledges, which he accepted: And upon this being de: 
murred, Rolls now fo2 the Plaintiff moved, That it was an 
ill Plea; Foz when he is commanded , That if the Plaintiff 
find Pledges, then be ſhall deliver:Þe ought not to accept money in 
lieu of the Pledges; Foz the Pledges are found,to anſwer the par- 
ty, if he bath good cauſe of Avowzy, and to be anſwerable fo? the a. 
mercement to the King, if be be non ſuited, oz it be found again 
him: And although he might take money foz Pledges, pet be ought 
not to accept of leſs than the Plaintiff demands. And all the Court 
held the Plea to be bitious fox both cauſes. Foz although (as 
Berkeley (aid)a Juſtice of Peace map take money to lie in de poſito, 
fo2 the lecurity of the Peacez and the money ſhall be fozfeited to the 
Ring. if be doth not keep the Peace. Bet here it muſt not be lo, be- 
caule the party is interreſſed to have the benefit of the Pledges by 
a Scire facias, if he recover ; but he bath no remedy to have the mo 
ney from the Majoz, being in his purſe, if be ould have Judge: 
ment to retover. Secondly, The Plea is ill, becauſe it is alcger 
lumme than what was demanded. But if the Pajoz had taken 
but one Pledge (if he had been ſufficient ) it had been well enough; 
but it is at his peril, if the Pledge be not ſufficient, as it is in Cok. 
lib. 10. fol. 502, Denbawds Caſe, The Sheriff map take one Sure- 
ty foz appearance to an Arreſt, notwithſtanding the Statute 23 
Hen, 6. TUhberefoze, without further argument, it was adjudged 
fo? the Plaintiff, 


Girlings Caſe, 


Alſe Impriſonment. Foz Yſſault, Battery, and Impꝛiſon. 
ment foz ix dayes : The Defendant pleads to all, but to the 
Acault, Battery, and Impꝛiſonment foz fix hours Not guilty; 
And foꝛ the Battery and Jmpziſonment foz Gr bours, he juſtifies 
by virtue of a Warrant from the Sherif of Suff. to arreſt him upon 
a Latitat, who directed his Tarrant to the Bapliff of . . . . to exe. 
cute it, who arreſted the Plaintiff, and required the Dekendant fo 
be apding to him, and to keep him; And therefoze he deteined him 
foz fix hours, untill the Sheri diſcharged him, which is the lame 
Battery and Jmpziſonment, &c. Upon this Plea yr — 
cmurres, 
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demurts, and by Keble ſhews, That the Plea is ill, Becauſe it 
is not pleaded, that the Mit, being executed, was returned; 
foz the Wait is conditional, Ita quod Habeas Corpus in Court tali 
die, &c. And therefoze if the S beriſt himſelf would juſtifie, as 
here, &c, it is no Plea, without ſewing the return of the Wait 3 
and the Sher is lerbant ſhali not be in a better condition than bis 
Maller (ould be. Sed non allocatur; Foz true it is, The Sheriff 
ought to return bis zit, otherwiſe bis juſtificationis not good; 
but it is not ſo with bis lervant, foꝛ he hath no means to enfozce 
the Sheriff co make return thercok: And that which be did, was 
legally done; and it ſhall not be made illega{l by the Sheriffs act, 
in not returning the Cizit. Setondip, Jt was objected, That 
this diſcharge by paroll was not good. Sed non allocatur z Foz 
the Sheriff may well diſcharge bis ler vant by paroll, that be ſhall 
not kecp his pꝛiſoner any longer; Foz as he map deliver the pzt- 
ſoner tothe Sheriff, without moze circumſtances ſo he map be 
diſcharged bp his paroll, from keeping him any longer; where- 
fozc it was adjudged foz the Dekenbant. 


Wilkinſon verſus Merryland. Trin. 10 Car, rot. 1c 45, 


E Jectione fitmæ. Upon a ſpetiall Uerbid the Caſe was. One 
_. vicd (et3edof divers Lands in A. B. and C. in fee, the Lands 
in C. being in him by way of Moꝛt gage and fozfeited : Þe debiſed 
the Lands in A. and B. to ſeverall perſons and their heirs, and de- 
viletb to divers perſons (everall Legacies, and then adds this 
clauſe, All the reſt of his Goods, Chattells, Leaſes, Eſtates, Mort- 
gages, Debts, ready Money, Plate, and other goods whereof he was 
olleſt, he deviſed unto his Wife, after his Debts and Legacies paid, 
and made his Mile Erecutrir and died. The Wife ent ted into the 
Land moꝛtgaged, and deviſed it to the Defendant and his heirs, and 
dies: And the Leſſo2 of the Plaintfff,as heir of the Deviſoz,enters, 
and makes the Leaſe tothe Plaintiff, and the Defendant actually 
ouſted bim. The ſole queſtion was, Whether the fer paCed to the 
Tlike by this Deviſe,bythe name of All his Eſtate, Mortgages, &c. 
And tze Court beld, That no kee paſſed unto her: wherefoze Rule 
was giben, That Judgement <2uld be entred fox the Plaintif, 
unleſs cauſe wds hun tothe contrary, &c, poſtea pag. 449. 


Blague verſus Gold. 


12 Upon a ſpeciall Nerdic it was found, That Peter 
Blague was Cſetzed in fee of two bouſes in Andover, the one 
calie d the corner houſe, in the tenure of one Binſon and Nott, and 
of another bouſe rhercro near adjoyning, in the tenure of Hitch- 
cock, He deviſeth his bouſe called the corner Houſe in Andover, 
in the tenure of Binſon and Hitch-cock, to J. S. in fee. MQhether 
the houſe in the tenure of Hitchcock, ad;opning to the _ 

oule, 
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19. 
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bouſe, hall paſs oꝛ no, was the queſtion? and reſolved, That 
it chall not. But only the toꝛner houſe in the occupation of Bin- 
ſon and Nott (if they occupte joyntly) (hall paſs; but if they 
occupie leverallp, viz, one part in the Tenure of Binſon, and the 
other part in the tenure of Nott, ſeverally, then on'y that in the 
Tenure of Binſon ſhall paſe, and not the reũdue in the Tenure of 
Nott; Wherefozc rule was given, unleſs other cauſe were wn 


to the contrary, That Judgement would be fo? the {laintif, 
Vide reſidum poſtea, 473. 


Pumpſteds Caſe, quod vide ante pag. 438. 


\ 7? 4s now moved again by Keeling Junior; And he ina ted 
upon faꝛ Erroꝛ, Chat neither Juſtices of Þcace, no: Ju- 
ſtices of 0yer and Terminer, might enquire and take Travers and 
determine Endictments the lame day; But Juſtices in Eyre and 
Gaol delivery might :Beeaule there ts warning given long bekoze, 
of their comming; and te Dffendozs may know what matters are 
determinable there: and there ts a pzecept fo2 Jiirozs to come bat 
of all parts of tize County, to try and derermin offences befoze com- 
mitted, whercof the Pztioners may taite Cogniſance : And it is fo? 
the ſy&bp deli bery of the ꝛiſoners. And foz this reaſon, coinparey 
to the pꝛotcedings in this Court, which is as the generall Eyre, as 
27 Aſſiſ. 1. Where the pzoccedings be foꝛ offences committcs in the 
County of Middleſex, This Court is as Eyre, to pꝛoceeb de die in 
diem, and to award Venire facias returnable the nerr day, oꝛ at ono 
ther day afrer, accozLing to their appointment, without regard of 
lifteen dapes betwirt the Teſte and Return: But if any Endia⸗ 
ments be removed out of London, o2 out of the Seilions of the 
Peate in Middleſex, by Cerciorari, o2 but of any other County, 
where the Defendant is to plead here to the Iſſue, the uſuall cout. 
is to award a Venire facias, and to have fifteen dayes betwirt the 
Teſte and Return: A multo fortiori in the Seſſions of the Peace, 
02 befoze Juſtites of oyer and Terminer. And foꝛ this point, vid. 
4 Hen, 5. Enqueſt. 5, by Hanktord, 22 Ed. 4. Coron. 44, 2 Hen. 8. 
159. in Kelloway, Stanford 156. And ok this opinion was al th: 
Court, Chat Juſtices of Peace map not enquirc, tric, ann deter: 
mine Civitl offences in one and the lame day; Fo2 the party dug! 
to ha be a convenient time to pꝛovide foꝛ the Triall. The cond Er- 
roꝛ aſſigned, was, That they awarded to the one. treble damages, 
viz, where he took 20 ſhillings extorſivè, they awarded to the party 
31. and 40 l. Fine to the King. And upon the other Endiament, 
where it was found, That he took ux ſhillings eight pence extoiſivd, 
they awarded; Chat he ſhould pay to the party foꝛ damages 265. 
8 d. ({0 a quadꝛuple value) and 20 J. Fine to the King, Which all 
the Court cleerly held to be erronious: fo although, by colour of 
the Statute of 23 Hen, 6, cap. 10, where treble damages arc given 
to the party, they might aiſe(s them; yet it is here undue anderro- 
mouse; 
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adventure it may be moꝛe 02-lefſe, accoꝛding to the circumſtances : 
But they map not aſſeſs them themſelves, without inquiry by the 
Jury, fo2 the Jury ought to have found the damages, and then 
they might rreble them. And foz the other quadzuple damages ſt is 
without colour and out of the Statute: Aid the Endictment is not 
contra formam Statuti, as it ought to haue been, if they would pꝛo⸗ 
teed upon the Statute. Allo it is doubtfull, whether this Sta. 
tute extends unto extoꝛtions, unleſs taken upon Arreſts: Foz the 
Statute doth not ſpeak, but of Ar reſts, and extoꝛtions taken upon 
them. But the Caurt reſolved not this point: But fo2 the ſaid 
two foꝛmer erroꝛs, the Judgement was reverſed. EY 


Bells Caſe, 


JD Ell was cndied, Thar be feloniouſſy, octavo Jacobi, ole a 

flvcr Ladle of Plate from King James, whereas in truth it 
was the Plate of Queen Anne, and ſtolne from ber; foz which he 
obtained bis Pardon, by the Qucens means: And now he was 
endictcd again, foz ſtealing the ſame Plate. And whether he Gould 
have the benefit of the generall Pardon of viceſimo primo Jacobi, 
without plcading it and pꝛaping a diſcharge, becauſe there 1s a 
(peciall exception in the par don of Gods taken away, puriopned,oz 
ſtoln from the King, was the queſtion  Henden moved, That this 
erception is to the taking away of Goods , &c. as Treſpaſſor, 
whereby the pꝛoperty of the Gods is labed to the Ring, and doth 
not except the felony. But the Court doubted hereof; whereupon 
they abbiſedhim to plead, 26 H. 8. 7. 4 H. 7.8. | 


Wilkinſon verſus Merryland, Ante pag. 447. 


he Caſe was now moved again by Denn, an Appzentice of 

the Law; and he urged ſtrongly, That an Eſtate in Fee 
paſſed: Foꝛ in as much as he had diſpoſeddivers of his Lands to 
his bothers and their heirs, and divers perſonall Legacies to 
them and to others, but of thoſe Lands in queſtion (being mozt- 
gaged to him and his beirs, and fozfeited) he had not made any 
diſpoſing ; be beviüng the refidue of all his Goods, Leaſes, 
Eſtates, Moꝛtgages, &c. to his wife , All the Eſtate which he 
had in the Boztgage (which is a Fee fimple ) paſſed thereby; Foz 
it being in a Mill, Gall paſſe accozding to his intent. As De- 
vile of Land in perpetuum ſhall paſit the Fee: And the Caſe 19 
Eliz. Dy. 357. De viſe ot the Fee-fimple of his houſe in Soper-lane 
to b's wife, a Fee paCed, without the woꝛd Heirs, and other 


Caſcs to that.purpoſe, To ev that a Fee paCed by the in⸗ 


tent of the Deyiſoz, without the word Heirs, But Jones 
and my . ſelf continued our. fopmer - opinion:, Thar — 
er 


_ — 


nious: Fo2 they ought firſt to babe inquired of the damages , koꝛ per. 
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fee palled. But the greater queſtion would bave been, Abether an 
Eſtate to; life bad paſſed to the wife, if ſhe had been ali ve, Betauſe 
it is coupled only with perſonall things, as Goods, Leaſes, Eſtates, 
Mortgages —— &c. — — be — =_—_ _ 
Eſtate foz years, 02 Poztgages foz years ; and ſo mu 
— by reaſon of the wozds, waned am pofleſſed ; And 


Berkeley (who was abſent the day befoze)concurredinoptnion; Fog 


the heir þall not be dilinberited, noz the fee paged away without 
an apparent intent out of the wozds of the CUill. And in this caſe ig 
doth not appear, That he intended to paſs, but ſuch things where 
of he was pogeſſed, which extend only to things perſonall, oz Leg- 
ſes, whereof he is poſſeſſed, and not tofreehoid, whereof he is ſaid, 
in Law, to be ſeized. And peradventure he was not poſſeſſedofthis 
Land; Foz it is not found, That the Poztgagee entred and wag 
in poſſeſſion: And commonlp in Moꝛtgages, the Woztgagoz re- 
tains the poſſeſſion untill the Boztgagee enters fop a fopfeiture 
wherefoze it was appointed, That Judgement ſhould be entred fog 
the Plaintiff. But thep agreed, It be had deviſed all his Eſtate in 
ſuch Land; oz had mentioned, That he had ſuch Land moztgaged 
in fee, and deviled his Moꝛtgage, the Fee had paſſed. 


Cleve veſss Veer, Trin. 11 Car, rot, 


E firme of a Leaſe by Edward Dobbs, of Lands in 
Duſtsborn Abbots, in the County of Gloceſter. Upon Not 
guilty ple a ſpetiall Uerdia was found, That the ſaid Edward 

was letzed in Fee-tail of that Land; and ſo ſeized, was 
bound in a Retogniſance, in nature of a Statute Staple, accoz- 
ding to the Statute of 23 Hen, 8. acknowledged befoze Sir Henry 
Hobert, chief Juſtice of the Common Bench in 800 1, to William 
Blythe, That be, the ſaid William Blythe, 2 1 Jac, made Elizabeth 
Throgmorton his Executrix, and dyed primo Julii, primo Caroli g 
That the ſaid Exetutrix pzoved the Mill; and fox the ſaid 800 l. 
nono Julii, primo Caroli, ſued out of the Chancery an Extendi facias 
returnable in Chancery Octabis Michaelis: That afterwards, and 
befoze the return of the Wit, viz. 17, Auguſt, primo Caroli, the ſaid 
Elizabeth the Exetutrix dped: And that 22. Septemb. primo Caroli, 
the Sheriff, virtute Brevis — cepit inquiſitionem, wherebp 
was found, Chat the ſaid Edward Dobbs was ſeizedin Fee · taile ts 
bim and the heirs males of his body,of the ſaid Tenements in que- 
ſtion, at the time of the Recogniſance, of the annuall value of four- 
teen pounds, four thillings, ten pence, and at the day returned this 
inquifition into erp. They find, That 15. Aug. 1625, which 
was in primo Coli, niſtration of the Goods of William 
Blythe, not adminiſtred by Elizabeth Throgmorton, who- byed in- 
teſtate, were committed to Robert — — who, viceſimo ſe- 
cundo Mai, ſecundo Caroli, obtained a Liberate out of the Cham 
cerp to have the ſaid Lands delibered unto dim the (aid Ko: 
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bert Throgmorton Adminiltratoz, which was returned, Thar, 
ſecundo Junii ſecundo Caroli, the Sheriff delibered the ſaid Lands 
to the ſav Yominturatoz, tenendum, accozding to the ſaid Ertent ; 
whereby be entredand was ſeized, prout Lex, &c, And that the 
ſaid Edward Dobbs entred and let to the Plaintiff, prout in the De. 
claration, whereby he entred and was poſſeſſed, untill the Defen- 
dant, as Servant to the (aid Robert Throgmorton, the Admintſtra- 
toz, oaſted him; And ik, &c. And upon this ſpeciall Uerdic, it 
was argued at the Barr by Bulſtrod and Rolls, That this Extent 
and Liberate were void; Foz the Extent being ſued by the Erect 
trir, upon the Statute made to her Teſtatoꝛ, and che dying befoze 
the Enquiſition taken, The Enquiũtion taken after the death of ber, 
who lued it, was void: Foz the Wait is to appzife and ſeize into 
the bands of the King, ut ei liberari faciamus tothe (aid Executrir ; 
and the being dead befoze the laid Enquiction was taken (ſo as it 
cannot be delibered unto her) the Enquiſition taken after, and re- 
turned, is void. And fo2 this thep relyed upon 36 Hen. 6. Bro. tit. 
Statute Merchant 43. Secondly, it wasobjected, Admiting this 
Extent be not void foz that cauſe: pet the Liberate is not well exe- 
cuted, to deliber it to the Adminiſtratozz Foz the Exetutrit ſuing 
it as Erecutrir to William Blythe the Tetatoz, and he dying inte- 
fare, this Wit is ſued by the Adininiſtratoz, who comes p 
mount her, and claiming immediately from the firſt Inte nate, can 
not upon this Extent, ſued by the Exetutrix, have the Liderare; but 
he ought to commence de novo, and pꝛocure anew Certificate, and 
anew Extent and Liberate: And compared it to 26 Hen, 8. 7. and 
the Caſe 23 Hen. 8. cited Co. lib, 1. fol, 96, in Shelleys Cafe, That 
if an Erecutoz ſues a Debtoz upon an Obligation made to his Te: 
ſtatoz, and recovers, and dies inteſtate, the Adminiſtraroz of the firt 
man cannot have a Scire facias upon this Judgement, becauſe he 
comes in paramount the Erecuto? who recobered, but he ought 10 
begin de novo. And alſo compared it tothe Caſes of a Statute 
Merthant; Where the Conuſee pꝛocures u to be certiſied into 
the Chancery, and a Capias thereupon returnable into the Com- 
mon Bench (as is uſuall) oz into the Rings Beneb; and the 
Conuſoz is returned Non eſt inventus, and after, the Coniſee 
makes bis Erecutoz, and dies befoze the Erecution made by Ex- 
tendi facias, his Erecutoz map not have an Extendi facias, but ought 
to habe a new Certificate out of the Chancery, and anew Capias ; 
as it is Firzh, N. B. 131. & 2 Ela. Dyer 180. 17 Ed. 3. 31. 25 Ed. 
3. 2. Jones and Berkeley held, That fo? both cauſes the Liberate 
was not well executed, but void. But I held the contrary: Ber, 
tothe firſt, I agreed, Chat ik an extent be taken in the name ol 
one who is dead, befoze the Teſte of the Wait, it is void, accoe 
ding to the ſaid Book of 36 Hen. 8. But where an Extene ts ſued, 
and the party who ſues it, dies after the Teſte of the Wars and 
befoze the Enquiſition taken; In that caſe the Sheriff to 
inquire what Lands the Mn x the time of te Keevgnt- 
p 
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ſance acknowledged, and to make enquiry of the value of them, 
and to ſeize into the Rings bands, and return them inta C hay 
cery: And the Sheriff is not bound to tatze notice cf tbe parties 
death. who ſued it; foꝛ he is only to exetute and return his lit: 
But if Exetution be ſued in the name of one who is dead, betfoze the 
Teſte, it is meerly falſe and void: And upon this, if tbe party be 
taken, be chall have remedy by AuJica Querela, o otbet wilc, as the 
caſe requires. Secondlp, I held, that the Liberate was well erc- 
cuted at the Suit of the Adminiſtratoz ; Foz 1 agreed the cal. e, 
That an Adminiſtratoz ſhall not bave a Scire facias upon a Tudge- 
ment obtained by an E xetutoꝛ, becauſe be comes paramount that 
Judgement, and is not pꝛivy thereto. And that if a Tefatoz p20. 
cures a Certificate upon a Statute Parchant, and a Capias s re. 
turned into the Common Bench, and the Teſlatoz dies after the 
return, and befoze the Extendi facias awarded, the E recutv? mutt 
bave a new Certificate and a new Capias, and ſhall noc babe an 
Extendi facias upon the Capias returned, becauſe he is another per⸗ 
ſon and in another Court. But upon a Statute S taple, oꝛ a Ke. 
cogniſance upon the Statute of 23 Hen, 8. in nature of a © tature 
Staple, aCertificate being made, and delivered into the bande of 
the Clerk of the Crown in Chancerp, in that caſe by a Warrant 
from the Lozd Reeper, be ſhall have an Extendi facias thereupin: 
Foz this being executed and returned, is delivered into the Petty 
bagge ; And although be who pꝛotured it be dead, yet being all in 
one Court, and appearing on Recoꝛd, it is not the cour.e to babe a 
new Certificate and Extent; but the Exetutoꝛ e Adminiſtrare?, 
upon bis oath in Chancery, and ſhe wing of the Teſtament, o2 Let⸗ 
ters of Adminiſtration, (all have a Liberate, without being put to 
a new Certificate and new Extent, becauſe it is all in one and che 
ſame Court. And the Clerk of the Petty bag ge ſaid, Jt is the 
uſuall tourſe in Chancery, when there is an Extendi facias upon a 
Statute Staple, oz a Recogniſance in nature of a Statute Sta- 
ple, at the Suit of one, who dies, That the Exetutoꝛ oz Abmini- 
ſtratoꝛ, upon his oath, That he who ſued it, is dead, is to bave a 
Liberate reciting the fozmer Extent. And of this Brampſton 
doubted: Et adjournatur. Vide refiduum poſtea pag, 457. 


King and his Wife verſas Fitche. Ante pag. 414. 


Rror of a Judgement in Waſte. Babington aſſigned foꝛ Er- 

roꝛ (which was not any of the Errozs aſſigned in the Recoz?) 
That Judgement being given by default in a Mzit of Wat, 
made in Domibus, Gardinis, & Pomariis, aſſigning the Tlaſte to 
be done in the Þouſes in divers places, and in the Oꝛchard, inciit- 
ting down of twenty Apple-trees; And upon the Mit of en. 
quiry of Waſte, the Maſte being found to be in cutting down of 
two Apple trees, &c, Et quod nullum aliud fecerunt vaſtum: That 
this inding istmperfec. Secondly, Becauſe Waſte is found in 
cutting 
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cutting down two Apple trees, and that the Plaintiff ought to be 
in Miſericordia foz the refibue, which is not ſo entred, therefoze 
Ecroz : Fo2 the pzelidents are, That where Waſte is found in 
part, Er quod nullum aliud fecerunt vaſtum; As where Waſte is 
aligned in cutting down twenty trees, and the Jury finds, that 
be cut down but two trees, 62 ieſs than the Plaintiff aſſigned, the 
Plainriftſhall be in Miſericordia, Berkeley held, That it is here 
good enough ; Foz true it is, There is a diveruty where the Wit 
of Ma te and the Count is in Domibus, Boſcis, & Gardinis, And 
upon the Wait of enquiry of Waſte, the Maſte is found in Domi- 
bus & Gardinis anb nothing in Boſcis ; There the Plaintiff tall be 
amerced, becauſe be counts fox Waſte in places where no Caſte 
was commitredin the one of them: But where Malle is aſſigned 
in cutting down twenty trees, and the Malle is found in cutting 
down two trees, and ſo baries only in quantity, it is otberwile. 
But Jones and my ſelt doubted thereof, Vid, 14 Ed. 3, Waſte 27. 
22 Ed. 3. 1, Book Entries 620, Coke 8. fol, 61, 


.... 
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V Jedione firmx, Upon an eſpeciall Aerdic, and Not guilty 
E pleaded, the Caſe appeared to be ſuch, Robert Coldham, 
Citizen and Fzee-manof London, being fozmerip ſeized in 
Fee of fir Peſluages, in the Pariſh of St. Mary Magdalens, de vi- 
ſed thoſe Tenements by bis Mill in wziting, anno ſexto, Henrici 
ſeptimi, to the Parſon and Churchwardens of the Pariſ of St. 
Mary Magdalen, and their Sutteſſozs, to the intents and purpo- 
ſes following, viz. That the Churchwardens of the ſaid Pars 
ould receive the pzofits of the. ſaid Tenements; And that t 
Marks yearly ofthe pzofits ſhould finda lain foxeber, to ing 
every day at the Altar of the laid Church, and to pzapfoz the ſoulg 
of him and his Anceſtozs ; and tofind an rlarp there, and to 
erpend thereupon thirteen chillings four pence pearlp ; Ind the 
reſidue of the pzofits thereof, to be imploped about the reparations 
and Church. And they found the Cuſtoms of London, 
That the Parſon and Churchwardens are a Cozpozation, to pur- 
chaſe to the uſe of their Church, and that a Free · man and Citizen 
of London map debiſe Lands in Boztmain: And they further and, 
That ever ſince the laid Wti1, the laid ten Marks per annum were 
imployed accozdingly, foz the finding of a Chaplain, and the 13 s. 
4d. per annum fo2 the maintenance of an Inniverſary, untill the 
making of the Statute of t Ed. 6. And that a quit rent of 42 s. pet 
annum, was iCuing dut of the ſatd Cenements at the time of the 
Will and Statute, and paid to the Ging: And that the Tene- 
ments deviſed at the time of the Till, and untill the (aid Ste 
tute, were of the annual value of 91. 4s. and no moze, yeatly3 
That the Lands were ſeized into the hands of Ring Edward the 
ſixth ; Ind by him granted away to J. S. under whom the Defen- 
dant claims: And under the Parſon and Churchwardens the 
Plaintiffclaims, as Leſtee. » Chether theſe Tonements 
were given by the laid Statute to the Ring, was the ſole quegion* 
And after arguments at the Barre, it was reſolbed, That theſe 
Lade were gtven unto the Bing, Foz alcbough is was _— 
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2, 


by Grimſton, That the Land was not given foꝛ the maintenance 
of a Paieff, but only a certain ſumme ol 61. 138.4 d. peatly; Foz 
the Land being appointed foz the reparation of the Church, with 
the reſidue of the pꝛolits thereof, it being a gooduſe, Gall tave the 
Land; Bet the Court held, That foz as much as it was but the 
reſidue, fi quid fuerit z which is incertain, if any (ball be o2 ng, 
And it appears by the Uervin, That the Land was charged with 
a quit-rentof 42 s. yearly, and the ſuperſtttious uſes amounted ta 
7J. 6s. 8 d. And that at the time of the Mill anduntill the Sta: 
tute, the Land was valued but at 91. 4s. pearly, and no moze , 
and, That the p2ofits imploped with the quit⸗rent, appeared tg 
amount to 91. 8s. 8d, which was 4s. 8 d. moze than the Land 
yearly pielded, and lo no reſidue : Therefoze to be within the 
woꝛds and intent of the Statute, that is to ſap, the firſt and third 
bꝛanch; and, That the pzincipall cauſe of this gifr, is the 
maintaining of a Pzieſt and an Anniverſary, and wherewith and 
whereby a Pꝛieſt and an Anniverſary were maintained. See fo2 
this Cok, lib. 4. fol. 110. & 112. in Adam and Lamberts Caſe. Anb 
although it hath been objected, There map be impꝛovement er⸗ 
pected of the houſes, there being Gr houſes ; it was thereto an. 
{wered, That is not to be intended; Foz the value is to be regar- 
ded, as it was at the time of the Mill making, at leaſt as it was 
at the time ofthe making of the Statute of 1 Ed. 6. and a greater 
value ſhall not be erpeced; and if it were ofa greater value after, 


it ts not conſiderable; foz it is to bereſpenedas it was at the time 


of rhe Statute made, as 6 Ed. 2, Voucher 258. 19 H. 6, 46. 
Couchee thallnot render in value moze than it was at tbe time of 
the Warranty; and the value of the Land is tobe reſpeccdas it is 
ultra Repriſas, And a Caſe betwirt Drake and Hill, adjubged 
8 Car. in the Common Bench, was cited, That the 81, value ot a 
Church chall be accoꝛding as it is valued in the valuation of the 
Benelices, and not accozding to the true balue, as it is upon im. 
pꝛovement, although diverſity of opinions have been therein befoze, 
Fo the Statute intends as it was valued in the antient book of 
Firft-fruits andTenths, which was tared 29 Ed. 1. And alter, 
when another valuation was made, 26 H. 8. then attoꝛding to that 
valuation. Mheretoze this Land being charged with a quit-xent 
of 42 s. the reſidue not amounting to the value appointed fz the 
ſuperſtitious uſes, It was adjudged foz the Defendant. Vid. 43 
Ed. 3. 8. 27 Ed. 3. 1. 7 H. 3, Dower 192, 


Pew and his Wife verſas Jeffryes, 


Cit being in the Spiritual Court, fo2 calling the wife Welſh 
Jade and Welſh Rogue, Sentence being there in the Arches, Che 
Defendant appealed tothe Court of Audience; and in the Appeal 
mentioned the foxzmer wozds; and in the Libell was interlined, And 
a Welſh Thief: Ind hereupon a Pzohibition was pꝛaped and 
grantcy 
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granted, unleſs cauſe were chewn by ſuch a day to the contrary: 
Fo2 it was held cleerly, That foz the wozd Welſh Thief Action lieg 
at the Common Law, and they ought not to ſue in the ſpirituall 
Court: And foz the other woꝛds, Jt was conceived upon the firit 
motion, They ought not to ſue in the ſptrituall Court; foz they be 
woꝛds only of heat, and no ſlander, But it was afterward mo- 
ved and hewn, That the laid wozds, A Welſh Thief were not in 
the firſt Libell, noz in the Appeal at the time of the Appcal, but 
were interlined by a falle hand, without the pꝛivity of the Plain: 
tiff, in the ſpiritual! Court; and that upon examination in the 
ſpicitual Court, It was found to be falfly inſerted and oꝛdered to 
be erpunged. And that the wozds Welſh Jade, were ſheun in 
the Libell to be expounded, and lo known tobe a Welſh Whore ; 
which being a (pirituall cauſe and examinable there, it was there⸗ 
foze pzayed, Chat no Pꝛohibition ould be granted: Ind if a 70 
bibition was iſſued foꝛth, that a Conſultation might be awarded; 
Ind the Court was of that opinion, Foz the wozds, And a Welſh 
Thief, being unduely interlined , and by authozity of the ſpiri- 
tual Court expunged, and in the ſpiritual Court, Jade being 
known, and ſo expounded foz an Whoze ; and eſpectally, being 
after two Sentences in the ſpiritual Court, That the Common 
Law ought not to intermeddle therewith : Wherefoze Conſut- 
tation was granted, if any Pzohibition was iſſued foꝛth Quia im- 
provide; And Rule given, That if a Pꝛohibition was nor pager, 
That none ſhould be. 


Cleve verſus Veer, Cujus principium, pag. 450. 


As now moved again, abſente Brampſton, And Jones 
and Berkeley afgued, That this extent made after the 
death of the Conuſee was meerly void: Foz bythe Conuſces death 
(as Berkeley (aid ) the zit ot extent is abated in facto, And that 
the Sher iff hath not any authoꝛity to extend the Lands: Foz the 
Wait is, That be hall ertend and ſeize into the Rings hands ut ei 
liberemus; And when he is dead, there is not any Warrant to de- 
liver them to his Exetutoꝛ oꝛ Adminiũlrat oꝛʒ toꝛ it is particular ut 
ei liberemus, and he is not to deliver it to anp other, And compared 
it to the Caſes 25 Ed, 3. 2. 18 Ed, 3. 10. & 26 Eliz. Dy. 180, Chat 
if a Conulee of a Statute Marchant pꝛocures a Certificate upon 
the Statute, and thereupon a Capias, retournable in the Com- 
mon Bench oz Rings Bench, And the Capias being returned 
Non eſt inventus, and the Conuſee dies befoze another Execution is 
awarded, The Executoꝛs might not habeErecution,but were dire- 
>ed to bꝛing anew Certificate and a new Capias out of the Chance- 
ry. Secondly, Berkeley held, That if the extent had been well 
retourned, pet the Adminiſtratoꝛ comming paramount, the Erecutoz 


cannot habe the benefit thereof, as 29 Hen, 6. 7. And Jones * 
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of the lame opinion, and cited the Cafe betwixt Beamond and Long 
in this Court; Quod vid. ante pag. 208. & 227, Allo Berkeley laid, 
That as the Uervic is founo, the Plaintiff ought not to have 
Judgement; Foz it is an Ejectione firmæ of the capitall Meduage, 
Sive ſcitum Manerii de 3. and one hundzed and twenty acres of 
Land, one hundzed of Paſture, &c. in B. which Declaration is not 
good foz the Meſſuage, becauſe it is in the viſjuncive, but it is gro) 
fo the Land, and there is no title found foz the Defendant fo? the 
Land. Foz the Aerdid finds, Chat the ſaib Edward Dobbs, the Lel. 
ſoz æ the Conuſoꝛ, was ſeizedin tail of the Panoz of B. at the time 
of the Rrcogniſance ; And that this Manoꝛ was delivered in er⸗ 
tent; but be doth not ſap, That the Land in the Declaration was 
parteil of the ſaiv Manoꝛ; And ſott is not found, That this Land 
was delibercdin Ertent, and then the Dekendant bath no titie, 
But Jones agreed with me, That this is not matertall; Foz being 
in an elpetiall Uerdic, it is intended, otherwiſe there would be no 
cauſe of a ſpetiall Uerdicn, See koꝛ this point Coke 5. fol. 95, 
Goodales Caſe. So foz the matter Jones and Berkeley agreed, Chat 
Judgement ould be given foz the Plaintiff : But I argued to the 
contrary, becauſe this Ex ent upon the Statute is in nature of a 
Statute Staple, Mhere all the pzoceedings are in Chancery, any 
not like ta Erecutions upon Statutes Marchants, Where the be. 
ginning is upon a Certificate made in the Chancei p, anda Capias 
is awarded retournable in he Common Bench, oz Kings Bench; 
Foz there peradventure, as the Caſe is 18 Ed. 3. 10. & Dyer 180, 
Ahere the Conuſce dies befoze Execut un the Executoꝛ ſhall nut 
pꝛoceed in the Execution, upon Non eſt invencus returned, without 
a new Wit out of the Chancery, becauſe it is their Warrant to 
p2oceed in the Common Bench; but an Ertent upon a Statute 
Staple, and the pzoceedings thereupon, are all in the Chancery; 
And then, although the Conuſee dies betwirt the zit of Extent, 
and the return thereof; pet being but a pꝛe paration unto the Ere- 
cution upon his Cogniſance, what Lands are ertenbable and the 
value of them, and to ſeize them into the Rings hands, ut ei libere- 
mus, none hath anſwered to it; And it being returned there, it is 
in vain to have anew Enquiũtion, it being all of Retoꝛd in the ſame 
Court. Secondly, Although the Conuſee dies befoze the return of 
the Wait, there being a good Enquiſition, it is well enough; And 
although it be an Enquiſition after tbe death of the Conuſee, yet it 
is good enough; Foz the Sheriff did that which the Wztt enjopned 
bim, viz. to enquire what Lands the Recogniſo? bad at the time of 
the Recogniſance acknowledged, oꝛ after, of what annuall valuc, 
and to ſetze them into the Kings hands, ut ei liberemus, That is 
only toſhew the Rings intent; and the ſeizure into the Rings 
bands, makes not any Title to the Ring, noꝛ puts the poſſeſſion in 
bim, dut is only matter of fozm; As it is in 3 Ed. 6, fol. 67. Al. 
though an Enquiſitton be after the death of the Conn ſee, yet it is as 
god as if it had been in his life; fox the Sheriff may not take _ 
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of the death of the Conuſe,but he ought to return how he ler ved the 
Mit; And if be return that the Conuſee is dead. he (ball be amear · 
ced, as 10 Hen, 4. 5. & 7. & 32 H. 6. 28. are: And there is a diffe. 
rence betwixt a Jubiciali CWzit, after Judgement to doe execution, 
and a Mit Dziginall; Foz the Wit Judiciall, to make crecution, 
thallnot abate, no2 is abateable by the death of him who ſues it; 
as it is the common courſe, if a Capias ad ſatisfaciendum, gz a 
Fieri facias upon Judgement idueth, the Sheriff ſhall execute it, al- 
though the party who ſued it dieb befoze the return ot the Mit, and 
although the bea lh be befoze oꝛ after the Exetution, it it be after the 
Teſte of the Mit, it is well enough. As where a Capias ad ſatis- 
faciendum is (ured, and the party taken befoze oz after the death of 
bim who ſued it, and befoze the day of the return; oz 1f a Fieri facias 
be awarded, and the money le vyed by the Sheriff, and the Plain- 
tiff dies befoze the day of the return of the zit. yet the Erecutoz oz 
bis Adminilirato? ſhall have the benefit, and is to have the money: 
And it is no return koꝛ the Sheriff to ſap that the Plaintitt is dead; 
and therefoze he bid not exetute it. And foꝛ the ſecond point I ar- 
gued, betaulc it is not a Suit by way of Action, as a Scire facias,o? 
Debt, which I agreed, The Adminiſtratoꝛ hall not have, upon a 
Judgement obtained by the Executoꝛ, betaule he comes paramount 
tbe Executoz, Vid. Cok. lib. r. fol. 96. & lib. 5. fol. 4. Brudnells Caſe, 
Bet this being no Suit, but the pꝛaping of a Liberate upon the 
chewing of the Letters of Adminiſtration; the Adminiſtratoz 
map well have it; and he is the party who hath the pꝛivity to de. 
mand it, koꝛ the benefit of the Inteſtate : And ik the Exetutoꝛ bad 
bad the ertent well exetuted, and the Liberate thereupon well delt- 
vered, and were in poſſeſiion tbereok, and died inteſtate, The Ad⸗ 
miniſiratoꝛ of the fir man, in whole right the Ertent was ſued, 
Gou'd ba ve it, as Jones agreed afterwards in his Argument: Sg 
where it is only to demand Delivery, be may do it well enough, 
But not withſtanbing theſe reaſons, Jones and Berkeley appointed, 
(Brampſton chief Juſtice being in the Court of Mards) That 
Judgement (ould be entred fo2 the Plaintiff: Foz Jones ſaid, 
That Brampſton delivered unto him bis opinion foz the Plaintiff ; 
becauſe the ertent taken after the death of the Conuſee, although 
it was returned in the Chancery at the day of the return of the 
Wait, was meerly void; and ſo the Defendant had not any Title 
thereby; Wherefoze Judgement was entred accozdingly foz the 
Plaintitf, 
Webb verſus Nicholls. 


E Rror of a Judgement in the Common Bench, in an Action upon 
the Caſe, for words. Where Nicholls declared that he was 


an Attoznp in the Common Bench, and ſo bad been foz fifrien years; 
and whereas one Humphry Stile bad retained bim foz bis Attoznp, 


to pzoſecute a Suit againſt J D. That Webb, præmiſſorum non 
MPmm 2: ignarus, 
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ignarus, intending toſcandalize him in bis Pzofedion, and to dil. 
ſwade others from retaining him, having Communication with the 
ſaid Humphry Stile, falfly and maliciouſly ſaid ot him, the ſaid Ni- 
cholls, theſe woꝛds, I marvail you will imploy ſuch a Knave as Ni- 
cholls (innuendo the Plaintiff) You will have but diſgrace and diſ- 
credit by imploying him, He ( innuendo the Plaintiff) is a proclai- 
med Knave in the Market. Quorum præmiſſorum prætextu, he was 


much pꝛeiudiced in his Pzofeton,many of his Clients withdzaw. 


ing from him, &c. The Befendant pleads Not guilty, and found 
again him, and damages aſſeſt to 200 I, and upon this Judge. 
ment Erroz bzought and adigned, becauſe the woꝛds were not act: 
onable; Fo2 be doth not ſay, That che communication was with 
the ſaid Humphry Stile of the (aid Suit, noꝛ is it hewu, That the 
woꝛds were ſpoken of the imployment in bis PzofeCion; and there- 
foze Heath Serjeant moved. That an action lies not foz theſe wozds; 
Foz to call an Attoznep Knave, is but a woꝛd of heat, anda wozd foz 
which no Action lies; and to ſap, He is aproclaimed Knave in the 
Market, is but an aggravation of the wozd Knave, And this Caſe 
differs from Bychleys Caſe, Cok. 4. fol. 16, Fo2 there be ſaith of 
him being an Attozny, Youare known to be acorrupt man, and to 
deal corruptly ; lo às thoſe woꝛds cannot babe any other erpoſition 
then as touching bis Office of Attoꝛny: But it is not ſo here, &c. 
But all the Court held, That the Action well lies; Foz it is not in- 
tendable, but that he ſpake of him as an evill dealer in his Pꝛoleſſi⸗ 
on; foꝛ heſpeaking with him, who uſed the ſaid Plaintiff in a 
Suit, and ſpeaking to him the wozds, ut ſupra, they have relation 
to his Pꝛoteſſion, and cannot have other intendment, elpecially the 
Plaintiff alledging, That he ſpake them to ſcandaiize him in his 
Pꝛokeſſion; and the Defendant pleading Not guilty thereunta, 
and being found guilty, accozding as the Plaintiff bath counted; 
Taherefoze the Judgement was affirmed. 


1 That _ Saturday before the end of the 
Term, the King cauſed his Proclamation to be publiſhed the 
ſame day in Chancery, That in regard of the increaſing of the Peſti- 
lence in Loxdon, and the places thereto adjoyning, and the danger 
it might diſperſe into the Country, he reſolved to adjourn the Term 
from Octab. Trin. untill Tres Trin. And that the ſaid returns ſhould 
be only for furtherance of the ordinary Proceedings; And that 
no Proceedings ſhould be upon Demurres or ſpeciall Verdicts, nor 
any Hearings in the Starre-chamber, or in any the Courts of 
Equity, 


Stone verſus Newman. Ante pag. 427. 


: | 'Þis Cale was now mobed again uponerceptions tothe plea- 
ding, Firſt, Becauſe there is not any ſeifin alledged in the 


Queen, And then Sir Francis Wiatts title is good untill ſeiün; - 
e 
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be bad the firſt poſſeſſion, Sed non allocatur; Foz it appears, o 


That after the Attainder,theMucen being entituled by the general 

ga of Parliament, of 33 H. 8. and by the ſpectal Ac of primo Ma- 
riæ, of the Attainder of Sir Thomas Wyatt, it was in the Queen 
without office and that the Queen granted it by Patent untobim, 
under wbom the Plaintiff claims, who entred, and was leized un. 
till Sir Francis Wyatt entred and diſtrapned foz damage feſant ; 
lo he had the pꝛioꝛity of poſſeſſion and right (as it was now held by 
the greater opintonz) where koze this exception was diſallowed. 
The lecond exception was, That the Endictment was by virtue of 
a Commiꝗ. on granted to divers perſons; And he doth not lay, ſub 
magno Sigillo Angliæ, And that the Artaindex was upon tbe Trp- 
all befoze the Commiſſiene rs, and be doth not ſap, ſub magno Sigil- 
lo; ſo as if it were not ſub magno Sigillo, it is not god. And in poof 
thereof, the pleading in the Common Bench in Moultons Caſe was 
remembzcd, That the Commiſſion was ſub magno Sigillo: And in 
Huntleys Caſe, in this Court, Becauſe the depꝛivation was found 
b:foze the Commiſſioners Eccleũaſticall, virtute Commiſſionis to 
them directed; and he dotb not lay ſub magno Sigillo, it was held 
to be il; and Cok. lib. 5. fol. 51. Letters Patents were pleaded 
ſub magno Sigillo. And although it be true, That in Plow. Com- 
ment. in Walſinghams Caſe, it is pleaded as here, and doth not ſap 
ſub magno Sigillo, and pet Judgement given; Jt was laid, That 
was becauſe noerception was taken thereto. And in Cok. lib. 
entr. fol, 174, the Commiſſion is pleaded by Letters Patents ſub 
magno Sigillo, and an Attainder by virtue thereof, & ibid. 194, in 
the Caſe of Sir Moyle Fynch, it was ſo liłkewiſe pleaded : So ge. 
nerally the pleading is ſub magno Sigillo: Other wiſe it is ill, and 
as no Attainder pleaded. And of that opinion was Jones at the 
fir; but afterward, upon learch ol Pꝛeũ dents, whereby it appea: 
red, that lometimes ſub magno Sigillo was omitted; and when it is 
be wn, Quod per literas Patentes Commiſſionis (omitting ſub magno 
Sigillo) It is to be intended under the great Seal, and not otyer- 
wiſe. Al the Court agreed. That although it were the better courſe 
to ſhe w, that it was ſub magno Sigillo, yet being omitted, it is well 
enough; and good both wayes: And they agreed, That bere, ac: 
coꝛding fo the greater opinion in the Erchequer Chamber, Judge- 
ment ſhould be cntred foz the Plaintiff, 


Porters Cale. 


1 Pon the Statute of primo Jac. cap. 11. Porter 
was endicted, Fo2 that the being lawfullp married to 
Porter, and he then living and che well knowing thereof, felonice 
eſpouſed one Rooks, contra formam Statuti. A pon Not guilty pleaded 
a ſpeciall Aerdia was found, Chat che was lawfulip eſpouſed to 
the ſaid Porter; And that befoze Sir John Lamb, Judge of the 
Court of Audience, te had ſued a Divozce from the ſaid Porter 
SBmm 3 propter 
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propter ſævitiam: Where, upon pzoſecution, it was decreed, Quod 
propter ſævitiam of her ſaid hus band towards ber, ſhe Gould be le. 
parated à Menſa & Thoro from her laid husband; but no woꝛb of 
divorciamus was therein: And it was expzeſly intimated in the 
Sentence, That ſhe chauld not marry to any other during the lite of 
the ſaid Porter. And this Sentence was found in hæc verba. And 
that afterwards, within ſix moneths, the laid Porter living and ſhe 
knowing thereof, eſpouſed the ſaid Rooks, And if ſhe be guilty of 
the feloniotis marrying of a ſecond busband,againſt the foꝛm of the 
Statute, they pzayed the Oliſtretionof the Court? And it was ar- 
gued at the Barr by Germin,foz the King, That it is felony within 
the Statute ; foz ſhe is direaly within the wozds of the body 
of the Ac, She being married to one man and be being alive, 
and the ( knowing thereof) marrying to another. And the Pzoviſo 
ſhall not aid her; Fo2 that doth not extend but only to perſons 
which are divozced by Sentence in the Cpirituall Court; but b re 
is not any Sentence of di voꝛte, but only aſeparation from her h l. 
barda Menſa & Thoro, which is only a liberty to live from him, 
and a pꝛobiuon only toꝛ her ſafety, That the ſhall not live with him, 
to avoid bis miſuũng of her by his cruelty: And there is not one 
wozd of divorciamus in the ſentence, as there is in ebery caſe of Di- 
voꝛte; therefoze the is out of the ꝛobiſo. And this is none of the 
Divoꝛtes mentioned 47 Ed. 3. folio ultimo; Where it is found, 


that there be but five Divoꝛces, viz. cauſa Proſe ſſionis, cauſa Præ- 


contractus, cauſa Conſanguinitatis, cauſa Affinitatis, & cauſa Frigidi- 
tatis: And this Dibozce is none of them; and the Pzoviſo doth 
not intend, but when there is ſentence of an abſolute Divorce, But 
Holbourn and Grimſton, fox the Defendant, argued frongly to the 
contrary ; Foz it is apenall Law concerning life, and therefozc 
ought to be favourably expounded in favorem vitz, and that tbe 
Pꝛoviſo extends to this kind of Divoꝛte; fo2 there be Dibozces 
ex cauſa precedente: Is in the Caſes of Divoꝛtes cited, which be 
net pꝛoperly Divoꝛtes, but rather Sentences of nuilifying the 
Marriage, which is not intended in the Pzobiſo ; fox ſuch a Mar⸗ 
riage was void of it ſelf: And by the Sentence declaration is made 
That it was void ab initio: Ind ſo it is where Marriage is infra an- 
nos nubiles; and ſuch D1bozces are declared Null, æ by luch Divozce 
the parties are frieda vinculo Matrimonio, But there be Dibozces 
ex cauſa ſubſequente, as cauſa Adulterii, which, in the intention of 
ſome, is an ablolute Divozce, and that the party innocent might 
marry again: But others conceive,That it is no abſolute Divozce, 
but only a ſeparation a Menſa & Thoro, and frees the parties from 
the perkaꝛmance of ton ugall duties only, the one with the other. 
Foz although in foꝛmer times, it was queſtioned, whether ſuch 
parties divozced might marry again, yet now it is made cler by the 
Canons, that they map not. And to avoid this queſtion pꝛinci- 

paily, This Pꝛoviſo was added in the Statute, That where ſen- 

tente of Divozce is given, ſuch perſons marrying ſhall not be in dan⸗ 
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ger to be Felons by this Statute. By the lame reaſon in this Cat 
there being a ſentence of Divozce, alihough it doth not diuol ve 
parties 4 vinculo Matrimoniiʒ pet an ignoꝛant woman cannot knaw 
that diſtinction, But they conceive when there is a ſentence of Ot. 
bozce, that they are out of the Statute. And alghough there be ng 
ſuch woꝛd as divorciamus in the ſentence, pet there is ſeparamus; 
And the woꝛd divorciamus is not uſuall, but ſeparamus, And Cok. 
Lit. 2 35, ſhews what divozces be 2 vinculo Matrimonii, which are 
the Di voꝛces befoze cited in 47 Ed. 3. 27. which are tauſes pzece- 
dent the Marriage; And by ſuch Dibozces the iNue is made a 
Ballard, and thereby declared, That they were not juſtz Nuptiæ. 
But Divazce cauſa Adulterii, is no diſſolution à vinculo; but only 
a Menſa & I horoʒ and therefoze the Coverture continues betwirt 
them. And to that purpoſe a Caſe was cited Paſch. 40 Eliz. rot. 
292, betwirt Stevens and Where the pus band, after ſuch 
Divozce cauſa Adulterii, releaſed an Obligation made to his wife 
befozc the Coverturez And it was adjudged a good releaſe ; which 
pzoves, Tl at the Marriage continues. And another Caſe Trin. 
2 Jac. rot. 8 15. one Stowells Caſe , That the wife, after ſuch Di 
vozce, could have Dower of her busbanvs Land; which pzoves, 
That tbe Eſpouſalls continue betwirt them. Fut a Divozce cau- 
{a ſævitiæ, is grounded ex jure Nature, and is in the lame manner 
and nature as a Divozce cauſa Adulterii: And the Pꝛo biſo in the 
Statute is, That the parties divozced by Sentente it he takes ano- 
ther wife, o2 the wife takes another husband, ſhall not be within 
the danger of the Statute. And this extends to every manner of 
Sentence of Divozce, and not to any particular cauſe of Otivorce : 
And ſo concluded, That che is within che Pꝛobiſo of the (aiv Sta 
tute, and ſo Not guilty of the felony. But the Court much doubted 
whetber ſhe were within that Pzoviſo: And if this ſhould be ſuffer: 
ed, many would be divorced upon luch pzetence, and inſtantly mar. 
ry again, whereby many inconventences would enſue. C Ahereupon 
ſde was adbiſed, not to inſiſt upon the Law, but to pꝛocure a Par: 
don to avoid the danger: Fo2 it was cliecly agreed by all the Cibi 

[fans and others. That this ſecond Marriage was unlawfuil, and 
that che might be in danger to be adjudged a Felon by this Sta- 
tute. 
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Anonymus. 


Cire facias, Upon a Judgement given in Debt fox Baron and 
Feme, as Adminiſtratrix to her firſt Þusband, the Feme being 
dead after Judgement, and befoze Execution , the Bare» 

bzought a Scirefacias, and upon the Sciri teci returned, obtained a 
Judgement by Nihil dicit; and this being a Judgement of the laſt 
Term, Rolls now moved to ſtay Execution; Fo2 the Debt being 
due to the Feme as Adminittratrir,although the Recovery be by the 
Baron and Feme, (he being dead, the Baron map not have Execution 
upon this Judgement: Foz the Debt was due to the Feme in Aute 
Droit: And of this opinion was all the Court, That the Scire facias 
ought not tobe bzought by the Baron, but being ſued, and Judge- 
ment obtained thereupon the laſt Term; although the Judgement 
be erronious, pet it ought to ſtand untill it be reverſed by Erroz, 
But whether he may habe a Wait of Erroz in the Erchequer 
Chamber, Tam in Redditione Judicii, quam in Redditione Execu- 
tionis, Jones and Berkeley doubted 3 Foz upon a Judgement in a 
Scire facias in this Court, there lies no Wait of Erro2 in the Ex⸗ 
chequer Chamber. But I held, foꝛ as much as this Scire facias is 
but to habe Execution grounded upon a fozmer Judgement, That 
it is within the Statute of 37 Eliz, and that a Wzit of Erroz lies 
in the Erchequer Chamber to reverſe the Judgement and the Ere- 
tution: And although there be no Erroz upon the Judgement, but 
that it be affirmed, pet the Execution map be reverſed : But 
Brampſton chief Juftice doubted thercof 3 Ideo Curia adviſare vult. 


Cholmleys Caſe, 


be againſt Jaſper Cholmley and John Cholmley of 
. Hoxton, in the County of Middleſex Gent. Foz that they 
Inſultum fecerunt upon John Higham Docoz of Phyũck, in Eccle- 
ſia de Shoreditch prædicta; Et predict, Joh. Higham, ad tunc & ibi- 
dem, in Eccleſia de Shoreditch prædict. verberaverunt, vulneraverunt, 
& male tractaverunt contra formam Statuti, &c, Upon this the 
grand Jury find Billa vera quoad Jaſper Cholmley, and Ignoramus 
koꝛ John Cholmley; And hereupon he appeared, and pleaded Not 
guilty, and found againſt him. Rolls now mobed in an Arreſt of 
Judgement, That the Endictment was not good, being — 
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whercas it is found only Billa vera againſt one. Sed non allocatur; 
Betauſe it was exbibited again? two, and it is but faiſe Latine. 
Setonaly, Betauſe the Endiament is contra formam Statuti, and 
this oflente is not puniſhable by the Statute, unleſſe that be [mote 
lirh a weapon, oꝛ dzewa weapon in the Church, oꝛ Church · yard 
v2 bꝛe w a weapon to that intent, which is not mentioned in the 
Endiament: And by the ſecond Clauſe in the Statute, fox fmiting 
v2 [aying violent hands, it is excommunication ipſo facto; and it is 
not mentioned bere how he ſtroke, and thereof the Juſtices doubted. 
Fut Jones ſaid, That the Endiament was good foz Battery at the 
Common Law. But ail rhe other Juſtices were againſt him 
therein; koꝛ the Endiament concluding contra formam Statuti, it 
cannot be g60d, as foz an offence at the Common Law. But akter⸗ 
wards another exception was taken by Grimſton, Becauſe the of. 
fence was alledged to be done in the Church of Shoreditch afoze« 
(aid, and Shoreditch was not named befoze: And upon view of 
the Endicment, it appearing to be ſo, all the Court beid,That the 
Endiament was vo:d : Aud foz this cauſe the Judgement was 
ſtayed. 


Mary Smiths Caſe, 


* Ary Smith and others were Endiced upon the Statute of 
LVI4&Sõ Ph. & Mar, cap. 8. in the County of Midd. befoze the 
Juſtices of the Rings Bench; Becauſe thep took and conveyed a- 
way Frances the Daughter of Scipio Squire, being under the age of 
Urtcen years unmarried, and in the cuſtody, and under the govern- 
ment of her ſaid farber, without his conſent & contra formam dicti 
Statuti: And upon this, Mary Smith pleaded Not guilty, and was 
found guilty: Ind it was moved in arreſt of Juogement, That the 
Endiament in this Court was not god: Being Coram non judice; 
Becaule the Statute appoints, That foz this offence the party 
offending chal i be puniſht by two years impaiſonment, oꝛ ſhalt pay 
ſuch a fine as the Starchamber ſhall appoint. And the wozds in 
the Statuteare, That the Councellinthe Starchamber, and the 
Juſtices of Iſſiſe by Jnquiſition oꝛ Endictment, ſhall have power 
to bear anddetermin, & c. And whether this may ertend to Juſtices 
of the Kings Bench, to gibe them autbozity toinquire,was the que 
ſtion, Oꝛ only to Juſtices of Adiſe? And whether Juſtices of the 
Kings Bench be not Juſtices of Aſſiſc? But of this the Court 
doubted, Betauſe there be no Juſtices of Adiſe fo2the County of 
Midd. The ſecond queſtion was, Admitting they may hear and 
betermine , Whether they may impoſe any ſine, 02 only gibe 
Judgement foz the impꝛilonment; Becauſe the fine is appoint: 
ed ta be aſſeſſed in the Starchamber, and in no other place? 


Quzre, 


Nnn Memorandum, 
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Termino Trinitatis, anno duodecimo 


Emoranaum, That in regard of the increaſing of the Peſti- 

lence in London, and the places adjoyning, Ihe King, according 

to his Proclamation formerly made, directed his Writs of adjourn- 
ment to the Kings Bench, Common Bench, and the Exchequer, to 
adjourn the Term from OFabis Trinitatis unto Tres Trinitatis. And 
upon the ſame day of octabis all the Courts fate untill eleven of the 
Clock in the forenoon, and heard motions concerning matters in ar- 
reſt of judgement, and pleadings, and Endictments, and Writs of Er- 
ror z where it appeared, That the Writs of Error were brought for 
delayes of Execution, and no colour of Error: But no Judgements 
in any Demurrer, or matter in Law upon ſpeciall Verdict, unleſſe it 
were in Caſes which were moved the laſt Term; and rule given, That 
if cauſe were not ſnewn the firſt or ſecond day of this Term, Judge- 
ment ſhould be entred for the Plaintiff or Defendant, as the caſe re- 
quired. There, upon motion, although it were upon Demurrer, or 
ſpeciall Verdict, no cauſe being ſhewn to the contrary, the Court gave 
— according to the former rule: And ſo Juſtice Hutton ſaid 
they did in the Common Bench. And afterward upon the ſame day 
Brampſton chief Juſtice — That whereas the Priſoners of the 
Kings Bench and Fleet had ſeverall times petitioned the King, for a- 
voiding the danger of the infection of the Plague much increaſing, 
That they who could give ſufficient ſecurity to the Marſhall or to the 
Warden of the Fleer, to be true Priſoners, and to return to Priſon at 
the dayes to them preſcribed, might goat large by Habeas Corpus for 
that time (as they pretended was the antient courſe in former times, 
upon the like caſes, ) And all the Juſtices and Barons of the Exche- 
quer, beſides the Lord Finch chief Juſtice of the Common Bench, and 
Baron Denham (who were not in Town) being aſſembled at the Lord 
Keepers houſe, to conſult of this matter, and what courſe was to be 
taken for the ſafeguard of the Priſoners , upon conference with 
the Lord keeper, reſolved, That an Habeas Corpus was an anci- 
ent and legall Writ 5 but under colour thereof, the Warden of the 
Fleet, and Marſhall of the Kings Bench ought not to ſuffer Priſoners 
to go at large, but that ſuch permiſſion is an abuſe of the ſaid Wrie, 
and an eſcape in the Keeper of the Priſon : But for the ſafeguard of 
the Priſoners ( who might if they would provide for themſelves by 
payment of their debts, and be diſcharged) the Warden of the Fleet, 
by rule or licence of the Courts to which they are ſubject, and the 
Marſhall of the Kings Bench, by rule from the Kings Bench, may 
keep their Priſoners in any other place in the Country, to be aſſigned 
by the Courts unto them: But there they ought to be kept as priſoners, 
ſub ſalva & arcta cuſtodia, as they ought to be in their proper Priſons, 
And this reſolution was delivered unto the King under all their Hands; 
And the King ſignified his pleaſure, That he very well approved there- 
of, And commanded, That it ſhould be obſerved. And it was remem- 
bred, That in primo Caroli, when the Term was at Reading, ſuch teſo- 
lutions were by all the Juſtices, And afterward, about eleven of the 
Clock the ſame day, the Writ of Adjournment was opened, and 
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ly read; and the Term was -adjourn'd untill Tres Trinitatis. Note, 
That neither Chancery, the Exchequer Chamber, nor the Dutchy 
Court did fit all this Term, 


Stone verſus Lingar, and others, 


Ction upon the Caſe. Whereas the Plaintiffs were Inba- 5. 
A bicants, and poſſeſſed of ſuch Lands foz years in the Parit | 
of St. Martins, and were there liable to the payment of all duties 
foz the Reparation of the Church of the ſaid Pariſh, and co all 
taxes and charges within the lame. That the Defendant being 
Conſtable of Roxborogh, falflp pzeſented, That they were Tnba- 
bitants in the Pariſh of Roxborogh, and poſſeed of the ſaid 
Lands in the Pariſh of Roxborogh,and chargeable there to the pap- 
ment of ſuch duties; by reaſon whereof, they were compelled 
to pay ſuch ſummes unduely; Foz which they bzought this Agion. 
Apon Not guilty pleaded, the Defendant was found not guilty, 
And Grimſton mobed fop the Defendant to babe double coſts, be- 
cauſe wb it be did, was bp virtue of his Office; and by the Sta- 
tute of 7 Jac. cap. 5, be ougbt to have double cots. But on the o 
ther lde it was moved by Atkins, That this being a ſpeciall Aion 
upon the Caſe foz falſe Pzeſentment (and not an Action of Tref: 
paſs 02 falſe Impꝛiſonment) wherein liberty is given to plead Not 
guilty, and give the ſpeciall matter in evidence. Ind the quefion 
being, In what Pariſh the ſaid Lands were? Chat it was out of 
that Statute, but within the Statute of 23 Hen. 8, which gives 
ſingle co?s tothe Defendant. And of this opinion was all the 
Court, and gave rule accozdingly, | 
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Humphrys verſus Stanfeild. 


Ction for words, Whereas the Plaintiff being 
Sonne and Þeir apparent to John bis Father, 
who was poſſeſt of goods to the value of 200 1, 
and ſeized of Lands to the value of 40 l. per an- 
num; and whereas William Humphrys, his Un- 
cle, was ſeized in fee of Lands of the value of 
= 401. per annum, and he the Plaintiff, was in like- 
lybood tobe bis Heir: That the Defendant, todiſgrace the Plain- 
riff, and to make others have an ill opinion of him, ſaid maliciouſip 
and falſly of the Plaintiff, Thou art a Baſtard. Upon Not guilty 
pleaded, and found foz the Plaintiff, and damages aſſeſt to 40 l. 
Maynard moved in arreſt of Judgement, That theſe woꝛds be not 
actionable, becauſe he doth not bew any particular damage. Bur 
all the Court beld, That the Action lies; Foz by reaſon of theſe 
wozds, he may be in diſgrace with his Father and Uncle, and they 
— jealouũe of him touching the ſame, tis poſſible they 
may diſinberit him; and although they do not, yet the Action lies 
fo2 the damages which mapenſue. - And Jones tited, That in the 
Exchequer Vaughan bzought an Atidn againſt Leigh, ſurmiſing, 
That Land was given tothe Plaintiffs Gzandfather, and to the 
Þeirs Males of bis body; And that he bad Idue the Plaintiffs 
Father, who had Iſſue the Plaintiff and divers other Sons then 
living, who by poſſibility might be heir to that Jntail : Chat the 
Defendant laid of him, Thou art a Baſtard, whereupon he bzougbt 
bis Action, andit was adjudged maintainable, and this Judge- 
ment affirmed in a Git of Erroz. Andansther Caſe was cited fo 
be lo reſolvedin this Court, betwirt Baniſter and Banifter, And 
of this opinion was alt the Court ; Wherefoze rule was given, 
That Judgement ſhorfld be entred fo? the Plaintiff, unleſs, 8c, 


Nan 9 | William 


Termino Paſchæ, anno decimo tertio 


William Slaters Caſe, 


W Illiam Slater was, by Elizabeth Eaton, charged with the get. 
ting of a Baſtard Child on ber body. The two next Juſti. 
ces did not make any Oꝛder in it, accoꝛding to the Statute of 18 
Eliz. but the Cauſe came firſt to be oziginaliy heard at tbe generall 
Seſſtons of the ]Peace at Spaulding in the Countp of Lincoln, 13. 
Jul, 8 Car, where the Juſtices oꝛdered, Chat whereas it was p26 
bed by witne les, that one Alexander Leigh had often uſed pzibate 
company with the ſaid Elizabeth Eaton, and bad confeſſed that be 
bad done as much to ber as a man coulddotoa woman; And that 
ſhe had laid, Chat Leigh had the uſe of her body, and that ſhe feared 
ſhe was with child by hin. That thereupon Slater ſhould be dil⸗ 
charged of the child, and che be committed to the Þouſe of Coxreg!, 
on, during her life; And that Alexander Leigh, tbe reputed father, 
ould pay from the birth of the child, to the Churchwardens of 
Pinchback weekly 14 d. towards its maintenance , until the age 
of fourteen pears; And tbe Dverſcers then to take the child. After 
wards 1. Auguſt 12Caroli,at the Aſſiſes at Lincoln, upon complaint 
of the Inhabitans of Pinchback to the Judges, they ozdered, That 
two of the nert Juſtices, to the Pariſh where the Child was bozn 
( naming them) ould take conſideration thereof, accozding to the 
Statute, and ſittle ſuch courſe therein, as to Juſtice appertained; 
whereupon thoſe two Juſtices primo Marti, 12 Caroli, declared the 
ſaid William Slater to be the reputed father, and that he ſhould pap 
(the Child being fibe pears old, and all that time habing ben main. 
tained at the Pariſh charge) at one payment 181, to the overſeers 
of tbe (aid Pariſh, and 14 d. wirkly till the Child came to fourtien 
years of age, and to give bis Bond of 50 l. foꝛ perfoꝛmance thereof: 
And the laid Slater refuſing to pay oz give Bond, the ſaid Juſtices 
of Peace committed him. Whereupon be ſued out a Cerciorari to 
remove the pzocecdings into this Court, who appearing upon an 
Habeas Corpus, and upon reading of the return, and bearing Coin 
ſell on both Ges, Grimſton being of Counſell foz the ſaid Slater, 
theſe points were relol bed bp the whole Court. Fir, That befoze 
the Statute of 3 Caroli cap. 4. the Juſtices at the SeCions bad no 
authozity to medble in the caſe of baſtardy, till the two next Juſt 
ces accozding to the Statute of 18 Eliz. cap. 3, bad made an ozder 
therein: and that then, and not befoze(the partie refuſing to perfozm 
the ozder, upon his appeal giving reaſonable ſecurity to appear 
at the nert Seſſions, and abide ſuch ozder as the Juſtices there, 
o2 the moze part of them Gould make, 8&c. The Juſtices at 
the SeMons: might make a new ozder, &c. otherwiſe not. 
Secondly, That by the Statute of 3 Car. cap. 4, the Juſtices ot 
the Seſſions have power and authoꝛity oziginally, to make an oz 
ber in the caſe of baſtardy ; fox the wozdsof the Statute are, viz. 
Thar all Juſtices of the Peace within their ſeverall _— and 
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pꝛecinqs, and in their ſeverall S eſlions, may do and execute all 
things concerning that part of the Statute touching Baſtards,be- 
gotten cut of Lawfull — » That by Juſtices of the 
Peace in the ſeverall Counties are by the ſaid Statute limited to 
de done. And there koze the firſt Oꝛder made by the Seſſions was 
in this caſe good and legall, andthe ſecond Oꝛder made by the two 
nert Juſiices, void, and could not alter 02 revoke the Oꝛoer which 
was firſt made by good authoꝛity: And foz pzoof thereof one Pridge- 
ons Caſe, Quod vide ante pag. 341, & 350. was cited, Thirdly, 
It was objected, That the commitment of Elizabeth Eaton f 2life, 
foz ber firſt offence, was moze than the Juſtices bad authoꝛity ro 00; 
and therefoze the Oꝛder boid. But it was reſolved, That an Er- 
roꝛ in part, and in that part of the Oꝛder which onip concerned ber, 
ſhould not bittate the whole Oꝛder. 


Goodier verſus Platt. Hill. 1 1 Car. rot, 349. 


| Pas of a Judgement in the Common Bench, in Formedon. The 
Judgement was upon Gerdi, Quod recuperet ſeiſinam de 
uno Meſſuagio & duabus acris Terræ & Paſturæ, not mentioning ſe- 
beraiip tbe quantity of the Land, noz the quantity of the Paſture, 
which bc ing ili koꝛ rhe incertainty, it was moved, That the Judge- 
ment might be affirmed fox the Deftvage, which is certain as to 
that. ut it was held, That though the Common Bench might 
babe given Judgement fox the Mefſuage only; yet when they 
have given an intire Juogement fuz the Meſſuage and Land, this 
being ill in part, ought to be reverſed koꝛ the whole; And cannot 
be atizmed koꝛ part and reverſed foz the reudue. 


Turner verſas Lee, 


Eplevin, The Defendant abows as Erecutoz, foꝛ the arrears 

uk a Rent cha. ge, granted to the Ceſtatoꝛ koꝛ divers pears, if 
he lived {0 long. The Plaintiff takes idue, Quod non conceſſit, and 
found foꝛ the Abowant. And aſter Uerdia it was moveo in arreſt 
of Judgement by Rolls, That this avowꝛy was not good, becauſe 
the Rent granted foz years. being determined, The Exccutoꝛ can. 
not, by the Statute of 32 Hen. 8. di rain: Foz that Statute er- 
tends to thoſe who have Rent fo2 life oꝛ Inheritance. But Henden 
Serjcant laid, That it is within the equity of the Statute, becauſe 
the eſtate is determinable upon a like. And ik it were not good, yet 
being admitted, and the JCue being upon the grant, and found, Jt 
is good enough. But all the Court reſolved, That it is not with: 
in the Statute z fo that pzovides remedy where the Teſtatoz dyed 
ſeized of a Kent to him and his heirs, Oꝛ fo2 life, and by bis death 
there was not any remedy foz the Erecutoz, as it appears by the 
pꝛeamble of that Statute: But where be bath remedy by the 
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bath, be cannot diſtrain; And although the Jaue is upon a Non 
conceſſit, and it is found Quod conceſſit, pet it being an ill Avowzy 
in ſubſtance, Judgement ſhall be given againſt him. 


Anonymus, 


Ction for words, Mhereas the Plaintiff was a Gzocer, and 

lived by his Trade of buying and lelling, That the Defen, 
dant, to ſcandalize him, ſaid of the Plaintiff, He is a Beggerly fel- 
low, and not able to pay his Debts. Upon Not guilty pleaded, and 
found foz the Plaintiff, Rolls mobed, That theſe woꝛds were not 
Actionable. But all the Court, againſt him, That the Action lies; 
Foz theſe woꝛds tant amount, as if be had ſaid.he had been a Bank. 
rupt. 

y Snape werſus Turton. 


33 ſpeciall Uerdic it appeared, That Arthur Robſart, 15 
Eliz. made ag Conveyance to divers uſes, (viz.) to the ule cf 
bimſelf foz life, with divers Remainders over, with a pꝛobilo, 
bat it he made a Conveyance of the pzemiſees in Fee, oz Fe taile, 
That it could be good, and a revocation of the fozmer uſes. {ny 
it was found, That he made a Leaſe foz years, and the nert day 
granted the Reberſion in Fee, To which the Ledkee attozned. 
Whercupon it wasreſolved, That although there be not one intire 
Cate in Fee conveyed; pet both being found, and that it was 
with an intent to make a Fee to paſſe, that this was a revocation 
within the P2oviſo, 
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Blague verſus Gold. Hill. 12 Car. rot. 752. 
Cujus principium pag. 447. 


his Caie was now argued again by Robert Hide foz the 

Plaintiff, and by Charles Jones foz the Defendant; and 

the Caſe was rccifed as befoze, but only this clauſe added, 
which was in the Mill (viz.) Upon condition, That the ſame be new 
built, according to the Covenants betwixt me and Bernard Calvert. 
And it was found, That this houſe was the boule in Queſlion, and 
was, at the time of the Mill making, in the tenure of Hitchcock, 
and that the cozner bouſe was in the tenure of Willſon and Note ; 
and that the Covenants with Bernard Calvert were fozthe reedify. 
ing of rhe laid cozner bouſe: Et ſi ſuper totam, &c. And this being 
now argued, Jones, Berkeley and my ſelt ( abſente Brampſton) de- 
livered our opinions ſeriatim. That the cozner houſe only paſſed by 
the Mill, and not the houle adjoyning, in the tenure of Hitchcock: 
Foz although the cozner houſe was not in the tenure of Hitchcock, 
but a miſpꝛiũon, yet the Beviſe is good; fo it is ſufficiently aſcer- 
tained befoze, viz. the cozner houſe in Andover. And the addition 
in tenura Hitchcock, although it be not in his tenure, and is a mt- 
ſtake, yet it is but (urpluſage ; and although falſe, all not vitiate 
the Deviſe, becauſe the Deviſe was ofa thing certain at the firſt, 
and ſhall be expounded attoꝛding as the intent of the parties is ap» 
parent; and it is the ſtronger here, by reaſon of the Covenant to re. 
edifie the cozner bouſe, and not tbe other. Vide Dyer 376, Cottons 
Caſe, & Dy. 296. 2 Ed, 4. fol. ultimo, Cok. 2. Doddingtons Caſe 
fol. 32. Plowd. Wrothſley and Adams Caſe, Mherefoꝛe it was 


adjudged fo2 rhe Plaintiff, 
Evans and Fynches Caſe. 


Vans and Fynch were arraigned at the Gaol-delibery of New- 
gate: Foz that they, about twelve of the Clock in the fozencon, 
bzoke open Domum manſionalem Hugonis Audeley in the Inner Tem- 
ple, no perſon being in the ſaidboule, and ſtole from thence fourty 
pounds. And upon the evidence it appeared, That the ſaid 


Evans, by a Ladder, climbed to the upper window of the ſaid 
Oo Hugh 


2. 


— 
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Hugh Audley s Chamber, and took out thereof the ſaid fourty 
pounds; and that the ſaid Fynch ſtood upon the Ladder in the view 
of the ſaid Evans, and ſaw Evans in the Chamber, and was alliit- 
ing and hel ping to the committing of the laid Bobbery, and rock 
part of the money. And al this matter being found, it was ad 
judged, Becaule the ſaid Fynch did not enter into the Chamber, 
That he was not within the Statute of triceſimo nono Elizabethæ, 
which takes away Clergy where an houſe is bzoke open, and the 
Robbery is above the value of 5 s. no perſon being therein, and 
that he houldbabe his Clergy, which was allowed him. And as 
foz Evans the ſpeciall Aerdid found, That it was in the Chamber of 
Hugh Audley in the Iuner- Temple, And that the Robbety was com. 
mitted betwirt twelve and one of the Clock in the day time, no per. 
ſon being within the Chamber at the time of the bzeaking thereof, 
but that divers perſons were in the Inner Temple hall and in other 
plates of the houſe : And whether thts be a bꝛeaking onen the houſe 
and taking of Goods abobe the value of fibe ſhillings, nulla perſona 
being within the bouſe, And within the laid Aa of triceſimo nono 
Elizabethæ, They pꝛayed the diſcretion of the Court: And ficf 
it was reſolved, That a Chamber of an Inns of Court oz Chan- 
cery bꝛoken open, map be (aid to be Domus manſionalis of him who 
is owner of the ſaid Chamber: Whereof at firſt J doubted, untill Y 
was infozmed that dibers pzeſidents were koꝛ Burglary in bzcak- 
ing openſuch Chambers. Secondly, It was reſol ved upon this 
ſpecial Aerdia (being removed byCerciorari into the Rings Bench, 
And the Pziſoner removed by Habeas Corpus) That this bꝛes king 
open the Chamber and taking fourty pounds out thereof, nulla per- 
ſona being therein although there were divers perſons in otber 
parts of the houſe ) was within the Statute of triceſimo nono Eli- 
zabethæ, which takes away Clergie from ſuch offendozs : Where: 
upon Clergie was denped unto the (aid Evans, And Judgement 
given inthe Kings Bench, That be ould be hanged. 


Ceely verſas Hopkins and his Wife. 


Ction for words, Whereas tie Feme, dum ſola fuit, ſpake of 

the Plaintiff theſe wozds, He is a Witch and a ſtrong Witch, 
and hathbewitched me and my Aunt A, S. (the Aunt of the ſaid 
Feme innuendo ) Therefore I will not marry him, The Defendant 
pleaded Not guilty, and it was found again her, and damages gi⸗ 
ven to kourty pounds. And moved in arreſt of Judgement by Ger- 
min Serjeant, That theſe woꝛds be not actionable : Foz to call one 
Witch generallp.is not actionable,as it was adjudged in this Court, 
nono Caroli, betwirt George and Harvey, and in another Cale be- 
fore betwirt Hawkes and Ange, And foz the latter woꝛds, It is not 
ſaid that he did them anp bodily barm; And bis bewitching, 
without doing ſome bodilp harm to the Perſon 02 Cattel, is not 
puniſhable by the Statute of primo Jacobi, ſo when the is not 
indangered 
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indangered by ſuch wozds, there ia no cauſe of Action at the Com- 


mon Law. And all the Court held, That fbzths firſt wozbs, Thou 
art a Witch, and a ſtrong Witch, no Action lies, foz they be to genc 
rall. But to ſap, You have bewitched me and my Aunt, Bramp- 
ſton, Jones, and Berkeley held, That the Kaion lies; fo ir 
Gall be intended be bewitched them in their perſcns : And atthoug! 
it be not ſhewn, That anp bodily wꝛong oꝛ harm was done tothen 
by this Witchcraft, pet it is an offence punichabie by the Sta 
tute, which doth not mention bodily harm to the perſon of any; but 
generally, if he bewitch any perſon, it thall be an offence puniſhable 
dy the Statute. But I much doubtedtbercof; fo2 wozds ſhall be 
alwaies taken in mitiori ſenſu, and not in an ili ſenſe it they may 
bave any reaſonable intendment: And here it map be that he bt 
witched them with fatr woꝛds, as the common ſaying is. And the 
wozds ſubfeqtient maintain that intent, Therefore I will not marry 
him. But the other Juſtites (aid, That they would not ſo inteno 
t. But he ougbt to habe pleaded ſpecially to habe extenuated it,. it 
be would have it to be ſo intended. But they would further adbite. 
Et adjournatcr, reſiduum poſtea, pag. 48080. 


Dodſon werſus Lynne. Trin, 11 Car, rot, 446, 


| oor firmeof a Leaſe of an:bouſe and Lands in. Mowleſ- 
worth, foz thꝛec pears. Upon Not guilty pleaded, and ſpectall 
Uerdic, the caſe was. Edward Lynn the Defendant, being Mar 
ſonof Moulſworth, the Land in the Declaration being found to be 
parcellof the Glcebe of the Rectozp, and that the ſaidRectopy is a 
Benckice with Cure, over the value of 81. per annum; It was found, 
That be was Chapiainto the Earl of Salisbury, and obtained Li- 
cence from the Archbiſhop of Canterbury to actept of another Bene. 
fice Modo fit infra ten miles of the fozmer, which was comemed 
under the Gzeat Seal. Lynn attepts another Beneſite with Cure, 
which was found to be diſtant feventeen miles from the fre; and 
was inſtituted and inducted thereto, both being within the Diocefs 
of Lincoln, And that the Archbiſhop made bis vilitat ion within the 
Dioteſs of Lincoln, and inhibited the Biſhop of Lincoln to exetute 
any Juriſdiction during bis Uifitatton ; And that the Patron omit- 
ted to p2eſent to the fieſt Beneũce within the ſix moneths;and that 
the Biſhop of Lincoln within the ſecond ux moneths collated the 
Leſſoꝛ of the Plaintiff to the firſt Seneũte, wha was admitted ini 
tuted, and inducted thereto, and made the Leaſe . And whether the 
Plaintiff hath good title againſt the Delendant mas the queſtion?ꝰ 
The pꝛincipall doubts herein were, Whether iti modo was a con. 
dition in this Licence, and made the ſrſt Bene ite void when he teok 


the ſecond * Secondly, Whether che Biſhop collanng, during the 
time at the Ar chbiſbops Aiũtation, and after higanhibitton, were 
good ? And becaule thete queſtions concerned Eccleũaſticaſt Juriſ- 
diction, the Court required me Civilians in theſe _ — 
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Docto2 Duck and Doctoꝛ Eden argued on the part of the Defendant: 
And Docoz William Lewen fox the Plaintiff, And it was mobed 
on the Defendants part, and there were ſhe wn divers Texts in the 
Ci vill Law, That modo and dummodo are not expꝛeſs Pꝛoviſocs 
in luchLitentes, and do not make a condition, unleſs there be added 
other wozdg, That if he do otherwiſe, that then it ſhall be void, 
But is only as an admonition oꝛ caution, That he hall be puniſh 
able by Ecclefiaſticall cenſures, if he doth otherwiſe; Ind that this 
bath been alwaies the erpoſition upon granting ſuch Licences. 
And after argument at the Barre all the Court reſolved, That this 
being there the expoſition alwaies, after tbe Statute,altboughit be 
generally a condition in the erpoſition of our Law, as Dummodo, 
Ita quod, and the like, pet it is now to be expounded as it bath been 
uſually; other wiſe great inconveniences would enſue, that mul. 
titude of Benefices would be void. and in {apſe to the Ring, where 
they have been quietly enjoped by the other conſtruction, after ſuch 
avoidances pleaded. And tberefoze they all agreed, That it ſhould 
not be here taken as a condition to mate the firſt Benefice void by 
the Statute of 21 H. 8. But ſhould be left as it was at the Common 
Law bcfoze the Statute, And that the taking of a ſecond Benefice 
makes not the ſirũ void quoad the Patron, untill depzibation, as it 
is in Cok. lib, 4. fol. 75. in Hollands Caſe, And then the ſecond 
queſtion, Whether the Collation by the Biſhop, in the time of the 
Arch-biſhops Uiũtation and after inhibition, will not be materiall: 
Caherefoze it was adjudged foz the Defendant. 


Baker wverſss Willis and others, Paſch, 1 1 Car, rot, 46, 


E. ectione firm# upon a Leaſe fa ſeven pears, of a Peſſuage 
and Lands in Muriallgrang in the Pariſh of Belton. G pon 
Not guilty pleaded, and a ſpetiall Uerdia found, the caſe was, 
John Beamond and Elizabeth his wife, Tenants in Taple to them. 
and the Þeirs of their bodies, of the gift of Sir Humphry Foſter, 
Remainder to the right Heirs of the laid husband, the ſaid John 
Beamond habing iſſue betwirt them Franc, Beamond, in 6 Ed. 6. 
levies a fine ſer cognuſance de droit come ceo, to Ring Ed. 6, with 

zoclamation. The Ring anno ſeptimo Regni ſui grants thoſe 
Lands to Francis Earl of Huntington and his peirs: Afterwards 
in 2. Septemb, anno 5 &ͤ 6, Ph. & Mar. the ſaid John Beamond died, 
upon the tenth of September the ſame year Elizabeth enters, and 
Francis Earl of Huntington, died ſeized of the Reverũon, which de- 
ſcended to Henry Earl of Huntington, who by Jndenture betwirt 
bim and the laid Eliz. (in 16 Reg. Eliz. ) reciting that the ſaid Eliz. 
beld the Tenements in Taple, of the gift of Sir Humphry Foſter, 
Kemainder erpectant tothe right Heirs of the Earl of Huntington, 
ratifies, allows, and confirms to the ſaid Eliz. all her Edate,Title, 
and Intereſt in the ſaid Cenements, Habeadum & Tenendum the 
ſaid Tenements; to the ſaid Eliz. and the Þeirs of the body of — 

an 
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and the ſaid John Beamond ingendzed, with Warranty of the ſaid 
Tenements to the ſatd Eliz.and the Þeirs of the body of her, and the 
ſaid John Beamond engendzed, againſt him and hig Þerrs. Elizabeth 
dies anno 29 Eliz. Francis Beamond enters, and bath Tſlue Sit Hen- 
ry Beamond, Sit John Beamond, and Francis Beamond, and dies 41 
Eliz. Sir Henry Beamond bp Jndenture covenants to ſtand ſeized, 
to the uſe of himſelf and the Þeirs males of his body,Rema'nder to 
Sir John Beamond his bzother, and the Yeirs males of bis body, 
and afterward dies without iſſue male, bis wife exſeint with a 
paugbter (afterward called Barbara) the wife of Woolſtan Dixy the 
Leſidz: Afterward Sir John Beamond died, and hab idue Sir John 
who cntred and let tothe Dekendant, and Woolſtan Dixy 
entred in right of his wike, and let to the Plaintitf, prout in the De. 
claration, who entredʒ and the Defendant oſted him, And whether 
the Plainrifbarh any Title was the queſtion? And it was divers 
times argued at the Bart, and now at the Bench by Berkeley, That 
Judgement ought to be given fox the Defendant. Firſt, Becauſe 
the fine with Pzoclamations did barr the Eſtate Tayle,wbich John 
Beamond and the peirs of the body of John Beamond and Elizabeth 
claimed; fozhe being barredas Oeir of the bodp of his father, tan 
never claim thatEdatezfoz he is barredbythe Js of Parliament 
4 H. 7. & 32 f. 8, and he much infifted upon the valibiry of fines, 
that they be perpetuall barrs againſt the Heir inTaple of him, who 
levies the fine. Secondly, Þe argued that Eliz, by ber entrp im- 
mediatelp after the death of her husband, reduced the Eſtate Tayle 
back unto her, and it was lawfull and ſabed unto ber by the Sta. 
tute of 4 H. 7. of Fines, and by the Statute of 32 H. 8. of Diſcon- 
tinuance : And that ſhe was Tenant in Taple, and not Tenant in 
Taple after poſſibility, as it bath been argued at the Barr, no2 in 
nature of ſuch a Tenancy in Taple, but an abſolute Tenant in 
Taple to all purpo?s. Thirdly, That the Taple is ſo barred by 
the fine, and the Acts of 4 H. 7. & 32 H. 8. that he cannot claim; 
foz he is a perſon diſabled to claim: As a perſon attainted, al. 
though be hath a pardon, cannot claim by deſcent: And as one pze- 
ſented by Simony toaBenefice,being void,cannot be pzeſented toit 
again; Foz he isa perſon diſabled by the Act of Parliament, and 
by the confirmation to Eliz, nihil operaturunto her, noz to the Þeirs 
of the body of ber and John Beamond; Becauſe be in Reverũon had 
but a poſſibility to have it after the death of John Beamond without 
iſtue, and during the time he bad iNue, be migbt not claim: And 
a poſſibility cannot be transferr d unto another: And John Beamond 
who entred ſhall have it as an occupant ; foz the Heir generall is 
barred by the fine, and he in Beverſon cannot have it, as long as 
there is any heir of the body of John Beamond andEliz, in eſſe, and 
that any who enters ſhall have it as an Octupant, as in the Caſz 
29. Aſſiſe Wherefoze he concluded, That Judgement ſhould. 
given foz the Defendant; foz be had the pziozity of poſſeſſion. 
But 1 argued tothe contrary, hot Judgement owght to be gen 
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fo2 the Plaintiff. Fir, Iagreed, That the fine with Pꝛoclama. 
tion, was anabſolute barr and diſcharge of the Eſtate Tayle, a- 
gainſt John Beamond and the ÞÞeirs of his body, by the erpzeſſe 
wozds of the Statute of 32 H. 8. And it is quaſi extinct againſt him 
by the fine, Vid. Co. lib, 3. fol. 51. Sir George Browns Cate, and 
5 H. 7. 30. Secondly, Iagreed, That when Eliz, entred within 
the five pears after the death of John Beamond, who levied the fine, 
the is abſolute Tenant in Taple ; foz the fine quoad the [aid Eliz. 
is abſolutely avoided, and ſhe is in, as in ber fozmer Eſtate, which 
is anabſolute Eſtate Tayle, and no Taple after poſſibility of ine 
extinct; and if che be to ſue any reall Action, ſhe is tu name her ſelf 
Tenant in Taple, Vid, Dy, 331, & 351, Thirdly, That not with. 
ſtanding the Eſtate Taple is barred by the fine, yet by this con- 
firmation, being by Indenture, it bath revived the Eſtate Tay:c; 
Foz although he in Reverũon, by reaſon of the fine, may enter, and 
babe the Land, andthe iſſue after the death of the wife is barred, 
to claim it; yet by this confirmation he in Reverſon bath excluded 
bimſelf againſt his confirmation, to claim it; Fozbe may erclude 
bimlelf of his Ellate; and as be map avoid, ſo he may confirin, 
Vid. Coke lib. 1. Anne Mayos Caſe, 11 H. 7. 28. N. B. 98. where 
Tenant in ancient Bemealn levies a fine, &c. And although at the 
time of the confirmation, be had nothing to confirm, and his woꝛds 
of confirmation will not add to the Eſtate of the wife, who had an 
Eſtate Tayle; pet by the wozds Habendum the Tenements, there 
is anew Eſtate Taple extraued out ofthe Reverũon, and ſetleb in 
Eliz, ſo a that confirmation is quaſi perficiens & creſcens, and as 
the caſe in Lice, Feme Tenant foz life, takes an hus band, a confirma- 
tion to the husband and wife, Habendum the Land to them, in- 
creaſeth the Eſtate to the husband, Coke lib. 9. 161, And whereas 
it was held, That ſhe had as great an Eſtate befo2e, as ſhe had by 
tbe confirmation, and therefoze the confirmation was void. I held, 
That although che had an Eſtate Taple, pet che takes by the con- 
firmation ; foz a Deed (hall never be void, when by any intendment 
it map be allowed to be good, and to habe any operation: And He 
takes it foꝛ the benefit of the Þeirs of her and her hus bands body; 
and although the Heir be barred by the fine, yet he is reſtoꝛed to th: 
Eſtate Tayle by the confirmation; foz ag the fine was an Eſtoppell 
to the heir to tlaim againſt the fine ; lo the Indenture of confirm: 
tion is anEſtoppell to bim tn Reverſion, to ſap that he ſhall not hold 
it in Taple,and there it is an Eſtoppell againſt an Efoppell which 
ſets the matter at large, as it fs Cok. Lic, 352, 13 H. 7. 4. Jud 
although it was ſaid by my bꝛother Berkeley, That the Earl of 
Huntington hath but a poſſibility to habe it after the death of Eliz. 
and that he hath it but as an Ottupant, to have and injoy it during 
the time that John Beamond bad iſſue of the ſaid Eliz. I utterly 
denied, That he hath but a pomibility; foz be bath it as in right of 
bis Reverũon, if bis confirmatjon had nat harred him, and that ap- 
pears by Auſtins caſe in Plowdens Commentaries, and in 38 & 39 
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Eliz. Huſleys Caſe, wbere an Edate is barred, 02 diſcharged, o2 
erting, as Sir George Browns Caſe, Cok. lib, 3. fol, 50, terms it, 
Tubere be in Reverion thall bave it, as in point of Reverũon, and 
if be hath but a pogibility,yet tbat may be well transferr'd by con. 
firmarion oꝛ releaſe, to bim who bath the podeſſion of the Land, 
as it is reſolved Cok. lib. 4. fol. 64. Fulwoods Caſe, and lib, 
10. fol, 46, Lampets Caſe, And as it is holden Cok. lib. 1. Corbets 
Caſe, That there is no Condition, Pꝛobiſo, oz any other title, 
but may by apt woꝛds be determined, the one wap oz the other; 
ſo here everp party agreeing, the Eſtate Taple fall be revived, oz 
at leaſtwiſe newly created, and the Law shall ad,udge it accoz- 
ding to their intereſt: And therekoze 1 was of opinion, That 
Judgement ſhould be given foz the Plaintiff. But Jones and 
Brampſton chief Juſtice di ferred their arguments that dap, bear- 
ing that the parties were abeut agreement: And afterward by 
our means tbep compounded,and Sir John Beamond agreed to pap 
50001, and the others agreed ts aſſure the Eſlate by fine, oz other · 
wile, &c, Et fic materia prædicta ſopita fuit, and no Judgement 
given. But Jones told me, That be was cleer ot opinion, That 
the Plaintiff bad good title, and that the confirmation was good, 
and created a good Eſtate in Eliz. deſcendable to her Heirs. 


 Termi 
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Ceely verſus Hopkins. Quod vide ante pag. 474. 


As now moved again by Germin Serjeant, and 

zeſſed to babe Judgement, And all the Court re. 

ol ved; koꝛ as much as the woꝛds are, Bewitched me 

and my Aunt, and ſhe is found guilty of malitious ſpeaking of them, 

it hall be intended and concetved,to be ſpoken accozdingto the tom. 

mon ſenſe of bewitching their perſons,and not of bewitcbing with 

— wozds; Whereupon Judgement was given foz the Plain- 
tit. 


Anonymus. Hill, 12 Gar, rot. 618, 


E to reverſe a Judgement in Replevin. The Erroz aſſign» 


ed by Grimſton, was in the mil-triall of the Idue, becauſe the 
Iſſue being, Whether Lands in Bromley were held of the Panoz 
of Webbs by ſuch ſervices, The Venire facias was awarded de 
vicinetode Bromley, where it ought to be de vicineto of the Ma⸗ 
noz, Oꝛ de Vicineto de Bromley ant of the Banoz 2 And all the 
Court (Brampſton abſent ) held,That the Tryall by the Common 
Law ought to habe been per vicinetum of both: And that ſuch a 
mil-triall had been cauſe of reverſall, &c. But by the Statute of 
21 Jac. cap. it is aided, which appoints, that if a Cxiall is tobe 
of leverall places, it ſhall be trped per vicinetum of any of the pla 
ces, and it is well enough. 


Seaman verſus Bigg, Trin. 13 Car. rot. 100g, 


A tor Words. Whereas the Plaintiff was Servant in 
A Husbandpp to J. S. and was his Bapliff, and in great truſt 
with dim, and thereby got bis means and maintenance. That 
the Defendant to diſgrace and diſcredit him with bis Paſter and 
others, ſpake of him theſe wozds, Thou art a cozening Knave, and 
haſte cozened thy Maſter ( innuendo the ſaid J. S.) of a buſhell of 
Barley: The Defendant makes juſtification, and found againſt 
bim: And now Farrer mobed in arreſt of Judgement, That _ 
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woꝛds be not actionable ; Foꝛ no Action lies foz calling one cezen- 

ing kna ve 02 cheating knave. But all the Court(Brampſton being 
| ablent) held, That true it is, generally an Action will not lye fo? 
© calling one cozening knave ; yet where they be ſpoken of one who 
s a ſervant and accomptant, and whoſe credit and maintenance 
depends Upon his faithful dealing, and he by ſuch diſgraceful 
-wozds is de pzived of his livelyhood and means of maintenance, 
there is good reaſon it ſhould bear an Action, that he might have 
xecompence fo2 loſs of his credit and means, &c, Wherefoze it 
was ad judged fo? the Plaintiff, 


South and others, Bayl for Jefferſon, at the Suit of Gryffith. 
| Hill. 12 Car. rot. 559, 


L RKror of a Judgment in the Common Beuch, bzought vp the . 
L. Baple ; And the Wait ſuppoſeth, That the Erroz was in the 
x Judgment: And alſo in the Judgment upon the Scire fa- 
das againſt the Bayl, Et in redditione Executionis ſuperinde. And 
>the Erro2 was aſligzed in the Execution againſt the Bapl, That 
no Capias wag awarZed againſt the pzincipal, And Jones ſaid, It 
vas a queftion ſtirred in the Common Bench, Clhetber an Ext⸗ 
-Cution might be in the Common Bench againſt the Bapl, where 
n 72 iſſued againſt the pzincipal ? And Hobert chief JuRice, 
as of opinion, That it might, Becauſe the Recognifance by the 
Bapyl inthe Common Bench differs from the courſe of the Bayt 
in the Kings Bench: Foz there the Recogniſance is in a ſum cer- 
tain, That the pꝛincipal ſhall render his body, But all the other 
Juſtices there held, That it is all one in the Common Bench aud 
u the Kings Bench, That a Capias againſt the pzincips! ought to 
be taken fo2th, and returned Non eſt ioveotus, Otherwiſe no Scire 
Acias olight to be againſt the Bayl: Fo? if the principal be taken 
bp the Capias, 02 that he render himſeit to Pꝛiſon upon the Judg- 
ment, Then no execution ought to be againſt the Bayl. And of 
» tis opinion was all the Court here. Then it was moved, That 
this CA zit of Erro2 was ill, Becaule the nit of Erro2 is bzought 
dy the Bapl foꝛ Erro? in the pꝛincipal Judgmeut, which the Bayl 
© Tanuot habe. And thereto the Court agreed, That the Bayl cauuot 
» aſſigu Erro? in the pzincipal Judgment, no2can take advantage 
k any Erro2 therein. And they further held, That if the Writ ol 
- Erro2 had been bzought fo2 Erroꝛ only in the pzincipal Judgment, 
it had been clearly il: But becauſe the TU2zit of Erro2 ſuppoleth 
Etro? in the pzincipal Judgment, and alſo in the Judgment upon, 
the Scire facias agatnſt the Bayl, as allo in redditione Executio- 
nis ſuperinde, Jones held, That the CUzit of Exroꝛ will lye foꝛ that 
part, and ſhall be void fo? the reſidie. But Berkeley and my ſelt 
* (Brampſton being-abſcnt)were of opinion. That the TU nt wasll, 
- and ſhould abate in all, Wecauſe it is grounded upon the firſt 
Judgment, and alſo upon the Judgment inthe sche facigs; we 
JP p-p 9 
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ſo coupling them together, all is void: But if the Bayl in their 
Tit of Erxoꝛ Had recited the firſt Judgment (as of neceſſity they 
miſt make mention thereof ) and the frcond Judgment in the 
Scire facias, und alledged Erro? in that Judgment and in the ere. 
cution thereof, &c, it had been well enough. ; 


Sacheverill verſus Porter, Trin. 11 Car. rot. 324. 


5. Reſpaſs, quare clauſum fregit, & cum Averiis depaſc. &c. Agon 
a ſpecial Aerdia, the Cale was, That one Fulk of Peterbo- 
row, and others, were ſeized in Fee of the place where, being a 
great Maſte called Atterhall. heath; and being lo ſeized anno ſecun- 
do Henrici quarti, granted by Deed indented, to the Pio; and 
Convent of Stone, ( who were ſeized in Fee of thzee Meſſuageg, 
one hund2ed acres of Land, thirty acres of Meadow, and fifty a. 
tres of Paſture in Stallington) common koꝛ him, & omnibus tenen- 
tibus ſuis in Stallington pro omnibus averiis luis communicabilibyg 
omni tempore anni in prædicto vaſto. Habendum the ſdid Common 
of Paſture to the ſaid Pꝛioꝛ and Convent, & Succeſſoribus & te- 
nentibus ſuis inperpetuum, The ꝛioꝛy being diſſolved, the King 
grants the ſaid Tenements, with all Commons to them apper⸗ 
taining and therewith enjoyed, to Rowland Hill and his Heirg; 
who by Feoffment conveys thꝛee and thirty acres, parcel of thoſe 
Tenements cum pertinentiis, to the Oefendant ; who therefoze 
juſtifies the uſing of the laid Common appurtenant. The firſt que. 
ſtion was, (Uhether Common created ſecundo Henrici quatti, and 
ſs within time of memo2y,granted to the Þ2to2 and Tenants, &c. 
may be ſaid Common appurtenant to the (afd Tenements in 
Stallington? Reſolved, That it may, Fo being granted to him 
and his Tenants of $tallington, it is Common appurtenant. any 
may pals by Feoffment as Common appurtenant , together with 
the ſaid Tenements. Secondly, Although but part of the Land 
is conveyed, and not the intire, pet it is Common appurtenant, as 
common fo2 the Beaſts levant and couchant upon the ſatd Tene⸗ 
ments, and well ſhall paſs with them by the wozds cum pertinen- 
tiis. And although it be Common created within time of memozy, 
it is Common appurtenant, and may be well appoztioned. Vide 
Co, lib. 8. 78. Weilds Caſe. Thirdly, Although the pleading and 
Uerdia is, That Feoffment was ok part of the ſaid Lands, and 
doth not ſay,that it was by Deed, yet it is good enough: TAhere- 
foze it was adjudged foz the Defendant, Vid. 36. Af: 3. 1 5. Af. 11. 


The Caſe of the Lady Fulwood, and others, 


5. He Lady Ful wood, Roger Fulwood, Richard Bowen, and di- 
vers others (not Mꝛulſoners, but at large) were endicked in the 


County of Surrey, That whercas Sarah Cock was a Mald, who 
| had 
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had a poztion of 1300l. The ſald Roger Ful wood, by the pzocure- 
ment and abetting of the ſald Lady Fulwood,at the Pariſh of St. 
Saviours, violentiy, and with foꝛce, and againſt the will of the ſald 
Sarah, took and carried the ſaid Sarah to Saint Saviours, and there 
married het, by the aid and pꝛocurement of the ſaid other perſons, 
againſt the fozm of the Statute in that caſe pꝛovided. And upon 
this Endictment they being arraigned, pleaded Not guilty,and put 
themſelves upon the Country. And the ſaid Roger Ful wood, Ri- 
chard Bowen, and one John Hoxton a Coachman, were endiged in 
the County of Middleſex, de eo quod the ſaid Sarah being a perſon 
having a po2tien of 1300 l. fo? lucre of the gain of the ſaid poztion, 
they took her at Newington in the County of Middleſex againſt 
her will, and carried her to St. Saviours in the County of Surrey, 
and there the ſaid Roger Fulwood, by the aid, abetment, and p2o- 
curement of the (aid Bowen and others, married the ſaid Sarah in 
the ſaid Pariſh of St. Saviours in the County of Surrey, againſt the 
fozm of the Statute in that caſe pꝛovided. And upon this the ſaid 
Fulwood,Bowen, and the Coachman were arraigned, And pꝛayed 
counſel to be aſſigned them, to be adviſed what they ſhould plead 
fo2 matter in Law: Fo2 it was pꝛetended, That this taking in 
one County and marrying in another County,was not tryable in 
the County of Surrey And thereupon Holbourn and Serjeant 
Henden were aſſigned of counſel with them. And they alledged, 
That in the Caſe of one Bruton, it was reſolved upon a reference 
out of the Starchamber by all the Juſtices, That the taking a- 
wap of a woman, unleſs ſhe be married o2 defiled, isnot felony 
within the Statute : And hereupon the Counſel pzayed , That 
they might have a copie of the Endicments: And it was allowed 
by the Court, That they ſhould have a copie of the Endiament in 
Middleſex, but not of the Endiament in Surry. Reſidium poſtea 


pag. 484, 488, 492. 


Sir John Fitzherbert ver/#- Sir Edward Fitzherbert, and others. | 


all the Court, Whereas Sir Thomas Fitzherbert and Sit 

hn Fitzherbert his bzother, beiug Tenants fo? life, the one in 
emainder after the other, the Remainder in tail to Thomas 
Fitzherbert their Nephew, upon purpoſe to barre this intaſl, the 
1. Octob. 25 Eliz. made a leaſe fo2 years, with agreement; That 
the Lefſee ſhould make a Feoffinent ofthis Land, who accozding- 
lp the twelfth of October made the Feoffment ; And afterward, 
on the ſeventeenth of Ockober, Sir Thomas Fitzherbert re. 
leaſed to the Feoffee with TUarranty , and on the nineteenth 
of October, Sit John Fitzherbert releaſed to the Feoffee 
with TAarranty, and both theſe Marranties deſcended upon 
Thomas Fitzherbert in Remainder; Reſolved, That theſe 
(Uarranties were Warranties commencing by diſſeiſin, 
Þ pp 2 although 


21 firmæ. Uponevidence to the Jury, it was reſolved by 5. 
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although they were created ſeven dayes after the Feoffment: Fog 
the Feoffment was made by Covin, and with an intent and agrec; 
ment pꝛecedent, That there ſhould be ſuch a Feoffinent and Re, 
{cales made after, and they be all but as one Ac, grounded upon 
this lraud and pꝛactice aud ſhall not bind him in Remainder, 
Secondly, It was moved, It Thomas, after this Diſſeiſin, not 
knowing of the Diſſeiſin, had levied a fine to a Stranger, Nhe. 
ther that ſhould have barred his right, and enured to the benefit 
of the Difleiſoz, accozding to Cok. Lib. 2. toll. 55. Bucklers Caſe, 
which, if admitted, would be of a very miſchievous conſequence 2 
But herein the Court delivered no opinion. But Brampſton and 
my ſelf conceived, That it ſhould not enure to the benefit of the 
Diſſeiſoꝛ, but to the uſe of the Conuſo? himſelf ; Foz otherwiſe 
a diſleiſin being ſecret, may be the cauſe. of diſinheriſion of any 
one who intends to levy a fine fo2 his own benefit, fo2 aſſurance 
of his Lands upon his wife and children, oz otherwile, 


Moulin verſ#s Sir George Dalliſon. 


He queſtion being, TUhether the manner of Sherfield wag 
by cuſtome deſcendable to the eldeſt daughter? The 
Plaintiff, to pꝛove this cuſtome, hewed, That it was parcell of the 
Mano? of Odiham, which is ancient Demeaſn ; In which Ya. 
noꝛ the cuſtome is, That Lands are deſcendable to the eldeſt 
daughter. But on the other part was ſhewn, That it cannot be 
parcell of the Bano? of Odiham,becauſe it appears by divers Re. 
£o20s, That this Mano of Sherfield was held of the King by 
Gꝛand Serjeantie : And although it was agreed on both parts, 
That there is ſuch a cuſtome within the Manoꝛ and (ill of Odi- 
ham; pet fo2 as much as the Yano? of Sherfield holds by ſuch ſer⸗ 
vice, It cannot be parcell of the Mano? of Odiham, But to that 
was anſwered, That this Tenure in Szand Scrjeantie was cre- 
ated by King Edward the ſecond; And if there were ſuch an an: 
cient cuſtome, it cannot be deſtroyed no2 altered by alteration of 
the Tenure; which was ag2eed by all the Juſtices. TUheretiporn, 
becauſe divers pꝛeſidents were ſhewn , That Lands of the Free: 
bolders uſed to deſcend there to the eldeſt daughter, And Lands 
in Sherfield uſed to be recovered by a Wait of Right cloſe, in the 
Court there, it wag left to the Jury to inquire, TUhether there 
were any ſuch cuſtome 2 And becauſe the Juro2s, lying all night, 
could not agꝛee, a Juro2 by conſent was dꝛawn. 


The Caſe of Fulwood. Ante pag. 482. 


He Pꝛeſidents of the Court were ſearched, and one p2eſt- 

J dent was ſhewen Paſc. 31 H. 8, rot. 14 inter placita Regis, 
There Henry Sturges and Philip Sturges were endiged fo? the 
taking of one Agnes Hobſon againſt her will, who was the 
daughter 
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daughter and Heir of John Hobſon, who wag ſeized of Lands to 
the value of 20 J. per annum: And they pleaded to the Endi- 
ment, That they ought not to auſwer, pro eo quod non mentio- 
natur in the (aid Endia ment, quod ceperunt ad intentionem mari- 
tandi prædictam Agnetem vel ad proſtituendam, &c. and they were 
diſcharged. Another Recozd was ſhewn, Hil.3 & 4 Ph. & Mar. rot. 
10. Roger Thomplon and Peter Rewley were endiced pro eo 
quod felonicè ceperunt Margaretam Burton & Margeriam Burton, 
daughters and cohcirs of one Roger Burton deceaſed, and a gainſt 
their wills, &c. And they pleaded, They ought not to anſwer to 
the ſaid Endiament, pro eo quod non apparet in quo loco nec 
quomodo they took the (aid daughters, & pro eo quod non menti- 
onatur in dicto Endictamento, That the ſaid Roger 02 Peter mat. 
ryed 02 defiled the laid Margaret 02 Margery, 7s alers ſans jour. 
Note that in the Loꝛd Hobarts Book he ſets down, That one 
Bruton £rhibited his Bill in the Starchamber againſt Edm. Mo- 
rice, ko; ſtealing away his daughter, he being ſeized of Lands, 
and having Goods to the value of 5000 l. and ſhe was not his 
Peir,fo2 he had a Sonn: And ſhe was inticed away by friendſhip, 
aud then by fo2ce carried into Suff and there marryed,And whether 
this were within the Statute of 3 H. 7. cap, 2. was referred to the 
two chief Juſtices, and to have the opinion of the other Juſtices ? 
And they all upon peruſal of the Statute and view of pꝛeſidents, 
reſolved,That it was not within the Statute ; ;fo2 although they 
held, That the party being firſt taken away with her own conſent, 
and after by fozce carryed into Suftolk (rom which time the foz- 
cible taking began) was fo2cible-taking away within the intent of 
this Act : And although the wozds. in the purview ſeem to be ge- 
neral, and to exteud to all women unlawfully taken againſt their 
wills, pet conſidering that the pꝛeamble ofthe Statute cannot be 
conceived to be idle, but muſt be intended to reſtrein the purview 
to the particular caſes in the pꝛeamble mentioned, That is to ſay, 
that they ſhall be Maids, Nliddows oꝛ Tives, their ſubſtance in 
Lands 02 Goods, 02 otherwiſe Heirs apparent, that the motive be 
lucre, and the end to be marryed 02 deſiled: And the purview, 
That what perſon oz pcrſons ſhould ſteal away a woman ſo a- 
gainſt her will unlawfully, &c. Jt was conceived, That this woꝛd 
ſo did imply, and bind up the pꝛeamble to the purview, otherwiſe 
the woꝛd ſo were idle and might have been ſpared, ik it did not de⸗ 
clare the motives and the ends of the Action, which in this caſe 
are lucre and lururiouſneſs : Pꝛelidents were ſhewn Paſch. 9. H. 7. 
An Endi&ment againſt Hyelord and others, Hill. 3 & 4. Ph. & Mar. 

againſt Polley, wherein no mention is made, That they were in. 

titled to Lands oz Hoods, 0? that they were Heirs apparent. 

But there were ſeven oꝛ eight pꝛeſidents ſhewn, wherein it was 

mentioned: And that in the Lozd Anderfons Repo2ts, 1 Hill. 

16 Eliz. it was ag2ced by the Juſtices, that if a woman be taken 

againſt her will and inkozced to contract her (elf in marrpage, yet 
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is not married, it is no felony ; But if ſhe be married oꝛ defiled, it 
is felony. And there it was ſaid, That if the taking of ſuch a ws. 
man and the marrying oz defiling be in ſeveral Countries, it ig 
felony compounded of all the three parts, as ſtroke, and death are 
but one murther Reſiduum poſtea pag. 448. 492. 


Sydnam and Parts Caſe, Mich. 13 Car. Rot, Surrey. 


Ir dnam and Parr were bzought to the Barr by Habeas Corpus: 
CAherein was returned, That they were committed to Goal; 
by one Read Juſtice of Peace of the ſaid County, by fozce of the 
Statute of 15 R. 2. upon complaint of one J. S. That he claimed 
Common in a Meadow of the ſaid Sydnams, called Monks Mea- 
dow: And that the ſaid Sydnam and Parr entred into the ſaid Bea. 
dow, and kept him out from his Common with fozce and arms ; 
CAherefoze he was pꝛaped to view the fo2ce, and that he came thi- 
ther and found them holding the laid Meadow with fozce;where- 
upon he by vertue of the ſaid Statute committed them to Goal, 
Upon the motion of Grimſton, and reading the return, all the 
Court (Brampſton being abſent)beld,This commitment wag not 
warranted by that Statute; fo2 although one may be diſleized of 
a Rent oꝛ Common by fozce, which is inquirable in Aſiſes, and 
puniſhable if it be found : yet one may not be endicted oz commit-- 
ted koꝛ entring his own Land with fo2ce,o2 holding bis own Land 
with fozce, againſt a Commoner; fo it ought to be ubi ingreſſus 
non datur per legem, And one in his own Land may enter lawful- 
7 and may detein with fozce againſt any who pꝛetend to have 

ommon there, he being allowed to be owner of the Sople: 
And this Statute is not to be extended againſt any, but him who 
enters unlawkully, and st another of his lawfull poſſeſſion; 
TWherefoze the cauſe of committing and deteining them in pꝛiſon, 
was held unlawfull, and the pziſoners were dilcharged, 


Bower and his Wife verſus Cooper. 


Ction upon the caſe in London ko woꝛds of the Feme, Thou art 

an Whore, and a two penny Whore. Upon an Habeas Cor- 

pus this cauſe being removed, I ſigned a Procedendo 5 Becauſe 1 
was infozmed it is good cauſe of Agion in London by the Cu- 
ftom,(foz they ought to puniſh ſuch perſons there with Carting 
and Chipping) and that it lies not in this Court. And now Phe- 
ſant moved to have a Superſedeas, and the cauſe removed 3 foz he 
ſafd it wag againſt Law to ſuffer ſuch Actions to be p2oſecuted in 


London, upon pꝛetence of a Cuſtom, where they are not main- 
tainable 
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tainable in the ſuperioꝛ Courts: And that fo2 calling one TAhoze 
or Adulterer and the like, an Action lies not at the Common Law, 
Vid. Regiſter 54.Cok. lib.4.Murfords Caſe, here fo2 theſe wozvs 
it was held an Action lies not: But Stone pzayed, That no Su- 

rſedeas might be granted; fo? he (aid an Action lies in London 
fo2 theſe woꝛds by the Cuſtom ; Becauſe au TUhoze there is ta 
ſuffer co2p02al punichment, viz.Carting and TUbipping 3 And it is 
an offence pꝛeſentable at the TWarVMmotes-Jnqueſt, and there pu⸗ 
niſhable ; ſo being ſubject to a coꝛpoꝛal puniſhment, It is reaſon 
ſhe ſhould have her Action there. And if the party conceives him- 
ſelf grie ved, he may have a TUzit of Erro23 And if againſt Law. 
may reverſe it: And cited Trin. 8. Car. Such a cauſe being re- 
moved by Habeas Corpus, A Procedendo was awarded in this 
Court upon debate. Aud ſo all the Court held here, except Berk- 
ley ; who conceived , That a Superſedeas ought to be granted. 
And it was alledged by Stone, That by the Statute of 21 Jac. af: 
ter a Procedendo is granted, no Superſedeas ought to be awarded, 
But the whole Court was againſt him in that point: Foꝛ when a 
Procedendo unduly vel improvide emanavit, the ule is to grant a 
Spperſedeas. But here it was conceived by Jones, Bramſton, and 
myſelf, That the Procedendo was well awarded; theretoze we 
denied to grant a Superſedeas: 


N 


Kinnion verſus Davies. Trip. 12 Caroli, rot. rc 96. 


on the Caſe, Pro eo quod the Defendant , Quendam Canem 
mordendum Oves conſuetum apud Hindon ſcienter retinuit & 
cuſtodivit ; qui quidam Canis, ſuch a day and place one hundꝛed 
Sheep of the Plaintiffs ibidem inventos tam graviter momordit, 
quod twenty of them dyed of the (aid biting, and the others were 
much hurt. Judgment being given there by default, the Erro2 
aſſigned by Grimſton was, That the Declaration was not good: 
Foz he doth not ſhew, acco2ding to the uſual courſe, Quod ſciens 
Canem prædictum ad mordendum Oves conſuetum ſcienter reti- 
nuit, Foz it may be, that he Scienter retinuit Canem; and pet 
knew not that hz was conſuetum ad mordendum Oves, which is 
the main point of the Action: And upon reading the Declaratt- 
on, all the Court held (abſente Bramſton) that it was not good: 
Whcreupon Rule was given, that the Judgment ſhould be rever- 
ſed, unleſs, &c. 


Tt of a Judgment in the Common Bench, in an Action up- 
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The Cafe of Fulwood. Ante pag. 482, 424, 


Oger Fulwood, Richard Bowen, and the LadyFulwood were 
endicfted by a Jurp of Surrey, wherein was luppoled, That 
the (aid Roger Fulwood,Richard Bowen, the Lady Fulwood, and 
others, upon the twenty third of Auguſt,anno Caroli, at Southwark 
in the County of Surrey, violenter & felonicè aſſaulted one Sarah 
Coxe, und her, there, took away by koꝛce and againſt her will; and 
the ſald Roger Fulwood, the 23. of Auguſt the ſame year at South- 
wark, married her, the (aid Sarah Coxe, by the abetment and pꝛo- 
cutement of the lad Bowen and the Lady Fulwood. Upon this 
Ehviauient, being atraigned, they pleaded Not guilty, and now 
by N Tut of the County of Surrey, they were tryed, and upon E⸗ 
vivence it appeared, That the ſald Sarah being an Ozphan, and 
having 1300 l. foꝛ her Poꝛtion, was by foꝛce, wich Swoꝛzds dzawn 
at Illington in the County of Middleſex , taken away againſt her 
will, by the (aid Roger Fulwood and Richard Bowen at eight of 
the clock at night, and put into a Coach with the ſatd Roger Ful 
wood, and dzought to the Strand-bridge, and from thence carried 
by water unto the Biſhop of Wincheſters houſe; and the nert 
day being the 23. ot Auguſt,upon pꝛetence of ſhewing her the houſe, 
bꝛought into the Chappel, and being there much in fear (as ſhe 
pꝛetended and gave in Evidence) was married to the ſaid Roger 
Fulwood, in the pꝛeſence of the (aid Lady Fulwood his Mother, 
and ok the ſafd Richard Bowen and divers others: And Roger 
Fulwood byvught divers TUitneſſes to p2ove ſhe was willing to 
marry him; and that che being asked the queſtion bekoze by him, 
whether ſhe were willing to marry him? answered, T hat che was 
willing, and appointed a Taploꝛ to make her a Gown, and wag 
kound in bed with Him; but the pꝛetended it was by rcaſon of his 
thꝛeats, and when ſhe was in ſuch fear as ſhe knew not what ſhe dtd, 
And hereupon Holbourn, who was affigned of Counſel fo2 the 
Pyqiloners, moved, That foz as much as the fozce was in Middle- 
fex, and no force is poved in Surrey, That the Jury ought not to 
kind them gulſty in Surrey. But all the Court/Berkley abſcnt)delt- 
bered their opinions ſeriatim, That if the Jury found, That ſhe 
was taken with force in Middleſex , and carricd in a Coach unto 
Strand- bridge, and Vought by them into Surrey; it is a continuing 
fozce, and a forcible caption in Surrey, and an offence within the 
Statute. Secondly,TUhereas it was alledged by Holbourn, That 
ſt was not a Parriage; (Fo? ſhe affirmed upon her oath in her cr- 
amination, and now viva voce, That ſhe knew not what ſhe did; 
yet all the Court held (although this might avoid the Marriage) 
That it is ſuch a Marriage, as is an offence within the Statute, 
Bat fo2 the Lady Fulwood , becauſe it appears not ſhe was par- 


ty to the fo2cible taking 02 conſenting thereto, it was not - of. 
ence 
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fence in her within the Statute; WUherefoze the Jury found Ro- 
ger Fulwood and Bowen gullty, and the Lady Fulwood not guilty, 
and Holbourn,being aſſigned of Counſel as afozeſaid fo2 matters 
in Law, ariſing upon the Evidence, oz otherwiſe,after Uerdic,mo- 
ved in arreſt of Judgment, That the Endiament was not good. 
Firſt, Becaule it is not expꝛeſſed in the Endiament, That the ta- 
king was, Ea intentione, that the (aid Roger Fulwood would mar- 
ry 02 defile the ſaid Sarah, which is the Exception in 31 Hen, 8, fo2 
which that Endicment was diſcharged. Secondly, That where- 
as divers were endicted, the Endictment was cepit, whereas it 
ought to have been ceperunt-but all the Court(abtoce Berkeley) 
reſolved, that this was not any cauſe of Exception; Fo? in re- 
gard it appears apparently by the Endictment, that they took her, 
& abduxerunt fo lucte, and the ſame day married her, the ſaid Sa- 
rah, that ſhews the caption to be with an intent to marry her; alſo 
there be no ſuch woꝛds in the Statute Ea intentione, the offence be- 
ing by reaſon of the caption againſt her will. And 1 delivered m 
opinion to be, that if one takes ſuch a Ward forcibly and again 
her will, with an intent to marry her, it is Felony, although Par⸗ 

I, riage 02 defiling doth not follow thereupon 3 but Jones ſaid, that 
t hath been reſolved, and was fo repozted by Daliſon, that fozcible. 
taking away againſt her will, if marriage o2 defilement did not 
enſue, was no Felony. Brampſton doubted thereof. Reſiduum po- 
ſtea, pag. 492. 


Wilner verſus Hold, 


Ction for theſe words, Thou art a Rogue and a Raſcal, and haſt 4. 

killed thy Wife ( quandam Elizabetham nuper uxorem /: 
Plaintif innuendo.) After Not guilty pleaded, and found fo? the 
Platntiff, and damages 20. marks, Atkins and Trevor m oved in 
arreſt of Judgment, that no Acton lies fo2 theſe wozds 5 fo2 the 
wo2ds of Rogue and Raſcal are but woꝛds of heat, fo2 which no 
Action lies ; And thereto the whole Court agreed, Secondly, Jt 
lies not fo2 the woꝛds, Thou haſt killed thy Wife, becaule it is not 
ſhewn, that his TUife is dead, no2 how ſhe was killed, no2 that ſhe 
was violently killed oꝛ murdered ; and although the Declaration 
is nuper his TUife : Pet that doth not pzove that his (Mike was 
dead; fo2 it may be they were divoꝛced. Sed non allocatur; Fo2 
when it is ſaid nuper his C Aite, it ſhall be intended ſhe is dead, and 
not have ſuch a koꝛrain conſtruction, That ſhe was divoꝛced. And 
the Court further held, that the wozds, Thou haſt killed thy Wife, 
ſhall be intended aceoꝛding to the uſual (peaking, that he killed 
her voluntarily: and whatſoever way he killed her, the woꝛds be 
Mk ſcandalous 3 TUherefoze it was adjudged, that the Anton 
les. 


Qqq Knyveton 
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Kniveton verſus Latham. 


15. Ebt, by Daniel Kniveton, Francis Kniveton, and William 
Kniveton, Executoꝛs of John Kniveton, upon an Obligation 
made to their Teſtato? of 100 l. anno g Car. upon condition to pay 
521, The Defendant demands 0yer of the Condition, which be. 
ing entred, he pleads, That he paid the 52 l. to Francis, one of the 
Executoꝛs, in ſatisfaction of the (aid debt, and all tntereſts and da: 
mages fo2 it: And thereupon the ſaid Francis releaſed unto hun the 
ſald Obligation. The Plaintiff replies, That the laid Francis 
was within age at the time of the releaſe, viz. of the age of 18, 
ears and upon this it was demurred: And now Aleſtre lo the 
efendant ſhewed the cauſe of demurrer to be, bec auſe he doth not 
eny the payment ok the pꝛincipal intereſt and damages: And al. 
though the Bond was foxfeited rigore juris, yet acceptance is gos 
cauſe of his making the releaſe, and he is not to take advantage of 
the fozfeiture of the Bond and although he be an Inkant, yet being 
above the age of 17. years, who may take upon him to be Executog, 
his releaſe as Executoꝛ is good, and ſhall bind him and his Co. exe. 
cutoꝛs: But Rolls fo the Plaintiff argued, that this relcaſe, de. 
ing by an Inkant, is void; fo2 the Bond being kozkeited, the intire 
100 l. is due, and acceptance of part ot a ſum, viz. 521. cannot 
be taken as ſatisfaction; and this releaſe ſhall not pꝛe judice him, 
being an Infant; fo2 he hath loſs thereby, and is in danger of a 
Devaſtavit, And of this s pinion were Jones and Berkeley, That a 
Releaſe by an Inkant, although he be Executo2.without receipt of 
the intire debt, is not good, noꝛ ſhall bind him: Foz although it is 
againſt conſcience, that he ſhould take the kozkeiture of the Bond, 
ytk he may,if he will. And Berkeley held, that this giving a dil 
charge of the intire Bond, ſhall be a Devaſtavit, by which the In. 
1 fant being to receive pꝛe judice, that Deed ſhall not bind him. But 
Iheld, that fo2as much as he did it only as Erecuto?, and acco2d- | 
ing to good conſcience, and none denies, but that there was pay. 
ment made of the pzincipal debt, there is good cauſe this Releaſe 
ſhould bind him; and that it ſhould not be a Devaſtavit, becauſe 
he did that which he was compellable to do in a Court of Conſct- 
ence, Vid. Cok. lib. 5. fol. 27. Ruſſels Caſe 16. Hen. 6. Releaſe 
45. 21 Ed, 4. 29. And afterwards,this Term,being again moved | 
by Rolls fo2 the Plaintiff, Brampſton agreed with Jones and Berke- 
ley, That this Releaſe by an Jnfant ſhall not barr, becaule the 
Infant being Executoz, by courſe of Law is to have the benefit 
of the fo2feiture of the Bond, and the intire ſum in the Bond is 
a Debt due to the Executo? ; and when the Inkant, being but one 
of the Executoꝛs, takes part of the money only(although it be all 


which was due in conſcience) pet this Relcale ſhall not bart bm; 
ut 
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ing full, reſolved, That Judgment ſhould be given. Juſtice Jones 
p20nounced it, and laid, That although it had been objected, and 
was divulged, That it was an obſolete Statute, and it would be 
hard, it any ſhould be condemned thereupon he thereto anſwered, 
That they were deceived ;fo2 it is a good Statute and in uſe, but 
many had not been executed thereupon , becauſe they had their 
Clergie, Foꝛ the taking whereof away,the Statute of 39 Eliz. cap, 
$.was made, and ſome have been ſince hanged ; and within theſe 
ten years one Thorold was endicted and arraigned at Newgate 
upon this Statute, foꝛ the taking of Miſtreſs Havers, an D2phan, 
againſt her will, and marrying her; but he obtained his pardon, 
and avolded the conviction by this means. And whereas it is here 
pjetended, That Sarah was married with her conſent, and there- 
foze not within the Statute,he ſaid (and we all conſented thereto) 
That the taking being unlawful and againſther will, although 
the marriage was with her will, yet it is felony within the Sta- 
tute 2 And they all held, although this was not a Barriage de 
jure, becauſe ſhe was in ſuch fear (as ſhe affirmed upon her oath) 
That ſhe knew not what ſhe anſwered oz did; yet it is a Marri⸗ 
age de facto, and ts felony within this Statute ; TAherekoze 
Judgment was given, That they ſhould be hanged, 


QAgq a 3 Termino 
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Kellend verſus Whyte, Trin. 13 Car. rot, 1626: 


Jectione firmæ of a Leaſe made by John Arundell to the 

Plalutiff. The Defendant pleaded, That long time befoze 

the Leſſoz had any thing to do, 1. W. Gzandfather of the 
Defendant, wag ſeized in Fee of that Land, holden in Socage, 
And deviſed it to T. W. his ſon (the Defendants father) in tail; 
who entred, and died ſeized; which deſcended to the Defendant; 
CUhereupon he entred and was ſeized in tail, until the ſaid John 
Arundel! entred upon him and diſſeiſed him, and let to the Plain. 
tiff. The Plaintiff confefſeth the ſeiſin of J. W. and the deviſe in 
tail. But pleads a fine with pꝛoclamation to bar this entail, and 
conveys title to the Leflo2 of the Plaintiff, And upon this leq 
the Defendant demurred. And Maynard ſhewed the cauſe to be be- 
cauſe the diſſeiſin is the material part of the barr, and the intail is 
but an inducement thereto ; aud therefoze he ought to confeſs and 
avold the diſſeiſin alledged, oz traverſe it, But Rolls, ko; the 
Plaintiff, maintained the Replication, becauſe it conveys an eſpe. 
cial Eſtate tothe Dekendant, and a deſcent thereby, And it ſuffi⸗ 
ceth to avoid that entall alledged. And in pꝛook thereof, he reſped 
upon Heliars Caſe, Co. lib.6, fol.24. But all the Court (abſente 
Brampſton) held, That this Replication is vitious; Fo? it is but 
argumentative, and is no expꝛeſs confeſſion and avoidance, and it 
ought to anſwer the material part of the barr, which is the Diſſei⸗ 
ſin; And he ought not anſwer unto it by argument: And it is not 
like Heliars Caſe ; fo2 there both claimed the ſame Term, which 
cannot be gained by any,unleſs by Gzant,and there entitling him 
ſelf by a koꝛmer Gzant from the lame perſon, by whom the Defen- 
dant claims, It is a good conkeſſion and avoidance of the laſt af- 
ſignment : hereupon it was bete adjudged fo2 the Dekendant. 


Perry verſus Diggs. Trin. 13 Car. rot. 402. 


Rror of a Judgment given at Marlborow. There the Plain⸗ 
tiff declared in an Aion upon Trover againſt Baron and Feme, 
That they converted ad uſum ĩpſorum; and, after Aerdia, upon 
Not guilty pleaded,and Judgment fo2 the Plaintiff, the Erro2 here 


aſſigned was, that the Declaration was not good: becaule a Fewe 
Covert 


Caroli Regis, in Banco Regis. 


but ik he will take all the money, and make a Releaſe, then it ig 
good And if the Defendant would have remedp, he is to have it in 
à Court of Equity, and cannot plead this Releaſe in barr at the 
Common Lam; {Uhereupon-Rule was given that Judgment 
© ſhould be entredfo2 the Plaintiff, unleſs other cauſe were ſhewn 
upon the Thurſoay following. And afterward, this Caſe being 
* moved at the Table in Serjeants Inn Fleetſtreet, Namport chief 
Baron and Baron Denham agreed,That this Releaſe, without 
* payment of the intire ſum;conteined in the Bond (it being fozfeit- 
d) was not any barr to the Infant 3 But Brampſton chief Juſtice 

nd Damport chief Baron agreed, That ſuch Releaſe,by an Exe⸗ 
uta; of full age, upon receipt of the pzincipal monep and the Jn- 
* tereſt, ſhall be only 4/er- fo2 the intereſt and money received, and 
hall not be a Devaſtavit to; the reſidue, becauſe he did that which 

in good conſcience he ought to do. 


The King verſus Rooks. 


Se facias being ſued in Chancery againſt Thomas Rooks , to 
-- ſhew cauſe wherefoze his Patent of the Office of Searcher of 
the Pozt of Sandwich cum membris , granted unto him fo life, 
* ſhould not be ſeized as fozfeited, becauſe by enquiſition upon aCom- 
© miſſion ifſued out of the Chancery,it was found, That divers mil 
demeanozs were committed by him, to the great pꝛe judice of the 
King, and fozfciture of his Office. Upon this the Defendant appea⸗ 
” ted there, and traverſed the points found in the Enquiſition ; and 
= thereupon twenty ſir Iſſues were joyned, upon ſo manp ſeveral 
points found in the Office, ſome of them being triable in Kent, o- 
ther ſome triable by a Jury of Midd. Upon this, the Becozd being 
delivered by the Lozd Reeper with his own hands, evidence was 
given at the Bar to a Kentiſh Jury upon ſeventeen of theſe JI. 
ues, whereof one of them was meerly fo2 his abſence from erecu- 
ting his Office from the tenth of June 10 Car, unto the twelfth of 
= Auguſt following. Unto this, the Defendant pleaded, That be 
was ſick all the ſaid time, and Jſſue being joyned thereupon, he 
- failed in pꝛoot᷑ thereof:The p2oof on the part of the Plaintiffwas, 
* Thathe was well in health at London at that time: This Jſſue 
was found fo2 the Plaintiff;and to thꝛee other ſeveral times of his 
* abſence found in the Enquiſition,he pleaded, That he was in Pꝛi⸗ 
© fon, and in execution at the Kings Suit, by command out of the 
” Exchequer : And upon theſe thee Jſſues,becauſe ſome doubt was 
* conceived, fo2 as much as the Impziſonment was at the Rings 
* Duſt, Mhether that ſhould not crcuſe him fo2 his abſence, in re: 
gard of the neceſſity, he being committed fo2 debt to the King, and 
mildemeauoꝛ in his Office. To avoid therefoze the Queſtion(there 
being many other cauſes of f 1 of his Office) it was W 
x q q 2 E 
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ved the King ſhould not give evidence fo2 them. Two other ſeveral 
Ilſues were, TUhether he voluntarily ſuffered a Ship, laden with 
ſeveral commodities (naming them) to be expozted, and other 
Ships to be impoꝛted and unladen, without being ſearched ? and 
upon the Evidence it appeared, That ſuch a Ship was impozted 
and unladen, and others alſo were expozted beyond Seas, not be- 
ing ſearched t But theſe were ſo impozted and erpozted, when nei. 
ther himſelf oꝛ any of his Deputies were there: So it appears not 
whether it was by negligence o2 voluntarily; Foz he did not know 
of them, and lo not within that Jſſue, But all the Court held, 
That this voluntary abſence and neglen, fo as neither himſelf 
no2 Servants were there to ſearch, is not only Craſſa negligentia, 
but a voluntary permiſſion; As if a Goalo? ſhould leave his Pu. 
ſon dozes unlocked, and the Pꝛiſoners eſcape,it is not only a negli. 
gent,vut a voluntary eſcape: So here, &. Whereupon the Jury 
found this Iſſue againſt the Defendant. Another cauſe of fonte. 
ture of the ſaid Office was in iſſue. viz. T hat he ſeized divers goods 
koꝛteited, fo2 not being cuſtomed, and accounted not fo2 them ta 
the King, but converted them to his pꝛoper uſe. To this he plead- 
ed, That he ſeized them, and was ready to account, and traverſeth 
the Converſion; And upon the Evidence it appeared, That he 
ſeized them as fozfeited,and never tenderd to account, noꝛ bzought 
them into the Exchequer,no2 ſignified in the Erchequer what they 
were (as he ought to have done) but he himſelf ſold them at Lon- 
don, which was a cleer Converfton ; Mhereupon this Jflue was 
alſo found againſt him. | 


Herbert verſ#s Laughluyn, Paſch. 12 Car. rot. 388, 


Rror of a Judgment in the Kings Bench in Ireland, in an E- 

jectione firma. The p2incipal Exxoꝛ inſiſted upon, was, That 
this Ejectione firme is bzought de piſcaria in ſucha River, And 
becauſe it was not terra, aqua cooperta, no? of any land, but only 
of a p2ofit aprender, all the Court (abſente Brampſton chief Ju- 
ſtice) held, That an Ejectione firmæ lies not thereof, no moze than 
of common prender 02 rent; (Uherefoze fo2 this Erroz the Judg- 
ment was reverſed, But Jones ſaid, That peradventure an Aſltle 
would lie of ſuch a Piſcarie, becaule it ts — in certo loco 
capiend. But he cannot maintain an Ejectione firmæ. 


The Caſe of Ful wood & Bowen, Cujus principium ante 
Page 482, 484, 480, 


18, "T3 being bꝛought to the Barr, and demanded what they 
could ſay, why Judgment ſhould not be given againſt them, 


anſwered, That they had not any moꝛe to ſap. And the Court, — 
1 n 
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covert, with her Baron, cannot convert to the uſe of the Fee, but 
all is done to the uſe of the Baroz» : TUherefoze fo2 this cauſe it 
was reverſed. 


Reeve verſus Digby, Trin, 13 Car. rot. 303. 


Rror of a Judgment in the Common Bench, in an Action up- 

on the Caſe, fo2 the diſturbance of uſing his Common in a cer. 
tain place called The Lakes, and ſhews the p2eſcription of Com- 
mon, And the diſturbance by digging 40000. Turffs,and making 
of a Fiſh-pond.The Defendant pleaded,That he was Lo2d of the 
Panoz, and impꝛoved the laid ſeveral parcels, accozding to the 
Statute, leaving ſufficient Common in the reſidue. Jſſue being 
thereupon,the Jury found, quoad the parcel where the digging of 
the 40000. Turffs was, That the Defendant had not left to the 
Plaintiff (ufficient Common, and aſſeſſed damages five ſhillings 
andcoſts. And quoad the digging of the Fiſh pond , That the 
Defendant had left unto him ſufficient Common. And upon this 
Uerdia Judgment was given fo2 the Plaintiff to2 the firſt, which 
is directly found againſt the Oefendant : Aud koz the other part, 
fo digging of the Fiſh pond , Judgment was fo2 the Defendant, 
and the Plaintiff in miſericordja : And hereupon the Erro aſſigned 
was, That this Aerdic was repugnant, to find that he had not 
ſufficiency of Common, and that he had ſufficiency of Common: 
(Uherefoze the firſt finding fo2 the Plaintiſt is good; and the find- 
ing of the ſecond, which is repugnant, is void. And the Judgment 
being fo2 the Defendant koz part, is erronious. And of that opt- 
nion was Berkeley,becaule it is one intire Jſlue. But ! held, that 
the Ucrdica is good enough; fo? it is in diverſis reſpectibus; and 
it may be, he had ſufficient Common notwithſtanding the Fiſh- 
pond, and had not ſufficient, in reſpec of digging the Turffs: So 
the damages to the Plaintiff is only by reaſon of the digging of 
Turff. And Jones doubted thereof, Per quod Ad journatur. 


Hughes verſus Bennett, Trin. 13 Car. rot, 1536, 


Ovenant, Upon demurrer the caſe was. Edward Bennett Co- 

- venants, in conſideration of a Marriage of his ſon John Ben- 
nett, with Elizabeth the daughter of Hughes, and ſuch a poꝛt ion to 
be paid, to ſtand ſeized of ſuch Lands to the uſe of the wife kon life, 
and to the uſe of the ſon in tail, and Covenants in the ſald Jnden- 
ture in koꝛm following,viz That he was ſeized in fee of thoſe Lands 
of a lawful Eſtate in fee, notwithſtanding any Act done by him, &c, 
And, That the ſaid Lands were of the annual value of 200 l. per an- 
num, 
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num, ultra Repriſas. The Defendant pleaded, That they were of 
the value of 200 l. per annum, notwithſtanding any Aa done by 
bim. And hereupon the Plaintiff demurred. And it was argued 
by Lane fo2 the Plaintiff,and by Rolls fo? the Defendant. And af, 
ter Argument at the Barr, all the Court reſolved , That theſe 
wozds, Notwithitanding any Act, &c. do not reker tothe ſecond 
Covenant, but only to the firſt part: But the value ts pꝛoperly in 
the conuſance of the Covenantoz, And it was his intent, That 
ſhe ould have a Joynture of the annual value of 2001. abſojutes 
ly: And it is not pꝛoper to ſay, That foꝛ any thing by him, &c, | 


chould beof ſucha value; but abſolutely, That it ould be ol 


ſuch a value: TWhereupon it was adjudged fo2 the Plaintiff, 


Termino 


Termino Paſchæ, anno decimo quarto Carol: 
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Hall verſss Marſhall. Mich. 13 Car. rot. 41, 


SI) Rror of a Judgment in the Common Bench, in Aſ- 1. 
YES ſumpſit. Whereas the Defendant,in conſideration of 
2 130 l. paid and ſecured to be paid, bargained and 
725 (old unto him, ſeptimo Martii, nono Caroli, anno 1634. 
a all the Furzes growing upon ſuch a parcel of Land, 
to be taken befoze Mich. 1635. That the Defendant,in conſideratt- 
on, &c. aſſumed to the Plaintiff, that he ſhould peaceably permit 
him to enjoy the ſaid Furze, and quietly to carry them away with- 
gut diſturbance ;-And although the Defendant had permitted him 
to carry away fifty loads of the ſaid Furʒe; yet he did not permit 
him to en joy all accoꝛding to his pzomile ; but diſturbed him from 
taking 1000. Loads of them, which were growing upon the Land 
at the time of the Bargain. Apon Non Aſſumpfit pleaded, and 
found fo2 the Plaintiff, and Judgment given in the Common 
Bench. The Erroꝛ aſſigned was, becauſe he doth not ſhew the cer- 
tain time of diſturbance,whether it were befoze Michaelmas 1635. 
otherwiſe chere is no caule of Action. But all the Court reſolved, 
That this is no cauſe of Erroz ; Fo? being after Uerdic, it is in. 
tended, that it was within the time, the Dekendant having pleaded 
Non aſſumpſit, and the cauſe of the damage appeating upon the 
Trial, othcrwiſe there had been no cauſe to have damages: And 
it is not material that the time of the diſturbance ſhould be alledg- 
td in the Declaration; fo2 it is collateral to the pꝛomiſe: Where» 
ſoze the Judgment was affirmed, | 


; of | 
James verſus Tutney, Hill. 11 Car. rot. 753. 


DRror of a Judgment in Replevin, in the Common Bench. 2. 

L. here the Defendant made Conuſance as Bapyliff to Sit 

John Stowell, Foz that the ſaid Sir John Stowell wag ſeized 

in Fee of the Manoꝛ of Somerſon, whereof a great TUafte called 

Kinſmore is, and from time whereof, 8c, was parcel. And 

that the ſaiv Sir John Stowell, and all thoſe whoſe Eſtate, &c. 
Art have 
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have had, time whereof, &c. in the ſald Mooꝛ, A Court to be hol. 
den twice every year by the Steward of the Panoz, in which 
Court, upon reaſonable Summons, all the Commoners within 
the laid Common have uled to appear,o2 tobe ameatced: And that 
within the Manoꝛ is ſuch a Cuſtom , That the Steward Gouly 
out of the Commoners, chooſe a Jury to inquire of all Purpꝛe- 
ſtures and Yigfeaſances within the laid Common; And that the 
ſaid Jury bad uſed to make Oꝛdinances concerning the well uſng 
the Common; And that all thoſe:zwho had Common, had uſed tg 
be obedient to the perfozmance of thoſe Ozdinances,under a reaſo. 
nable pain to be ſet down by the Jury: Foz which pains fozfeitey, 
the Loꝛd of the Manoꝛ hath uſed,time whereof,&c.to diſtrain; and 
alledges in facto , That at ſuch a Court a By-law was made by 
ſuch, being Jurozs, whereby it was oꝛdered, That no Commoner 
ſhould keep any Sheep in the bounds below the Meere, under the 
pain of thꝛee ſhillings four pence, Aud foꝛ keeping Sheep againg 
the ſald Oꝛdinance, aud the penalty fo2feited, the diſtreſs wag ta- 
ken. And upon this conuſance the Platatiff demurred. Aud Judg. 
ment being given koꝛ the Avowant, Erroz was bꝛought: And nom 
Bear aſſigned foꝛ Exxoꝛ, firſt, Chat this was not a good By lau 
to bind one fo2 his Inheritance. But all the Court held, That an 
Ozdinance by cuſtom foz the Government of the Common 10 
good; And this is not to take awap the Inheritance, but foz regu. 
lating the Common. Vide 15 Eliz. Dy. 3 14. Co. 5. 62. 21 H 7.40, 
Secondly, Becauſe he doth not ſhew, that the JPlaintiffhad notice 
of this Oꝛdinauce. But it being pꝛoclaimed in Court, as 'twag al. 
ledged iu the Plea, he, being a Commoner, is bound to tate na- 
tice thereof; fo2 none elſe is bound to give him notice. Thirdly, 
"Becauſe coſts are given in this Caſe to the Defendant ; And it 
was (aid, that it is out of the Statutes of 7 H. 8. & 21H. 8. being 
8 Diſtreſs foz a penalty. And of that point the Court would ad: 
viſe, Vid, Reſiduum 532. 


The King verſ#s Heyward, and two others, his Sureties. 


QCire facias upon a Recogniſance of the good behaviour, The 

Bꝛeach was aſſigned, Becauſe Heyward laid ta a Conſtable, 
fn executing his Office, Thou art a lying Raſcal. Secondly, Be- 
cauſe he ſaid to another who thꝛew down bis hedgeg,@ne ot you 1s 
dead of the Plague, and I hope I ſhall ſee more of you to dye of the 
Plague. Thirdly, Becauſe he (aid ta a woman, That ſhe was an 
Whore and Jade, and other foul wozds concerning her incontinen- 
cy. Fourthly, Becauſe he ſaid to one in the Church pard, after 
Evening-pzayer , That he was a forſworn Knave, and a perjured 
Knave. The Defendant pleaded Not guilty. And upon evidence 
at the Bar, it appeared by one witneſs, that be ſpake to mow 
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Neviſon verſus Whitley, 

4 N 

| Ebt upon an Obligation of 100 l. dated 12. Juli, 10 Car. 1 
| with condition fo2 the payment of 58 l. at the end of fir 
— Mioneths. The Defendant pleaded the Statute of 21 Jac. 
of Uſury, which makes ſuch an Obligation to be void, &c, The 
Plaintiff replies, T hat he lent the fifty pounds fo a pear, and that 
thr Defendant ſhould pay eight pounds fo2 the fozbearance fo2 a 
ear, and that the Plaintiſt chould not demand it until the end of 
the year ; And, by the Scriveners miſtake,it was made payable at 
the half years end; and he, not knowing thereof, accepted of the 
ſid Bond: Uherefoze, &c. The Defendant re jopns, That the 
ending was only fo2 half a year, and that he was to pay fo? it eight 
unds fo that time, and traverſeth, That upon the ſaid 12. of 
v, it was agreed the loan ſhould be fo one intire year, Oz that 
be chauld fo2bear it ſo2 a whole year. And hereupon the Plaintiff 
demurred 2 And Rolls fo2 the Plaintiff ſhews,That the barr wag 
l, becauſe it was not pleaded, Quod corrupte agreatum fuit, &c. 
{oz ſo is the courſe of pleading, And the Plea is, That he hould 
fo2 Jntereſt-fo2 fozbearing ; And he doth not lay corrupte, 
And koꝛ this cauſe the Court (abſente Brampſton) held, That 
the barr was ill, And that the Replication is well enough. Second⸗ 
It was objected, That this allegation is againſt the wozds of 
He Condition, But all the Court held, he might well make ſuch 
n allegation; Foz it is the ſhewing of the true agreement, That 
wu intereſt was to be patd by the (aid agreement, but ſuch as ſtood 
with the Law, Thirdly, Rolls excepted to the Re joynder, becauſe 
he makes thereby the day to be parcel ok the Iſſue, which ought 
hot to be, but he ought to have traverſed the agreement only; and 
therefoze the Rejoynder to the barr was ill. And this was the opt- 
nion of the whole Court: bit no Judgment, becauſe the Plaintiff 
a to accept his Debt, and the Oekendant offered to pay it, 

C, 
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Lloyde verſus Gregory. 


2. L Jeftione firmæ. Upon ſpecial Uervic the Caſe was. A Leaſe 
koꝛ ninety nine years being made by a Dean and Chapter 
1 Ed. 6. to begin at the feaſt of the Annuntiation, after the end of 
a Leaſe of fifty years, made anno 35 Hen. 8. Thts Leaſe being 
aſligned to John Shepheard and William Shepheard , Jnfantg of 
eleven years of age. They,anno 29 Eliz, (which was befoꝑe the end 
of the term fo? fifty years ) take a new leale of the ſame Landg 
from the Dean and Chapter, fo2 the ſame term, and fo2 the ſame 
rent, and upon the ſame covenants ; And atter the end of the ſald 
term fo fifty years, the Jnfants being of full age, enter, and hold 
by that ſecond Leaſe,and pay the rent accoꝛdingly to the Dean and 
Chapter, which they accept fo2 divers years : And afterwards a 
new Dean and the Chapter cauſe an entry to be made, to avoid 
this Leaſe,and let it to the Defendant,who entred and orte them 
who were Jnfants, and made a Leaſe to the Plaintiff, &c. This 
was argued by Whitwick fo2 the Plaintifi,and by —— fo2 the 
Defendant. The firſt queſtion was,TUhether an Inkant may ſur: 
render a future intereſt by the taking a new Leaſe; Fo2 if he hay 
actually ſurrendꝛed, it had been void, being but an intereſt ol a 
Term; And koꝛ that point, all the Court held, that a ſurrender by 
an Jnfant cannot be by Ded, but it is abſolutely void; and that a 
ſurrender by acceptance of the ſecond Leaſe is votd , becauſe it ig 
without increaſe of his term, oz decreale of his rent; and where 
there is not an apparent benefit, o2 the ſemblance of a bencfit, his 
Acts are meerly void, and here is no benefit oz appearence of any to 
the Jnfant,fo2 he hath no manner of advantage thereby, but cauſe 
of quarrelling by this Leaſe, Secondly, TUhereas it was ob jeg 
ed, That it doth not appear, that the Jnfants had a Leaſe foz nine- 
ty nine years; fot it is miſrecited in the Gzant,viz. the Gzant men 
tions the Leaſe fo2 ninety nine years to commence ad feſtum An- 
nuntiationis, after the Leaſe fo2 fifty years be determined, and it 
ought to be a feſto Annuntiationis, The Court held it to be ali one, 
koꝛ there ſhall be no fraction of a day, and it ſhall begin inſtantly 
from the determination of the fozmer Lealez and it is not like the 
Caſe of Millward and Manwaring , CUhere there was a recital, 
That a Leaſe was made 28 Hen. 8. fo2 pears, and that Leaſe was 
granted, &. whereas in truth it was dated 27 Hen. 8, Fo2 there 
is a whole years difference, and no ſuch term; TUherefoze it was 
adjudged fo! the Plaintiff, 


Arundel verſus Sanders, Hill. 13 Car, rot. 1266. 


3. Tz upon the Caſe,bzought by Bill in the Kings Bench, 


ſuppoſing , That the Defendants Father held of 8 = 


Caroli Regis, in Banco Regis. 
ſtable, becauſe he affirmed,that the Defendant uſed to carry Pick- 
locks about him, Thou art a lying Raſcal, And the other witneſſes 
on the behalf of the King, did not pꝛove, That theſe woꝛds were 
in diſturbance of the execution of his Office, oꝛ fo2 any ac about 
the executing of his Office. Aud fo? all the other wozds, they were 
woꝛds of heat and intemperance ; But none of them tended ta the 
bjeach of Peace, o2 to the terrour of any, noꝛ was there any aa 
done, but only evil woꝛds, And of thofe woꝛds, the perſons againſt 
whom he ſp ake them, gave the occaſion. And although the manner 
of ſpeaking may be good cauſe in diſcretion, to bind one to his 
good behaviour; yet one being bound, wozds only, which tend 
not to the bꝛeach of Peace, 02 terrifping others,02unto Sedition, 
&c. ſhall nat be ſufficient caule of fo2feiture of a Becogniſaynce ; 
Foz then, by ſuch p2etence of wozds a man ſhould be in danger of 
his Recogniſance,which would be inconventent.CUberefoze it was 
left to the Jury to conſider of the verity and validity of the Evi⸗ 
dente, and of the manner of (peaking them. TUhereupon,they be: 
ing a ſubſtantial Jury, conſidering thereof, gave their Uerdic koz 
the Defendant, That he was not guilty, Vide 2 H. 7. v. 22 Ed, 4. 
35. 18 Ed. 4. 28. 


The King and Informer verſus Fredland. 


Rror of a Judgment in London. Upon an Jnfozmation upon 
E the Statute of 5 Eliz. fo2 uſing a Trade wherein he was not 
bzought up as an Appꝛentice fo2 ſeven years, viz. fo2 uſing the 
Crade of an Hempdreſler. And fo2 this the Exxoꝛ was aſſigned, 
and all the Court held, That this is no ſuch Trade as is within 
in that Statute ; Fo it is not a Trade requiring much learning 
N skill, And every Þugbandman doth uſe it fog his neceſſary occa- 
fions,and it is not within the woꝛds oz intent of the Statute. And 
Jones ſaſd, Me much doubted of the uſing the Trade of Baking 
and Brewing. But it was thereto anſwered (to which he agreed) 
That it extends only to common B2ewers and common Bakers, 
and not to any who bꝛew oz bake in their pꝛivate houles $ where- 
upon Rule was given(abſente Brampſton)T hat Judgment ſhould 
be reverſed, unleſs cauſe, & c. Note, this was without argument, 
being conceived to be a clear Caſe, 


Anonymus. 


A Ction upon the Caſe to diverting of an ancient TUater-courſe, 5. 
qui currere conſueviſſet & debuiſſet to his Mill. After Not 

guilty pleaded, and found fo} 9 Plaintiff, it was moved by Rolls 

| re 2 in 


* — 


8 


1 5 nns 
Termino Paſch. anno decimo quarto Car. Reg. &c. 


in arreſt of Judgment, That the Declaration wag not good, be, 
cauſe he voth not ſhew any title to the TWater-courſe by pꝛeſcripti. 
an 02 otherwiſe. But Grimſton fo? the Plaintiff argued, Chat the 
Declaration was well enough; Fo? being allcdged, that it ig an. 
tiquus Aquæductus, And that by it the water currere conſueviſſet x 
debuiſſet, it compꝛiſeth in it ſelf ſufficient title, eſpecially againſt a 
ſtranger who diverted it: And all the Court being of that opinion, 
it was adjudged foz the Plaintiff, f | 
Akterwards the ſame dap, another Action upon the Caſe, fo di· 
berting an ancient Mater courſe, qui ad terram ie Plaintiffs curre-· 
re conſueviſſet & debuiſſet, to water his Land, and fo? hig Cattel 
todzink, After Aerdia fo2 the Plaintiff, Ser jeant Henden tach 
the lame exceptions, and the ſame Rule was given again htm, 


Terming 
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Land by Knights ſervice, and died in his Homage, his Þeir within 

ez and that he tendzed unto him a convenient Marriage, and 

* Hews what, &c. and demanded of him the value of the Marriage, 

c. The Defendaut Proteſtando tu the Tenure pro placito, tra- 

* verſeth the Tender,&c.And hereupon the Plaintiffdemurred;and 

* it was reſolved,that the Plea was ill; Foz the Tender is not tra. 

erlable. But Bear foꝛ the Defendant moved, that the Declaration 

js il1,becauſe he declares in an Action upon the Cale, where it ought 

to be io valore Maritagii. And the Court doubted of this polut, be- 

there is an eſpectal oziginal Tait de valore Maritagii. But 

conceived, that Action upon the Caſe is maintainable. As an 

upon the Cale lies fo2 an Eſcape, as well as Action of Debt, 

cre it mens the one way oz the other. Another Exception was 

ito the Declaration, becauſe it is not ſhewn, that the Anceſto2 

ſeized in fee of the Land ſuppoſed to be held, &c. And that 
conceived to be a matertal exception. Er adjournatur. 


Middlemore werſ#s Goodale., 


Ovenant.TUhereas the Defendant by Jndenture infeoffed J.S 4. 
ot ſuch Lands, and covenanted fo? himſelf and his Heirs with 
"the Feoffee his Heirs and aſſigns, to make further aſſurance upon 
f queſt : which Lands J. S. conveped to the Plaintiff, who bzings 


"this Action, Becauſe the Defendant did not levy a Fine upon the 
Plaintiffs requeſt, The Defendant pleaded releaſe from the ſaid 
J. S. with whom the firſt Covenant was made, and it was dated al. 
tt the commencement of this Suit ; and thereupon the Plaintiff 
*dejavurred, and all the Court ageeed, That the Covenant goes 
"ith the Land, and that the Aſignee at the Common Law, oz at 
ſeaſtwile by the Statute,ſhall have the benefit thereof, Secondly, 
hey held, that although the bꝛeach was in the time of the Aſſignee, 
et if the releaſe had been by the Covenantee (who is a party ta 
be Deed, and from whom the Plaintiff perives)befoze any bꝛeach, 
F befoze the Suit commenced, it had been a good barr to the AL 

nee, from byinging this Wait of Covenant, But the bzeach of 
"the Covenant being inthe time of the Aſſignee, koz not levying a 
Ine, and the Action bzought by him, and lo attached in his perſon, 
"the Covenantee cannot releafe this Adion, wherein the Aſſignee is 
" Interreſſed ; TUhereupon Rule was given that Judgment ſhould 

e entred fo the Plaintiff, unlels cauſe was ſhewn to the contrarp 
I Quch a dap. Vide reſiduum poſtea, pag. 505. 


Thomas Harriſons Caſe. 


Homas Harriſon wag endiq ed; Fo that 4. Maii 14 Car. the 5. 
Courts of Common Bench, Kings Bench, and Chancery, 
ting, he ruſhed to the Bar of the Common Bench, and in diſtur- 
nee of the Juſtices, and of the Court, and — of 
uſtice, 
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Juſtice, and againſt the King , and his Regal a jeſty palam & 
publice & malitiosè, intending to dꝛaw Juſtice Hutton, onc of the 
Juſtices of the Common Bench, into diſpleaſure of the King, and 
of other his Subjects, and to bꝛing him into danger ok his like, and 
foꝛteiture of his life and goods, ſpake theſe wo2ds of him, the laid 
Juſtice Hutton, in the pꝛeſence and audience ok the Juſtices there 
ſitting,] Accuſe Mr. Juſtice Hutton of high Treaſon:Þe being here: 
of endicted, pleaded Not guilty, and by a Jury of Knights and 
Eſquires was found gullty; He confefſing that he ſpake thoſe 
wozds purpoſely and openly , becauſe Judge Hutton in his Argu- 
ment in the Exchequer Chamber maintained, that the King might 
not charge his Subjects to find Ships, and that therein be denped 
his Supzemacy : And alſo, that by this means ſtirred up the Sub- 
zecs to ſedition againſt the King. And being hereupon found gitil. 
ty, the Judgment was, That he ſhould pay a Fine to the King of 
5000 l. and be impꝛiſoned during the Kings pleaſure, and Could 
have a Paper upon his head ſhewing his effence,and go therewith 
to all the Courts of Weſtminſter,and make his ſubmiſſion in every 
Court in Weſtminſter-Hall, and in the Exchequer, ko it is an at. 
fence to every Court. And it was infozmed by Keeling Clerk of 
the Crown, That Impziſonment during the Kings pleaſure is u- 
ſually entred, and not Jmpziſonment during life, but where there 
is an awarding of fozfeiture of Lands during like. 


The Marqueſs of Wincheſters Caſe, 


Rror to reverſe a Judgment fo2 the King upon an Endickment 

againſt him by the name of Lo2d St. John, fo; Ree 
culancy,fo2 his abſence from Church koz two monethszwhercupon 
he appeariug, and pleading Not guilty, it was found by Qerdig, 
That he was guilty foz the abſence of one of the moneths , parcel 
of the time, and not guilty fo2 the other moneth; {Aherefoze it was 
adjudged, That he ſhould fozfeit twenty pound, and fo the other 
moneth eat inde fine die; And the Kings Attozney ſignified his 
Majeſties pleaſure, That if it were errontous, it ſhould be rever: 
ſed; and Rolls aſſigned divers Erroꝛs; Firſt, That the Endia⸗ 
ment is apud Caſtrum Winton,and he doth not ſay in what Conn: 
ty oꝛ Pariſh Winton is. Secondly, It is coram John Finch, &c. 
Juſticiariorum de Gaila deliberand. and he doth not ſap, Juſticiari- 
orum ad Aſſiſas & ad Gailam deliberandum. Thirdly, Becauſe the 
Endiament is againſt him by the name of Dominum St. Johns, 
without other addition. Fourthly, Becauſe the Endicment is 
Quod non acceſſit ad A. Eceleſiam Parochialem prædict. And there 
is not anyChurch mentioned bekoze: And the Court held, that none 
of the Exceptions were material; and it was doubted whether a- 
ny exception be good upon conviction of Recuſancy ; Fo2 the Sta- 
tute of 3 Jac. is preciſely,That it ſhall not be void oꝛ diſcharged fo? 


default of fozm,o2 other matter, until after confozming himſelf by 


coming 
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coming to the Church. But afterwards, becauſe the Judgment 
was not Ideo capiatur,and the omiſſion thereof is apparent to the 
Kings pꝛe judice, And fo? that, upon every convicion in Endict- 
ment, the Judgment is Quod capiatur, ko this cauſe the Judge 
ment was reverſed. 


Middlemore verſus Goodale. Ante pag. 503. 


As moved again by Bear fo2 the Defendant , and he took 7, 

exception to the Declaration, that it was not good, becauſe 
he bzings the Action , as Aſſignee of Aſſignee of the Covenantee, 
and ſhews , that the conveyance was made to the Plaintiff, and 
Frances his lite, and to the Heirs of the Husband; and he brings 
the Action ſole without naming his Nike, who is yet alive; ſo it is. 
not good; fo2 he ought to have joyned his (Aife with him in the 
Action. And of that opinion was all the Court / abſente Brampſton;) 
MUhereupon Judgment was given foz the Defendant, Quod que- 
rens nihil capiat per Billam, 


Mann verſ«s the Biſhop of Briſtoll. Robert Hide and Richard Hide 
| Incumbent. Paſch. 14 Car. rot. 467. 


Uare impedit in the Common Bench, toꝛ the Church of Woo- 5, 
| ton Fits payn in the County of Dorſet. The Plaintiff entitles * 
! himſelf tothe Aovowſon , ko that Margaret Chubb was ſeized in 
| fee of the Manoꝛ of Wootton Fits-pain, ad quod the Advowſon 
was appendant, and npon 12. Septemb. — let it to Robert 
Cook fo? pears, a die datus, that 13. Septemb. 20 Jac, he entred and 
was poſſeſſed, And that Margaret by Jndenture 13. Sept. 20 Jac, 
granted the Reverſion to William Biſhop and others, to the uſe 
of the laid Margaret fo; Her life; and after to the uſe of Joan 
Cook andthe Heirs of her body. That afterward Margaret died, 
and Joan entred, and levyed a Fine to the ſaid John Mann of the 
ſaid Panoꝛ, ad quod, &c. TUhereupon at the next Avoidance the 
Plaintiff preſented, &c. The Defendant Robert Hideconfeſſeth 
the Ceiſin in fee of the (aid Margaret, & that ſhe infeoffed him of the 
Yano, ad quod &c. whereby he pꝛeſented, &. and traverſeth the 
grant of the Reverſion, modo & forma, &c, and Iſſue thereupon. 
I Richard Hyde, as Jncumbent , pleads and intitles himſelf; fox 
that Margaret Chubb being ſeized in fee 4. Aug. 19 Jacobi, by her 
Deed granted to Robert Jacob the firſt and next Avoidance ; and 
that Robert Jacob died and made ſuch a one his Erecutoz , who 
granted the next Avoidance to the ſaid Robert Hyde, who p2elen- 
N ted thereto the Dcfendant Richard Hyde. The Iſſue was upon 


this, Non conceſſit: The Jury upon theſe Iſſues found a ſpecial 
Uerdic. Foꝛ the firſt, they find the Leaſe and Gꝛant of the Rever⸗ 
fion ; and that it was to the uſe of the ſaid Margaret, duting her 
lite; and after to the uſe of Robert 5 _ Joan Cook came to 
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the age of twentp one years; and after to the ule of Matthew 
Chubb and Joan Cook , and the Heirs of the body of Joan, bythe 
ſaid Matthew to be engendered; and ofter to the uſe of the laid 
Joan and the Heirs of her body; and after to the uſe of Robert 
and his Heirs. And they find,that Joan accompliſht her age of twen; 
ty one years befoze this Action bꝛaught, and that Matthew died 
without Iſſue of the body of the ſaid Joan, And that upon 4 Aug, 
19 Jacobi, Margaret granted to the ſaid Robert Jacob, durante vita 
ipſius Roberti primam & proximam advocationem, &c. and that he 
died befoze the Church became voidz and whether this were an ab: 
ſolute grant of the next avoidance, as it was pleaded, oz not, wag 
the queſtion? And it was adjudged in the Common Bench fo? the 
Plaintiff, Quod non: And this Judgment was here affirmed ; Foz 
it is not an abſolute grant of the next Avopdance, but it is limited 
unto him to pzeſent to the Advowlon, ik it becomes vold during big 
life, and not, that otherwiſe it ſhould ggto his Executozs. Se: 
condly, Jt was moved by Holbourn fazthe Plaintiff in the (Wit 
of Erroz, that the iſſue being upon the grant of the Reverſjon, 
whether it were granted modo & forma prout? The Uerdid found, 
that it was granted to the uſe of Margaret ko lite; and after to the 
uſe of,&c.ut ſupra. And although it be found, that the Eſtates were 
determined bekoze the Action b2ought, yet it ſhould have been 
ſewn ; Fo? there is no ſuch Gzant, modo & forma prout. Put it 
was argued by Grimſton fo2 the Defendant , That theſe Eſtates 
being determined, need not be mentioned eſpecially in this poſlec- 
ſoꝛy Suit, The queſtion being only fo2 an Avoydance falnz and al- 
though the Travers be found, Quod conceſſit modo & forma, that 
extends not tothe uſes limited, but non conceſſit Reverſionẽ modo 
& forma prout, and it is found Quod conceſſit Reverſionem modo 
et forma, and the Eſtates determined, need not be mentioned, as 
14 Ed. 4. 1. Feoffment to thꝛce, the one dies, it map be pleaded to 
be made to the Survivoꝛs, not meittioning him that is dead; and 
all the Court being of that opinion, Judgment was affirmed. 


Evans and Cottingtons Cale, 


Vans and Cottington, ann ſeven others, were endicked fo? a 

grand Riot, That thep, with others there named, to the num⸗ 
ber of one thouſand perſons ,. made a Reſcous and Aſſault upon 
Henry Smith a Bapliff, who, by virtue of a Warrant upon a Bill 
of Middleſex, againſt William Cleer, had arreſted him, and was 
carrying him ta Pꝛiſon, and they pꝛocured him to eſcape. The Ar- 
reſt was at Charing-Croſs in the Pariſh of St. Martins in Middle- 
ſex ; and after the Arreſt, they aſſaulted the Baylitfs , aud beat 
them; and the Bapliffs putting the Pꝛiſoner into an houſe fo? lake 
keeping againſt the Tumult, they aſſaulted the Þouſezand notwith- 


ſtanding a Juſtice of peace, aſſiſted with thꝛee Conſtables made p20z 
: clamation 
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clamation koꝛ keeping the peace and fo2 their departure, yet they 
continued their aſſault, bꝛeaking open the houſe, and with ladders 
taken from the Rings houſe at White-hall (where the King with 
his Court were reſivent)upon the twenty fourth of March 13 Ca- 
roli,in the afternoon of the ſaid day, made this Riot and Reſcous, 
and carried the Pꝛiloner away thꝛough the Kings houſe, and cau. 
ſed him to eſcape. Upon this Endictment nine of them being ar: 
raigned, pleaded Not guilty, and four of them, viz. Evans, Cotting- 
ton, Thomas Groom, and Heatley, being arraigned,were found 
gullty, and five of them were found not guilty;but againſt thꝛee of 
them was pꝛobable Evidence, that they were aiding to this Riot 
and Reſcoug but the Jury acquitted them; TUherefo2ebecauſe it 
was ſo great a Riot and Offence , being committed ſo near the 
Court, it was adjudged,That the ſaid four perſons,which were lo 
convicted, ſhould be committed to P2iſon,and every of them ſhould 
pay 500 pound Fine to the Ring, And that every of them ſhould 
ſtand on the Pilloꝛy at Weſtminſter and Charing Croſſe, where the 
Riot was done; And that Thomas Groom, who was a Cobler, 
and entred into the houſe with a dzawn Swoꝛd anda Kettle upon 
his head, as an Helmet to defend himlelf, ſhould ſtand upon the 
Pillozy with a Swo2d in his hand and a Kettleupon his head, and 
ſhould be bound with good Sureties fo2 their good behaviour, 
befoze they ſhould be delivered 2 And the thꝛee which were acquit- 
ted, againſt whom was ſuch pꝛobable Evidence, were bound to lind 
Sureties fo2 their good behaviour, 


Thomas Barkhams Caſe. 


Ne Thomas Barkham , upon an Habeas Corpus awarded to 
Ithe Marden of the Fleet, was bꝛought to the Barr, and it 
was returned, That he was committed 11 Novemb. 1637, by 
Narrant from the Loꝛds of the Councel to the Fleet, to remain 
there until other oꝛder given: And koꝛ that there was not any cauſe 
ol commitment mentioned either in the Mittimus oz Return, the 
Court conceived he ought not to be deteined in Pꝛiſon; TUhere- 
upon he was Bapled. 


Lawſons Cale, 


Ne Lawſon at the ſame time, upon another Writ of Habeas 

Corpus to the (Uarden of the Fleet, and returned, Thathe 
was committed 4 Mai 1638, by the Lo20g of the Councel,and ng 
cauſe ſhewn, was therefo2e let to Bayl, 


Smith verſus Smith, 


Sfiſe of a Rent-ſeck in the County of Cambridge, Upon a 
ſpectal Uerdia the Caſe _ —— Rent-ſeck was gran- 
2 ted 
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ted of four pound per annum by John Smith to Nathaniel his San 
in kee, iſſuing out of an houle called the Unicorn, in Lynton,payable 
at the Annunciation and St. Michael , at the houſe of the laid Na. 
thaniel, in Lynton, to begin at Michuelmas after his deceale, and 
gave ſir pence in name of Seiſin: And koꝛ rent due at the Annuncla⸗ 
tion 1637. and ſir years befo2e, and not paid, &cc. The Jury find 
the grant of the rent and ſeiſin given, and the demand at the laid 
houſe called the Unicorn, at the ſaid feaſt of the Annunciation 
1637. and that none was there to pay it; And whether this were 
a diſſeiſin koꝛ the Rent arrear, was the queſtion ? The doubt wag, 
whether it were a good demand koꝛ the Kent, at the feaſt of the An. 
nunciation, at the houſe out of which it was ifluing, and not at the 
houſe where it was payable : And it was reſolved by thechief Jy 
ſtice and by my ſelf, being Juſtices of Aſſile, after advice had with 
other of the Judges, who were of the ſame opinion, That it wag a 
good demand, and a diſſeiſin fo2 not payment; and that this gift of 
ſix pence in name of ſeiſin was good ſeiſin: And the Jury found all 
in damages, viz. twenty four pound, not mentioning it to be fo? 
Arrearages of Rent; and it was well enough,fo2 the Pꝛeſidents 
warrant both wapes; TUhereupon it was adjudged to2 the Plain- 
tiff, Vide Cok. Litt. 153. Cok. 7. fol. 28. and the Book of Entries 
fol. 78. & 79, Hill, 45 Eliz, rot. in Com, Banc, Midd, Aſſiſe for a 
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Anonymus. 


Reſpaſs ...... Againſt Baron and Feme, koꝛ breaking 

his Cloſe, After Aer dia fo2 the Plaintiff, the Baron died 

betwirt the day of the Niſi prius, and day in Banco. And 
now Archibald moved,That no Judgment ſhould be entred: Fo? 
the Baron being dead, the Action quoad her, by the ac of Hod, is 
abated 2 And fo? that cited 6 Ed. 3. 295. 11 H. 7. 6. And it was 
held by all the Court, That the death of the Plaintiff oz Deken⸗ 
dant, after Uerdict by Niſi prius and bekoze the dap in Banco, ſhall 
abatc the UUit o2 Bill. And although Baron and Feme be but one 
perſon in Lawz yet, foꝛ as much as the Baron is dead before the day 
in Banco, 110 Judgment may be entred ; And it it be entred, it is 
Erroꝛ. But becaule this is in an action of Treſpaſs which is but 
perſonal, and is joynt and ſeveral, the Court doubted z Foz it is 
clear, It the Fee had been dead, and the Baron (urvived, Judgment 
ſhould have been entred againſt him. And the reaſon is the ſame, 
that ſhe ſurviving ſhould be chargeable fo2 the Treſpals. But 
whether the Bill ſhall abate, the Court would advile, per quod 
ad journatur. 


Ceely verſus Hoskins. Hill. 13 Car. rot. 696. 


Rror of a Judgment in the Common Bench, in an Action for 
theſe words, Thou art forſworn in a Court of Record, and that 
I will prove. Aftcr Ucrdvia upon Not guilty and found fo2 the 
Plaintiff, the Defendant there moving that theſe wozds were not 
actionable, and Judgment being there given fo2 the Dekendant, a 
Wait of Erro2 was bꝛought and ailigned in point of Judgment. 
And now Rolls fo2 the Plaintiſt, in the Nat of Erroz, moved to 
have the Judgment reverſed, becaule the wozds are very flander- 
ous; and as much, as if he had ſaid, He was a per jured perſon, 
But Maynard fo2 the Detendant, in the Tit of Erroz,ſaid,That 
it had been much debated in the Common Pleas, and the Court 
there agreed, That the Action would not lye; and he conceived the 
reaſon to be, Becauſe he did not lap, inwhat Court of Recoꝛd he 
was kozſwozn; No2 that he was fozlwozn in giving any cvt- 
dence to any Jury : And ft may be that he intended only, that he 
was kozſwoꝛu, not judicially, but in oꝛdinary diſcourſe in ow 
Gurt 


ñQuß:p—ẽ — —ẽo Z. — 
— — 


Termino Michaelis, anno decimo quarto 


3. 


Court of Recozd. But Jones, Berkeley and my ſelf, held cleerlp, 
That the Action well lap; and ſuch fozraign intendment as May. 
nard pꝛetended, ſhall not be concetved; And it ſhall be taken that he 
ſpake theſe wozds malictouſly,accuſing him of per jury, and foz a 
kalle Oath taken judicially upon judicial pꝛoceedings in a Court 
of Recozd , and ſhall be underſtood accozding to the common 
ſpeech and uſual tntendment : as to ſap, Such one is a murtherer 
(not ſpeaking whom he murthered, oz when) an Action lies; And it 
ſhall not be intended that be was a murtherer of Pares, unleſs 
ſuch fozain intendment be diſcovered oz ſhewn in pleading There. 
koꝛe they all held, That the Judgment is errontous. But becauſe 
Brampſton was abſent, they would adviſe, And afterwards the 
Judgment was reverſed, and the Plaintiff recovered, 


Morley verſ#s Pragnell, Trin. 14 Car, rot. 549. 


AW upon the Caſe, TUAhereas the Plaintiff is owner of a 
common Inn in Eaſtgeſtock, That the Defendant malict. 
ouſly erected a Tallow-furnace, and boyled therein much ſtinking 
Tallow, to the great annoyance of him and his Gueſts ; And by 
reaſon of ſuch ſtench,ariſing thereupon, many of his Suefts left his 
houſe, and many of his Family became unhealthful. Upon Not 
guilty pleaded and found fo2 the Plaintiff, Germyn Serjeant mo- 
ved in arreſt of Judgment, That an Action lies not; Foz he being 
a Tallow-Chandler,ought to uſe his Trade, which cannot be ſaid 
to be a Nuſance. But all the Court held, That as the Declaration 
is penned, the Action is maintainable: Fo2 every one ought ſic uti 
ſuo, quod alienum non ledat: Then when the Plaintiff is an Jnn- 
keepcr , the Defendant erecting a Tallow-furnace annoyed his 
bouſe with ſtenches.eſpectally by boyling ſtinking ſtuff : And ſo in 
the Caſe of Tohayle, who ereded a Tallow-furnace croſs the 
Street of Denmark-houſe in the Strand, it was found a Nuſance 
upon the Endiament, and adjudged to be removed: CWhercupon 
Judgment was here given koz the Plaintitt. 


Jeffryes verſus Payhem. Trin. 14 Car. rot. 528. 


Ction for theſe words of the Plaintiff being an Atturney, He 
is a baſe cheating cozening knave, and hath cheated me as ne- 
ver any man was cheated, The queſtion was, whether an Acton 
would lie fo2 theſe woꝛds? Fo? if He had not ſhewn, that he was 
an Atturney, an Action would not have lien; And as it ts laped 
barely without any circumſtance, it doth not appear, that it touch⸗ 


eth him in his pꝛokelſlon: And therefoze the Court would advile. 
Droit 
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Droit q Advonſon tor the King verſus Sir John Dreidon 


and three others. 


Dr parties being at iſſue, and put upon the grand Alllſe, there 5. 
1. thereupon a Venire facias, to return quatuor Milites, 
That they, cum ſcipſis, ſhould return twelve others, who, with the 
{aid four, ſhould make a Jury returnable octabis Michaelis: And 
upon the day of Eſſoyns, viz. 16,Octob. 14 Car. the Demandant ap- 
peared,and pꝛaped, that the Tenants be demanded. And befoze 
Juſtice Berkley(who only kept the Eſopns)the Tenants being de- 
manded, James Turlow,their Atturney,appeared;And the Deman, 
dant pꝛaped, that their detault might be recozded, fo2 they ought to 
appear in perſon, But Berkley held, that they might well appear 
by their Atturney,who was admitted be oe upon the Recoꝛd: And 
afterward he pzayed for the Tenants,that they might be eſſoyned z 
which being contradicted by the Plaintiff, Juſtice Berkley caufep 
the pzayer to be entred. And afcer the four Knights being called 
appeared , and they were appointed to chooſe others unto them; 
And there being a queſtion about the number, they were appointed 
to chooſe twenty unto them, to make the number compleat (as the 
Clerks ſaid was the courle.)But now being moved in full Term, 
ſt was reſolved firſt, That the Tenants may appear by Atturney, 
Second ly, That the Eſſoyn caſt was not allowable, becauſe the 
appearance by their Atturney was entred and recozded; And if an 
Eſſoyn would lye, Jt ſhould be as well caſt fo? the Atturney as fo} 
the Tenants. And when an appearance by their Atturney is recoz⸗ 
ded,they cannot at the lame time be Eſſopned: wherefo2e, fo2 this 
cauſe,the Eſſopn caſt was dilallowed, Thirdly, The queſtion was, 
Whether this Eier of twenty to the four Knights be good, Oz 
whether they ought to chooſe and return twelve only; And ik there 
ought to be twelve only returned, whether the return ok twenty 
makes not the whole return void 3 Oz that it ſhall be good fo? the 
twelve, and ſurpluſage fo2 eight? Dercof the Court would advile. 
And whether there might be any challenge againſt any of the four 
Knights , becauſe no exception was taken againſt them the firft 
day? Vid. 15 Ed. 4. 1. 39 Ed. 3. 2. 7 H. 4. 2. 22 Ed. 3. 18. 


Mulcarry and verſus Eyres and others. Mich. 13 Car. rot. 333. 


Rror of a Judgment in the Kings Bench in Ireland. in Ejecti- 6. 
one firmæ of a Leale by the Earl of Tumond of foʒty Meſſua . 
ges.five hundꝛed acres of Land, fozty acres of Yeadow, two hun- 
dzed acres of Paſture, one hund2ed acres of 2Bogg, and one hun⸗ 
dꝛed acres of Bꝛuerp, in the Uillages and Territozies of D. S. 
and V. Upon Not guilty pleaded, a ſpecial Qerdia was found, 
That the Earl of Tumand,being (eized in Fee. let it to the Plain- 
tiff ko one and twenty years, rendzing rent, with — — 
hould 
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ſhould not lett oꝛ alien any part above thzee years ; and if he did, 
that the Leaſe ſhould be vold, and he reenter. And he let foz thyee 
years; and ſo from thꝛee years to thꝛee years, during the term of 
his like, it he lived ſo long. And the Earl, after this aſſignment ac. 
cepted the rent due from the Aſſignee, and notwithſtanding reren. 
tred,and made this Leaſe to the Plaintiff, Aud the Dekendant re, 
entred.The Queſtions made in lreland upon this Leaſe were, firg, 
TUhether it were a bꝛeach of the Condition? Secondly,CUhether 
the acceptance of the rent by the hand of the Aſſignee, makes it 
good, and diſpenſeth with the bzeach ; eſpecially the acceptance be. 
ing at another rent⸗day? And it was reſolved there, and adjudged 
koꝛ the Defendant. But the Court here reſolved, That it was a 
plain bꝛeach of the Condition. And the acceptance after might not 
diſpenſe with the Condition, ſeeing it was that it ſhould be void: 
Do it was abſolutely determined. But then an exception wag ta. 
ken here tothe Declaration by Grimſton, That one hundꝛzed acreg 
of Bogg was not good; fo2 there is not any ſuch wozd known, 
But it was held to be an uſual woꝛd there and well known; and if 
it were not, yet the Plaintiff might releaſe his demand as to that 
Land, and have his Judgment fo2 the reſidue. Another exception 
taken by him was, Becaule it was in Villis & Territoriis. But it 
was held to be well enough  fo2 they be of the ſame ſenſe; And it 
not, it ia but ſurpluſage fo2 Territoriis : hereupon Rule was gi 
ven , that Judgment ſhould be reverſed , unleſs other cauſe were 
ſhewu. And afterwards, being moved again, the Judgment was 
reverſed ; and Judgment given koꝛ the Plaintiff, Quod recuperet 
Terminum ſuum prædictum. And it was mobed how Habere facias 
poſſeſſionem ſhould be awarded; And reſolved, That there ſhould 
be a Wait directed to the chief Juſtice in Ireland to reverſe that 
Judgment, and commanding to award Execution. 


Thomas Smith verſus Richard Cooker. Trin. 14 Car, rot. 1499. 


; A Ction for theſe words of the Plaintiff, Thou and thy Wife (in- 

nuendo the Plaintiffand Agnes his TUife ) are both Witches, 
and have bewitched my Mare, innuendo the Mare of the ſaid Tho- 
mas ( where it ought to have been the Bare of the ſaid Richard ) 
After Aer dia (upon Not guilty) fo2 the Plaintiff, Jt was moved 
inarreſt of Judgment fo2 the Dekendant, becauſe that two cannot 
commit oneTUitrhcraft,Alſo it cannot be the Bare of the]laintiff 
and the are of theDefend.as prædicti Thomez impo2ts.Sed non 
allocatur; Fo2 the wo2zds ought to be referred, as they were ſpoken, 
viz. That hoth of them bewitched my Pare; and both refers to 
each of them, that they had ſeverally committed the offence: Foz if 
a man ſaith to two,you both have murdered J. S. each of them ſhall 
have his Action ſeverally, and not joyntly, as 28 Hen. g. fol. 19. Dy- 
er ig. And fo2 the laſt wozds, innuendo the Mare of Thomas, Tho- 
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mas is repugnant to the pꝛecedent woꝛds, &c. Therefoze Judge- 
ment was given fo2 the }Plaintiff, 


Anonymus. 


Reſpaſs of Aſſault and Battery againſt Baron and Feme, fo2 g. 
T. Battery done by the Fee; The Defendants being found 
qulty,the queſtion was, whether a Quod capiatur ſhould be entred 
againſt Bron and Feme? And it was reſolved, That a Quod ca- 
piatur ſhall be againſt the Baron only: And Keeling Clerk of the 
Crown, and Hodſden the Secondary inkozmed the Court, That 

fo were all the pzeſivents, although the wong is only done by the 
Feme. 


Kemp verſus Barnard, Hill. 13 Car, rot. 1252. 


Pon a ſpecial Uerdic the queſtion was,CUhetbher a Leaſe by 9. 

the Ring, under the Exchequer Seal,of Lands uſually demt- 
ed to one fo? lite, Remainder fo? life, Remainder to a third fo? life, 
reſerving the uſual Rent,ſhall be good oz not? Maynard fo? the De: 
fendant very much urged,That it could not be, but under the gzeat 
Seal;fo2 a freechold cannot paſs from the King, but by patent un- 
dir the gꝛeat Seal. But all the Juſtices held, That Leaſes fo 
life, under the Erchequer Seal, being of Lands uſually leaſed, and 
keſer ving the antient Rent, are allowable and good fo? the Kings 
Snefit.That his land ſhall not lie un-letten, And Jones affirmed, 
That all the Barons of the Erchequer laid, that it was their courſe 
to demiſe as well fo2 lite as fo2 years, and it hath alwates been (o 
Allowed; x of their courſe there, this Court ſhall take Conuſance, 
as it is in Cok. lib. 2. fol. 16. Lanes Caſe. And fo2 this cauſe Rule was 
given, That Judgement ſhould be entred accodingly, unleſs, &c. 


Talory verſus Jackſon. Trin. 14 Car. rot. 187, 


Ebt upon the Statute 2 Ed. 6, fo2 carrying away his Cozn, 
| the Tythes not being ſet out, 20 Jac. 21 Jac, and ſo until 
tr Car. The Dekendant pleaded fo? the laſt thꝛee years Non debet, 
und fo2 the reſidue, the Statute of 21 Jac. of Limitations, And 
hereupon the Plaintiff demurred, and the Reco2d being read, all 
the Court held, That the Statute doth not extend to this Action; 
Mbercupon Rolls fo2 the Ocfendant moved, That the Oemurrer 
ould be waved, and they would plead Non debet fo all: But the 
ourt ſafo, It could not be without the Plaintiffs conſent, 


Anonymus, 
F Rror in the Erchequer Chamber of a Judgement given in an 11. 


Ejectione firmz in the Kings Bench. The Plaintiffaſſignes fo? 
T tt Erroz 


* 
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Erro2 (That whereas five were named Defendants; and in the 
Reco it is mentioned, T bat after the Uerdic againſt them al, 
and after the laſt Continuance,two of the Defendants were dead, 
as the Plaintiff ſurmiſed; and the Defendants hoc non dedicerunt, 
ſed cognoverunt fore verum the Judgement is entred againſt the 
thzee,) That the two did not die ſince the laſt Continuauce made 
upon the Roll, but long time bekoze the Uerdic,and befoze diverg 
Continuances upon the Roll entred;Uhereupon Banks the Kings 
Attozny moved,That it might be examined in this Court ; but the 
Court held, That they might not here make any ſuch examination, 
being after the Judgement entred: And then it was moved, whe. 
ther an Erro2 in Deed be aſſignable in the Excheguer Chamber 
upon the Statute of 27 Eliz. Becauſe as Berkeley (atd,the Statute 
only gives authozity to examine Errozs in Law, But Brampſton, 
Jones, and my ſelf, held, That it is well aſſignable ; fo2 the Sta: 
tute giving the TUrit of Erro2, gives that authozity,as well to ex; 
amine Errozs in Deed, as Errozs in Law. Then it was moved 
how it Gould be tried, and Hoddeſden the Secondary ſaid, That 
it hath been tried by Niſi prius out of the Exchequer Chamber, and 
there be divers pꝛeſidents to that purpoſe. But Jones ſaid he 
Doubted thereof, becauſe the Statute gives this power to the Ju- 
ſtices of the one Bench and the other, Andthat the Court of the 
Exchequer Chamber is newly erected, And Berkeley held, That it 
was not the intent of the Statute-27 Eliz.to give them ſuch autho⸗ 
rity. But Brampſton chief Juſtice and my ſelt doubted thereof, Be. 
cauſe the Statute giving authozity to reverle oz affirm,implies an 
allowance of the means to do it; UUhereupon adjournatur. Mich, 
42 & 43 Eliz. rot, 335, Rewe verſus Long. Error in the. Exchequet 
Chamber in fait aſſigned and tryed by Niſi prius, and found, and 
fo2 that caule reverſed, Simile Hill. 16. Jac. rot. 75 Error in fait, 
aſſigned there, and tried by Niſi prius. Conſimile Mich, 10 Car, 
rot, 169, betwirt Smith and Marchant, 


Thornton verſus Lyſter. 


Reſpaſs of Aſſault, Battery, and Wound ing 1. Aug. 13 Car, The 

Defendant Juſtifies in his own defence, by reaſon of an Al. 
ſault made by the Plaintiff; Jſſue being thereupon, the Defendant 
gives in evidence Aſſault and Battery by the Plaintiff, 2. Juli! 13 
Car, befoze, and that it was in his own defence, and pꝛoduced dl- 
bers TAitneſſes to pꝛove it. The Plaintiff ſhews, That the Bat⸗ 
tery which he intended, was 9. Jul. 13. Car. and pꝛoduced alſo di- 
vers TUitneſſes to pꝛove that. And Littleton the Kings Soltcito? 
and others of Counſel with the Defendant inſiſted, That it was no 
evidence; koꝛ thePlaintiffought to have made a ſpecialReplication, 
and ſhewn that ſpecial matter. But all the Court held, It was not 
requiſite z And if another day had been ſhewn in the Replication, it 


ſhould be a departure: But it ſufficeth to ſhew it in evidence - 
L 
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be done at another day, an ſor aſſault, fo; the day is not material. 
Jones laid, ił they had both agreed upon one dap, it ſhould have been 
ſpecially pleaded: Bat Brampſton held, It was all one; and as it is 
now pleaded to be at ſeveral dapes, it is cleerly unneceſſary: And 
the Solicito2 urged, that it <ould be found ſpectally: But the 
Court ſaid it was ſo cleer, they would not have it ſo found;And the 
Jury gave one hundzed pound damages. 


Latham verſus Atwood. Mich. 11 Car. 


Ction of Trover & Converſion, ot two hundzed and fifty pounds 
A of Hops. Upon Not guilty pleaded, the Caſe appeared to be, 
Feme,Tenant fo? life, takes to husband the Plaintiff, quiato Ca- 
roli, the Remainder being to the Defendant fo2 his like. Thefe 
Pops were growing out of ancient Roots, being within the Land 
inqueſtion 2 The Fee dies 19. Aug. nono Caroli, the Hops then 
growing and not ſevered, &c. And whether theſe Hops appertain- 
ed to the Baron, o; to him in Remainder, was the queſtion ? becauſe 
ſhe died lo ſmall a while bekoze the gathering of them; and they be 
ſuch things as grow by manurance and induſtry of the owner, by 
the making of Þills,and ſetting Poles. And the Court, upon the 
motion of Grimſton, who was of Counlel with the Plaintitt, held 
that they be like Emblements,which (hall go to the Baron, oꝛ Ext. 
tutoꝛ of the Tenant fo2 life, and not to him in Remainder ; and 
are not to be compared to Apples 02 Nuts, which grow of them⸗ 
ſelves; TUherefoze adjudged fo the Plaintiff, 


Bayns verſus Brighton. 


Abbt koꝛ 408. upon a Bill obligato2y, and declares, That the 

Defendant by his Bill, dated Febr. confeſſed himlelf to be 
endebted to the Plaintiff in twenty ſhillings, ſolvend. at Micha⸗ 
elmas following, Ad quam quidem ſolutionem faciend, he did ob- 
lige himſelk in Co2ty ſhillings , and fo2 non payment of the fozty 
ſhillings the Action was bzought. The Defendant pleaded, that 
at the time of the Obligation making, he was within age, and iſſue 
thereupon, and found fo2 the Plaintiff; And now Germin Ser je. 
ant moved in arreſt of Judgment, that the Declaration was ill, 
becauſe it is not therein alledged, that the twenty ſhillings.was not 
paid at the day; fo? if otherwiſe,the fo2ty ſhillings is not due: And 
of that opinion was all the Court; Fo? it is not an Obligation 
with a Condition; TUhereupon Rule was given, that Judgment 
ſhould be entred fo2 the Defendant, unleſs, &c. 


Anonymus. 


Rror of a Judgment in the Common Bench, in Action for 
words. TUhereas the Plaintiff being an Attoznep, and main- 
T tt z taintug 
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taining himſelf, his Uife, and Childzen by his pꝛadice, that the 
Dekendant ſpake theſe woꝛds of him, and of his Office,He is a ye. 
ry baſe Rogue, and a cheating Knave, and doth maintain himſelf, his 
Wife, and Children by his cheating. Upon Not guilty pleaded, and 
verdict fo2 the Plaintiff, and Judgment given, the Erro2 aſſigned 
was, That an Action lay not fo? thele wozds. But all the Court 
held, That the Action was maintainable; Foz it toucheth him in 
his pzofeſſion - WWhereupon Judgment was affirmed, 


Davenport verſus Penſell. Trin. 14 Car. rot. 699. 


A Sſumpſit againſt an Adminiſtratoꝛ, durante minore ætate of 

J. S. upon a pꝛomiſe to pay for fozbearance of a ſum, Kc. 
The Dekendant pleads, That the ſaid J. S. was above the age of 
ſeventeen years at the time of the pzomile ; and thereupon it wag 
demurred. The queſtion was, whether the Adminiſtration ſo com. 
mitted,durante minore ætate, inſtantly determined, by his coming 
of ſeventeen years of age; foz then the Adminiſtration ceaſing, 
there cannot after be any conſideration to ground a pꝛomile: And 
it was urged, That in our Law Minor ætas was one and twenty 
years: But Grimſton of Counſel with the Plaintiff ſald, that this 
was to be conſidered accoꝛding to the Civil Law, which appoints 
ſeventeen years to be full age in ſuch a Caſe, Cok.lib.5.tol, 29, Et 
Curia adviſare vult, 


Appleton verſus Stoughton, Hill. 10 Car, 256. 


Ebt, Upon the Statute quinto Elizab. and Demand 221. 
becauſe he uſed within London the Trade of a Point mahet, 

fo2 the ſpace of eleven moneths . not being b2ought up as an Az: 
pꝛentice fo2 ſeven years. The Dekendant pleaded the cuſtom of 
London, That any who is a Freeman of one Trade, map uſe any 
other Trade within the City: and pleaded the Statute of 7 Ric.2. 
which confirms the Cuſtoms of London, &c. QApon this lca a 
Demurrer was tendzed, and the queſtion was, TAhether ſuch a 
Cuſtom may be good againſt the Statute of quinto Eliz. But he: 
cauſe it was a general Statute , the Court inclined in opinton, 
That this Cuſtom might be good, and not taken away by the ſaid 
Statute, being a ſpcctal Cuſtom ina particular place, Chenthe 
Plaintiff took Iſſue upon the Cuſtom , and the Dekendant jopn⸗ 
edʒ and the Plaintiff ſurmiled, that there is a Cuſtom in London, 
That if any Cuſtom of London be pleaded, and denved, and Ji 
ſue thereupon, it ſhall be tryed by a TU2it to the Majo: and 41. 
dermen to certific whether there be ſich a Cuſtom; and they ſha.l 
make their Certificate by the mouth of their Reco2acr.Ore renus; 
und pꝛaved to have a Tait ta certiſie. And becauſe the Octeiivant 
hoc non didicit, a Tit was awarded accoꝛdingly: Aniihe Ke. 
coꝛder certiſied, that there was no fuch Cuſtom fo? ont who uleth 
a 
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7 manual Trade, that he may crerciſe any other Trade, not be⸗ 


ing Appzentice, 02 920ught up thereto ; but that there was ſuch a 


Cuſtom concerning Trades of buying and ſelling, as Mercer, 
Gꝛocer, &c. And after this Certificate,it was moved. that this was 
g Mil trial; Foz it being a Cuſtom which concerns all the Citt- 
zens, ought not to be tryed by ſuch a Certificate,but by Jury. And 
Bulſtrode, who argued fo the Defendant, inſiſted much upon a 
Caſe in the Common Bench, repoꝛted by the Loꝛd Hobert, that a 
Cuſtom of London, which concetus all the Citizens, ſhall be tried 
per Pais: But atter ſong deliberation , it was reſolved by all the 
Court, that the grryal was good, eſpecially when the Plaintilf 
hath ſhewn, that there is luch a Cuſtom, that it ſhall be fo certified, 
and the Dekendant hath conkeſſed it; fo as this manner of Trial, 
being as it were by his conlent, he ſhall not after ſuch Trial ex⸗ 
cept againſt it. And this Cuſtom doth not concern all the perſons 
of London, but only thoſe who ule manual Trades: As if the Cu⸗ 
ſtom to deviſe in Moꝛztmain, oz of fozaign Attachments, had been 
tried by Certificate; ſo here the Trial is good; And it was ad⸗ 
judged fo2 the Plaintiff, Vid Cok.lib.4. 30.39 Hen.6.34.Coke lib. 
9 ſol. 3 1. Broke London 17. 21 Ed. 4.4. 33 Hen.8, Brook Trials 14. 


Tomlins verſus Brett. 


Rror of a Judgment inthe Common Bench, in Formdor in 

Deſcender : IAhete the Tenant vouched J. S. Aud the Oeman- 
dant counterpleads, that the laid Joh. Style, 02 any of his Ance- 
ſtoꝛs, &c, nunquam aliquod in tenementis, &c. omitting the woꝛd 
habuerunt. And flue being joyned, and Niſi prius awarded, at the 
day of the Niſi prius the Octendant made default; And at the Tay 
in Banco he made another acfauit;TUhereupon a Grand Cape was 
awarded, and Judgment given: And now Erro2 bzought,becauſe 
there was no Jllte joyned by the Tenant, But the Court would 
not allow thereof, but affirined the Judgment: Foz after the de⸗ 
fault,the iſſue and the pleading is out of the Court, and the Judg⸗ 
ment is only upon the dekault. 


Aungell verſus Sir William Cooper, Trin. 10 Car. rot. 1331. 


Rror of a Judgment in the Common Bench, There in a Sei- 

re facias unon 4 Judgment of g00 l. and Execution thereup- 

on, the Ockcndant there being dead, the Plaintiff (ſurmiſed, that 
he was ſctzed of Lands in the Counties of Kent, and Surrey, and 
pape d a Scire facias into the leveral Counties: And the She⸗ 
riff of Kent returned, that Aungell was Terr-tenant of the Land 
in the Cauntp of Kent: And the Sheriff of Surrey returned. 
that cnc Boll and his TUife were Jerr-tenant of the Octenvants 
Lands in Surrey, Ahercupon Aungell being warned, took ups» 
on 
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on him theTenancy ofthe Lands mentioned in the Sheriffs return, 
And pleaded, That another man in the lame County at the time of 
the ſaid return, had other Lands, whereot T. D. was Terre tenant. 
Sir William Cooper, the then Plaintiff, dented it, and iſſue there. 
upon, and found fo2 the Plaintiff, and Judgement for him againg 
Aungell the now Plaintiff, But fo2 the Lands in Surrey, Bell 
and his wife pleaded, That they were not Tenants 2: And there. 
upon they were at iſſue , and found fo2 them befoze the Juſtices of 
Aſſiſe, and Judgement given, Quod eant inde fine die. And now 
Aungell bꝛings Erro2 upon that Judgement, and allignes foz Er- 
roz, That the ſaid Bell was dead befoze the time of the Triall; 
whereupon it was demurred: And now argued at the Barreb 
Maynard fot the Plaintiſt in the TU2it of Erroz, That fo2 as m 

as the Plaintiff is not to have his Land charged ſole, if there be 
moze Land: And by the ſurmiſe of the Dekendant (who wage 
Plaintiff in the firſt lait) there is Land in the County of Surrey 
chargable therewith, And by the Sheriffs return that Bell and his 
wife were Terr-Tenants, the finding by the Jurp, after the death 
of Bell, is void, and ſo the iſſue not tryed, the Judgment is erront- 
ous $ Therefoze he conceived,That the Plaintiff may well aſſigne 
it fo erroꝛ, and take advantage thereof. But Rolls fo2 the Deken. 
dant in the TUrit of Erroꝛ ſhewed, That fo2 as much as there be 
two ſeveral Scire facias into (everal Counties, They be as ſeveral 
luits, the one not depending upon the other, And the pzoceedings 
are ſeveral : And although there be death, 8c. alledged inthe one, 
vet it is not materiall,as to the other Suit; Mo is there any cauſe 
that the other,againſt whom the Uerdict is found,ſhould afligne it 
fo2 Erroꝛ, And he cited fo2 this point, 5 Ed.q. 7. And of that opt: 
nion was Bramſton, Jones, and my ſelf: Fo? although Bell be 
dead, it is not material to Aungell, eſpectally as it is found by this 
Cerdia, That Beil was not Tcnant. So the Court is aſcertained, 
That he was not Tenant, although by death the Uerdig be void, 
Whereupon Rule was given, That the Judgement ſhould be 


affirmed, 


Mounſon verſ#: Bourn. 


Rror of a Judgement in the Common Bench, in Debt,bpWil- 
liam Bourn, againſt Sir William Mounſon and Margaret his 
wife, Executrix of Charles Eazle of Nottingham fo 200 l. The 
Defendants appeared and Judgement againſt them of 
Debt, and four pounds coſts de bonis Teſtatoris, &c, Et ſi, &c. 
tunc de bonis propriis to; the four pounds fo2 coſts. This being 
in London, a Fieri facias was awarded to the Sheriffs of London, 
who returned Nulla bona Teſtatoris , and fo2 the four pounds, 
Nulla bona, The Plaintiff afterwards upon a Teſtatum that goods 
were ſold and eſoyned, procured a new Fieri facias , reciting the 


Judgement and the fozmerCUrit and retura thereof, Et quod Teſta- 
tum 
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tum exiſtit, That they had goods ſufficient, and had eſoyned and 
fold them Cheretoze the Sheriffs of London were commanded, 
Chat they by Enquifition, vel alio modo quovillibet quo conſtare 
poterit, ſhould enquire if they had ſold 02 e d the ſaid Goods: 
And if it were ſo found, Quod ſcire faciant to the ſaid Sir William 
Mounſon & Margaret his wife that they be in Court in octab. Mich. 
to anſwer thereto. Hereupon the Sheriff returned an Enquiſition, 
"finding the (ale and oyner of the ſaid Goods, and that they ſcire 
©fecerunt. &c. And the parties appeared and demurred upon the 
Ant. And the Court, after divers adjournments, adjudged the 
= £9zit good, and that the Defendants ſhould anſwer : Whereupon 
they imparle: And afterwards Judgement was given by Nihil di- 
eit. That the P laintiff ſhould have Execution de bonis ſuis propriis. 
Upon this a TU2it of Erro2 was bzought, Tam in redditione Judicii 
quam in redditione Executionis. And Taylor fo? the Plaintift aſſig- 
ed Erro2 in the Judgement, becauſe it was Quod recuperet the 
damages de bonis propriis, ſi non habeant bona Teſtatoris, where 
*they appeared the firſt day upon the Summons: And Judgement 
given the lame Term upon a Nihil dicit,where they ought to have 
had Judgement de bonis Teſtatoris : And fo? that purpole he cited 
1 Hl. 6. 13. 33 H. 6. 23. & 34 H. 6. 27. Sed non allocatur; Becauſe 

t is not the confeſſion, but the delay which is the cauſe the Plain⸗ 
tiff ſhall recover damages de bonis propriis. Secondly, TUhereas 
was objcaed,that the Judgement being de bonis propriis againſt 
the Feme, And in Law a Fezee covert hath not any goods; therefoze 
he Judgement ſhould be void, Jt was reſolved, That the Judge- 
ment was well given; Foz the Baron being only charged in right of 
15 Feme, The Judgement ſhall be againſt both; And ſhe may have 
Boodg, as a Term 02 aChattel reall befoze theCoverturetAlſo ſhe 
may have Goods after her husbands deccaſe. Thirdly, That a 
Devaſtavit may well be by a Feme by e//oy7izg the Goods 3; As a 
Feme covert May doe a Tort, and be puniſhed fo? it. Allo this was a 
Devaſtavit by the Fee when ſhe was ſole, And it was held that 
k a man takes an Executrix to Aike, and waſte the Goods it is a 
devaſtavit in the Fee: Fo2 it was her folly to take ſuch an hul⸗ 
band who would make a devaſtavit. And Jones ſaid, Tf there be a 
> tecovery againſt Baron and Feme upon a Devaſtavit, if the Baron ſut· 
vlve the Feme, he ſhall be charged; alſo if the Feme lur vive, ſhe ſhall 
be charged: But if the Recovery be not againſt Baroz and Fee, in 
the like of the Fee, and ſhe dies, the Baron ſhall not be chatged: 
* Whereto Brampſton agreed. And fo2 the pꝛincipall matter J delt. 
: bered my opinion. That this clit is good,4 the Judgement good, 
© is this cale is: Fo2 they being returned warned, and appearing 
und demurring upon the TWit,which being adjudged good(as wel 
t may, being a judiciail TU2it and framed by the diſcretion of the 
Court, ) and the party being warned and not pleading, oxtraver« 
* ſing the Devaſtavit (as he well might) There is great rcaſon, 
Judgement ſhould be entred againſt them; Foz it was their 22 
they 
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they would not plead: And it is out of the milchicfput in Pertifers 
Cale, Cok. lib. 5. fol. 32. TUherefoze, &c Jones and Brampſton 


would not deliver any opinion in the firſt point, but would advice, 
Berkeley was abſent and in Chancery. Vide plus poſtea, fol. 526, 


— — 


Tho. Morrice and others verſas Prince. 


21. Rror by Tho. Morrice and Elizabeth his wife, againſt Thomas 
Middleton, James Palmer, John Lewis, Evans Potham, JS. and 
I. D. ot a Judgement given againſt them in an Aſſile,in the Coun⸗ 
ty of Montgomery, to their damage, &c. Upon this the Recozd 
was certified, That the Aﬀiſe was bzought 5 Maii, ro. Car.againſ | 
the ſaid ſir Dekendants, and Charles Vaughan c Margaret his wife, | 
Sir Peter Mutton, und ſir others (in all fifteen perſons) That the | 
Aſſiſe was de libero tenemento ſuo in Brentdaigne, and iu five other | 
Uillages within the ſaid County. The ſaid fifteen Defendants 
being returned attached, the Plaintiff makes his Pleint to be dif: N 
ſeized of his Frechold, viz. ot 2ol.rent iſſuing out of fourty Meſſua. 
ges, one thouſand acres of Land, fifty acres of Meadow, &c.in the | 
ſaid Uillages.within thirty peares, &c. And fo? title he ſatth,That N 
one Edward Prince Eſquire was ſeized in Fee of the tenements | 
afozeſatd, in the Uillages,&c. and held them in Socage: And by f 
his Mill in wziting, 20. Decemb. anno 1 Jac. debiſed to the Plain. | 
tiff a rent of twenty pounds per annum, tifſuing out of the ſaid tene. 
ments, fo2 his life, And afterward the ſaid Edward died ſeiz ed, and 
the (aid tenements deſcended to the ſatdElizabeth(who afterwards 
was married to the ſaid Thomas Morrice) and to the ſaid Marga- 
ret (who was after married to the (aid Charles Vaughan: ) 
And that the Plaintiff was ſeized of the ſaid rent by the hands of 
the laid Thomas Morrice, bring [ctzed of the Freehold of the ſaid 
tenements in right of the ſaidElizabeth,in forma prædicta, until by 
the ſaid John Morrice and Elizabeth and the other thirteen Oefen- 
pants he was diſſeized; And thereupon b2ought this Allile. The 
ſaid Charles Vaughan and Margaret, and nine others of the Deken. 
dants made default; wherefoze the Aſſiſe was awarded againſt 
them by default. Four other of the Dekendants, viz Tho. Morrice 
and Elizabeth his wife, Thomas Middleton and James Palmer plea: 
ded, That they were Tenants of an acre,parcei oftheTenements, 
put in view, and that Roger Palmer and William Hewks were Te- 
nants of the Freehold ol aHeſſuage and four acres of Land put in 
view, &c. who be not named in the Tit; to which they demand 
Judgement of the TUzit. And if, &c. the Jury finde, that Roger 
Palmer and Will. Hewks were not Tenants, & c. And that the 
Plantiff was ſeized by the hands of the ſaid Thomas Morrice, pro- 
ut: And that the Plantiff demanded ok the laid Thomas Morrice 
and his TUife, Thomas Middleton, James Palmer, John _ and 
Vans 
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Evans Potham, the ſaid Rent; and that they denyed to pay it: And 
ſo they diſſeiſed him of the (aid rent, « found arrearages fo2 thirty | 
yeares and an half, And fo2 the other nine, they find, That they did | 
not diſſetze. And hereupon Judgement was fo? the ]Ilatntiff a- | 
gainſt ſix: And foz the nine, Q alerant ſans jour. Upon this,Errox 
was bꝛought and aſligned pꝛincipallp, becauſe he demanded rent | 
by a deviſe 3 whereof arrearages are found fo2 thirty yeares : And 
it doth not appear when the Deviſo2 died, no any time o2 feaſt ap. 
pointed fo2 the payment; and therekoꝛe the Qerdict is cleerly ill, be⸗ 
cauſe the time of the Oiviſozs death not appearing, the certainty 
of the arrearages cannot be known, The ſecond queſtion was, 
Tf the Jury, finding a ſeiſin by the hands of one of the husbands 
bol the ſaid heirs, whereas the Land deſcended to two daughters, 
1 cdhether this were a (afficient finding of the ſeiſin? And.refolved, 
That it was: As ſeiſin given by one Joyntenant, &e. The third 
queſtion was, It the Jury finding the demand of the rent from ſir 
ofthe Dekendants, and their denpall of payment; and not finding, 
That it was demanded upon the Land (but, that they ſo diſſeiſed 
the Plaintiff) Whether that were ſufficient 2 Foz it was held by 
all the Juſtices, That the demanding it of their perſons off the | 
Land, and their denyall is not ſufficient : Foz it ought to be upon 
the Land. But this being upon a Uerdic in au Aſſile, Iheld, 
That the Court ſhall intend it was a demand upon the Land, as 
33 Ed. a. title Verdict 40. & Cok. lib, g. But Brampſton, Jones, 
and Berkeley held, That it ſhall not be lo intended; And the 
Judgement was reverſed, becauſe it was not found when the 
Deviſo died. 
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Lee verſus Boothby. 


Pon evidence to a Jury at the Barre fo2 a Copyhold, par. 22. 

cell of the Mano? of Earls Ching ford, in the County of Eſſex. 

The queſtton was, Jf a Coppholder in Fee furrender to the Lozn 

bl the Mano? his Copyhold Eſtate ; and the Loꝛd makes a Leaſe | 

fo: years of the Bano2 and of the ſald Copyhold, by the name of 

his Tenement called H. TUhether it were a determination of the 

Copyhold ?And it was held by all theJuſtices(abſenteBrampſton) 

That it was not, Becauſe when he lets the Manon, it is included 

as a parcell of the Mano: But if he, though he had been but 

Dominus pro tempore, 02 fo2 halt᷑ à year (though by paroll) had 

made a Leaſe foꝛ years of the Copyhold by it ſelte, that had de⸗ | 

ſroyed the Copyhold 3 fo? it was then during that time, ſevered | 

from the Manoꝛ; and ſo could never afterward be demiſeable a- | 
| 
| 


- 
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gain by Copie: But the mano? being demiſed, includes the Copy- 

bold as parcell of the Mano, and the naming of the Copphold 
is ſurpluſage, and it remaines alwates as parcelt of the Panos, 

und demiſeable by Copie as it was bekoze. 

A uu Claxton 
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Claxton verſus Libourn, 


Rit of Right in Durham. The Tenant waged Bat 
tail, which was accepted, and at the day to be perkozmed. 
Berkley Juſtice there, examined the Champions of both parties, 
whether they were not hired koꝛ money? And they confeſled they 
were: TAhich confeſſion he cauſed to be recoꝛded, and gave fur; 
ther day to be adviſed. And by the Kings direction all the Juſtices 
were required to deliver their opinions, whether this were cauſe 
to de-arraign the Battail by theſe Champions. And by Brampſton 
chief Juſtice, Damport chtef Baron,Denham, Hutton, Jones, my 
ſelf, and other Juſtices, it was ſubſcribed, That this ercep. 
tion, comming after the Battail gaged, and Champions al. 
— ow Sureties given to pertozm it, ought not to be received, 
racton 101. 


Goodwin verſus Anne Weſt, Hill. 13 Car, rot. 1321. 


Ebt, fo2 ten pounds upon the Statute of quinto Elizabethe, 

CUhereas the Plaintiff, having a Suit in the Common 
Bench againſt one Turburlack, in an Action for words;TUheretnhe 
ſhews, That he wax a Suitoz to the ſaid Anne Weſt, the now 
Defendant, to have married her (ſhe being a woman ofa good E- 
ſtate;) And that the then Defendant, to defame him aud dep2ive 
him of his hopes of the ſaid Marriage, ſaid of the Plaintiff, He 
hath had a Baſtard by one 4 S. whereby he was greatly diſpara- 
ged, and loft the ſatd Marriage. To which the then Dekendant 
pleaded Not guilty : And thereupon a Niſi prius being awarded to 
be tried at Glouceſter the one and twentieth of July following; he 
ſued aTUzit of Subpœna out of the Common Bench, direced to 
the ſaid Anne Weſt, to teſtiſie in the ſaid cauſe at the ſaid Aſſiſes, ve: 
foꝛe the Juſtices of Niſi prius, upon the ſaid one and twentieth of 
July; and that the ſeventeenth day of July decimo quarto Caroli 
he ſhewed it tothe ſald Anne Weſt, the now Defendant, and left 
a Note with her of the day and place of appearance, and delivered 
unto her twelve pence towards her expences and charges, and p20- 
miled unto her, if ſhe would come at the ſaid day and place to teſti- 
fie, &c. he would give her fo much mo2e pro expenſis & oneribus 
ſuisas ſhe would reaſonably require; which lumme of twelve 
pence ſhe accepted; And that ſhe did not come ad teſtificandum, 
although ſhe was required, whereby the Action paſſed agatift 
him: UU hereupon he demanded, acco2ding to the Statute, ten 
pounds, and his further damages by the Court to be tared. 
And upon Non debet pleaded, it was found fo the JÞlaintiff, And 
now Charles Jones moved in arreſt of Judgement, firſt, That the 
Statute is mibrecited: Foz the Statute 1s.Jf Suit be commenced 
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in aliquibus Curiis, and he recites it in aliqua Curia; (o it varies. 
Sed non allocatur; Fo? it is all one in intendment. Secondly,Be- 
cauſe he doth not aver, that he ſald twelve pence was ſufficient, 
otherwiſe ſhe is not to ſtir out of her doꝛes. And of that opinion was 
Brampſton Chief Juſtice, becauſe ſhe is not compellable to come up. 
on pꝛomile, without charges delivered. Jones doubted thereof; but 
Berkeley and my ſelf held it to be good, when che accepted the 
twelve pence 3 and ſhe did not ſay ſhe would have moze fo2 her 
expences. Thirdly that oneribus is no wo2d fo2 charges. Sed 


non allocatur; Foꝛ being joyned with expences, it ſhews, that it was 
intended pro miſis. Poſtea: pag. 540. 


Hnuzt Termino 
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The Lord Sayes Caſe. 


ny AB ſur Trover & Converſion, of thiee Dren taken fo2 thieg 
A pounds five chillings, aſlefled by the Sheriff ol Lincoln un. 

on the Plaintiff, towards finding of a Ship. Upon demur. 
rer at the Barre, Holbourn being ready to argue, Banks Atturney | 
Senerall moved, That he might not be permitted to argue any ek 
the matters, contrary to the Judgement in the Exchequer Cham. 
ber betwirt the King and Maſter Hampden, wherein hee laid four 
poynts were adjudged. Firft, "That the Tit was legal by the 
Kings Pzerogative, oz at leaſtwiſe by his Regal power. Se. 
condly, That the Sheriff, by himſelfe without any Jury, may 
make the Aſſeſſment. Thirdly,That the tn-land Counties ought ? 
to do it at their pꝛoper charges, and to finde men and victuals out 
of their Counties foꝛ the time in the TU2it mentioned. Fourthly, * 
That the ſum aſſeſſed was a Duty, and may be levped. Hol- 
bourn offered to argue, Chat any one, who was not party to the to⸗ 
mer Judgement given in the Exchequet Chamber, may be per. 
mitted to argue againſt it: But Brampſton, Jones and Berkeley (the 
Wait being allowed to be legal) ſaid, That ſuch a Judgement 
ought to ſtand, until it were reverſed in Parliament. And none 
ought to be ſuffered to difpute againſt it. Note, That the reiolu- 7 
tion in Mr. Hampdens Caſe was adjudged to be againſt Law and re- 
pealed by the ſtatute of 17 Car. vide Inſt. pag. 601. 


Edwards verſus Rogers, Trin, 11 Car, 


2, 1 Upon Not guilty, and a ſpeciall Aerdia, the Caſe 
was. Tenant fo2 life, Reverſion to William Rogers, an 
Ideot, in Fee:AndrewRogers his Uncle levies a Fine come ceo, &c. 
with pzoclamation to Robert Crompton ; And had iſſue Joho,who 
had iſſue William the Defendant, and died. William the Jdeot © 
dyed without iſſue William the Oefendant enters as heir unt 
him, viz.ſonne and heir of John, ſonne and heir of the laid Andrew. 
Aud whether he may claim againſt this fine of his Gzandfather 
(not claiming by the Gzandfather,but deriving only his Pedigree 
from him) was the queſtion ? And it was argiied by Rolls fo: the 
Plaintiff, that fo2 as much as William Rogers is heir to Andrew * 
bis Gzandkather, uncle to the ſaid William the Jdeot,he is eſtopped 
to claim againſt this fine, oꝛ to ſay, Quod partes ad finem nihil ha- 
buerunt. And foz poof thereof,he relyed upon the Statute 27 Ed. 7. | 


ot 
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of Fine, and 8 H. 4.9.40 Ed. 3. 9. 2 Ed. 3. 10. 17 Ed. 3. 54. 2 Ed. 3. 
6. 19 H. 8. 7 Co. lib. 3. fol. 89. 18 Ed. 3. 41. 11 H, 7. 12. 10 Car. 
scovell and Braſtocks Caſe in this Court, Cok. lib, 3. fol. 50. Sir. 
George Browns caſe, and Saule and Clerks Caſe, But it wag ar. 
gued by Farrer fo2 the Oefcndant,That this fine ſhall not barre, 
Becauſe he claims not any tutereſt by oz fromAndrew,no? ag heit 
unto him» but only makes mention of him in the pedigree: And he 
relyed upon Hobbes Caſe in the Exchequer, cited in Cok. Littleton 
fol. 8. 2 Ed 3.6. & 10.17 Ed. 3. 54. 38 Ed. 3. 11. Cok. lib. 8. fol 53. 
Symms Caſe, 36 Ed z. title View 30. in ſur cui in vita, 33 H. 6. 18 
15 Ed 4. title Entry Congeable 51. 39. H. 6. de Feffment del fits in 
vie ſon peir : And that here he is in quaſi of another Title, and 
priſny to the fine, Vid, Dyer 277, Vide plus poſtea. Pag 543. 


Whyte verſus Hanbye, Paſch. 14 Car. rot, 465. 


Rror of a Judgement in the Common Bench, in an action of z. 
Trover & Converſion of goods. The Wait ſuppoſeth, Chat ſuch 
a dap, apudAlſton in Comitat. Suff. he was poſſefled, 8c. and loſt 
them; and the Dekendant found them, and converted them to his 
own uſe; and in the Count he ſheweth the Trover & Converſion to be 
at Alſton afozeſaid $ And the Erro2 was aſſigned, becauſe the place 
of Converſion was not ſhewn in the TUrit, And now Maynard foz 
the Plaintiff, iu the Tit of Erro2, argued,That the place of con. 
verſton ought to be ſhewn in the TUrit, Foz it being an Action upon 
the Cale, the Count otherwiſe is not good; and fo2 that purpoſe 
bouched 3 Hen.6. 48. Ed. 2.5. Berkeley and my ſelf being only 
in Court, held, That the TU2it was good enough: Foz the poſſel⸗ 
ſion ſuppoſed to be at Alſton,and the loſſe Trover & Converſion, be- 
ing all conjoyned with a Copulative, ſhall be intended all in one 
lace, viz, at Alſton, eſpecially the Count mentioning the Conver: 
on to be at Alſton, and the Iſſue there tried, and Uerdfa> given. 
But Berkeley ſaid, Jf the (U12it be vitious fo2 this caule, it is not 
aidsd by the Uerdic : But we both agreed, That as this caſe is. 
the Ait is good;TWhereupon Rule was given,That Judgement 
ſhould be affirmed, unleſs, &c. 


Aſcoughs Caſe in the Court of Wards, 


H His Caſe was referred by the Kings command unto the Juſtices ö 
*5 the Kings Bench, to certifie their opinion, which was thus. 
One Aſcongh,ſeized in fee of the Manor of D. holden by Knight ſer- 
vice in Capite,deviſeth the ſaid Manor, to be ſold by his Executors, 
part of the money to be paid to his Wife, and part in divers other 
Legacies, the reſidue to be beſtowed in charitable uſes, vis, for the 
marrying of poor Maidens, and relief of Priſoners, & . The firſt 
Queſtion was, Whether this were a good Deviſe to binde the King, 


ind to barr him of his primer Seiſin by the Statute of 43 Elizab, of 
| charitable 
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- framed,os the Court ſhall appoint; Foz as the Regiſter is the Rule 


charitable Uſes? And all the Juſtices held cleerly, This ſhall not 
barr the King for his intereſt of Wardſhip, Livery,or primer Sielin, 
becauſe generall words where the King is not named, ſhall never 
bind or barr him. The ſecond Queſtion was, Whether ſuch a De- 
viſe by the ſaid Statute, be good againſt him for the whole, and ſhall 
barr the Heir to claim a third part?And they all reſolved admitting 
it to be a Conveyance within the Statute, yet it is void againſt the 
Heir for the third part; For by the Statute of 32 & 34 Hen. 8. he 
hath no power to diſpoſe but of two parts; ſo for the third part it is 
cleerly void. The third Queſtion was, Whether this were a Con- 
veyance within the Statute of 43 Elizab. Becauſe here is not any diſ- 
pofition of the Land to charitable uſes, but an appointment, That the 
Land ſhall be ſold, and the money divided, part to his Wife (who is 
cleerly out of the Statute,) another part to ſatisfie divers Legacies, 
and the reſidue, which in truth was the greateſt part, to the ſaid cha- 
ritable uſes 2 But as to this, they all reſolved not. 


Gybbs verſus Wybourn, 


Rohibition. Fo? that the Ocfendant libel'd in the ſpirituall 

Court to Tythes of young Trees planted in a Nurcery,upon 
purpoſe to be rooted up and ſold to be planted in other Pariſhes. 
Upon demurter the Queſtion was, TUhether Tythes ſhall be 
paid fo2 them? Fo2 Rolls fo2 the Plaintiſt argued, That they were 
of the nature of the Land, and Tythes ſhall not be paid of them, 
no moze than of Mines of Coal oz Stone digged,o2 fox Trees oz 
Mood ſpent in hedging, 02 Fuel in the houſe, wherein Þugbandyp 
is maintained. But Maynard argued, that fo2 as much as he 
made a p2ofit by ſuch young Trees it is reaſon Tythes ſhould be 
pald fo? them when he diggs them up and ſels them in another 
Pariſh, as well as of Coꝛn, o2 Carret-roots oz ſuch things. And 
of this opinion was all the Court; whereupon a Conſultation 
was awarded, 


The Lord Mornſon and his Wife verſus Bourn, Cujus 
principium ante pag. 518, 


As now argued openly at the Beuch by Jones ann 

Berkeley fo2 the defendants in the Tit of Ecroz, That 
the Judgement ought to be affirmed ; And Berkeley argued, Firſt 
that there being no Erro aſſigned in the pꝛincipall Judgement, it 
is therefo2e to be affirmed, The Erro? afſigned was in redditione 
Executions, becauſe the Scire facias in the ſaid Ait was, Si con- 
{tare poterit per Inquiſitionem, vel alio modo, that they had waſten 
the goods, Quod ſcire faciant eis ad reſpondendum to the lald De- 
vaſtavit,and ſhew cauſe wheretoze Execution ſhould not be award- 
ed of their pꝛoper goods, which being a JudiciallTU2it,may be well 
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fo2 (Units oꝛiginall, whereby they are framed (which is confirmed 
by Ac of Parliament) and there ought not to be any variance 
from them, but by authozity of Parliament, as the Statute of 
Welt, z. cap ſaſth: So fo2 Judiciail TU2its, they may be framed ac: 
co2ding to the diſcretion and direction of the Court: Aud fo? this 
cauſe thele TU2its have been uſually granted in the Common 
Bench, and frequently uſed after 9 Hen. C. as appeares by the ſat 
Book fol. 57. and therefoze we ought to adjudgeitto be the Law 
in the ſame Court, and not to adjudge the contraty, as in Cok.lib. 
Wiſcots Caſe. Ejectione firmæ of a Leaſe by Baron and Feme; 

And he doth not ſhew, That it was by Deed (and withaut Deed it 
is cleer it is not the Leaſe of the Fee) Pet becauſe it is uſuall in 
the ſaid Court, to omit the mentioning of the Deed; it ſhall be in- 
tended to be by Deed; and the pꝛeſidents of the Court warrant 
ſuch declarations, therefo2e it was adjudged to be good: So Cok, 
lib, 4.fol. 92, Slades Caſe, adjudged by reaſou of the multitude of 
peſidents in the Kings Bench, That an Action upon the Caſe map 
be maintainable, where he might have had an Action of Dept, and 
that the common courſe had been to have Dept untill then, and 
ſome had been reſerved fo2 this cauſe; yet being argued in the Ex⸗ 
chequer Chamber and there made apparent by the preſidents in 
the Kings Bench, That ſuch actions were allowed in the Rings 
Bench, it was adjudged, That it ought to be taken fo2 Law: And 
ſo it had been uſed ſince in the Common Bench; pet no pꝛeſidents 
were ſhewn befo2e the time of Hen, 6. So here the Pꝛeſidents 
and Judgements in the Common Bench, warranting this 
tourſe, it is to be taken now, as the Law of the Court, and to be al- 
lowed. And to anſwer to Pettifers Caſe, Co lib. 5. fol. 32. he (aid, 
There was great difference betwirt the ſaid Caſes; Fo? there the 
inconvenience was, becauſe the Judgement was by default upon 
twoNihils returned but here they be returned, warned, and appear: 
ed, and they might have traverſed the Enquiſition,and takenTſſue 
thereupon, That they had not made any devaſtation. And fo2 the 
Caſe cited 12 Ed. 2. tit Execut. .it is an harder Cale than this; 
fo there, upon a Fieri tacias, was returned Nulla bona 3 and upon 
a Teſtatum, That they had goods and waſted them, the Sheriff 
was commanded, That he ſhould enquire thereof; and if he found 
they had waſted, he ſhould make Execution de bonis propriis; So 
without any other warning, he was to take their pꝛoper goods in 
Execution: Pet he conceived, That in ſuch Caſe, if the Sheriff 
had done ſo, he was not chargeable in an Action upon the Cale, be⸗ 
cauſe he did it by the Courts command: But in this caſe the 
Court was moe favourable, to have an Enquiſitton betoze, and 
not immediately to make execution, but to warn the parties to 
ſhe w cauſe wherefo2e he ſhould not have execution. And when they 
appeared, and would not anſwer, but ſuffered it to pals by nibyl 
dicit, it is quaſi a confeſſion thereof , and therefoze good reaion 
they ſhoulo be charged de bonis propriis ; wherefoze he — 
hat 
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That there is no Erroz, either in the Judgement 02 Execution; 
And that they ſhould be affirmed, Jones argued to the ſame pur: 
poſe,That the Cuſtome and Pꝛeſidents in all Courts are the Lam 
in the ſame Court, and conſtant judictall pꝛoceedings are to be 
accounted Law; and therefoze in the Common Bench it ts the 
uluall Courſezto have but one Scire facias to have Execution, 
which being returned Nihil, the party is to have Execution. But 
in the Kings Bench the uluall courſe is to have two Scire facias's: 
And if Execution be taken upon one Scire facias awarded,and Ni- 
hil returned, it is Erroz, and therefoze may be reverſed, becauſe it 
is contrary to the courſe ofthe Court: And this Cale differs from 
the reaſons and miſchief in Petifers Caſe, Becauſe the returne 
here is, That they were warned and made default, and would not 
plead ; whereupon he concluded alſo, That the Judgement and 
Execution ſhould be affirmed, Brampſton chiet᷑ Juſtice argued the 
ſame wap, That as this Caſe is, it ſhould be affirmed ; Foz it is no 
inconvenience here to the parties, oꝛ to the Sheriff, when the She⸗ 
riff takes an Enquiſition which finds a Devaſtavit, and the party ig 
warned and appeares, and demurres thereupon, ſo that he takeg 
notice of the TWait 2 And the common courle c pꝛeſidents of the 
Court are the Law of the Court, and one Court ought to take no: 
tice ofthe cuſtomes and courſes of other Courts, as it is held s Ed. 
4+ 1. 11 Ed. 4. 1. and Co. lib 2 fol. 16. Lanes Caſe, which is a ſfron- 
ger Caſe than this; Fo2 there it is, That a Leaſe under the Ex: 
chequer Seal, is as well allowable æ pleadable in this Court, ag 
if it had been under the greatSeal:And although regularly a free- 
hold cannot paſs but under the great Seal, pet in regard of theu⸗ 
ſuall courſe of the Erchequer Seal, and multitude of pꝛeſidents 
there, (of which courſe the Common Bench ought to take notice) 
and foz the inconvenience whereby many Subjects ſhauld be 0: 
therwile pzejudiced, it was adjudged good and allowable there, 
à multo fortiore here,becauſe this courſe of awarding thole Tits 
hath been continued in this Court ever ſince 5 Hen.6:and therefoze 
there is great reaſon they ſhould be now allowed. And fo2 the mil: 
chiefalledged,That the party ſhould be concluded by this Enqueſt 
of Office, it was ſaid, there was not any miſchief; Foz it was a- 
greed by all of us, That he may contravi it upon his apparance, 
and travers it; and when he is warned, and will not anſwer, it is 
quaſi confeſſion that it is true; and it was his fault he would not 
traverſe it. And where it was ſaid, That it may be taken by de⸗ 
fault, upon two Nihils returned and ſo he ſhould be p2ejudiced, 
I thereto anſwered, There was not any miſchief; fo2 if it ould 
be falſe, he might have an Audita querela, and ſo help himſelfe,as 
Fizth.N.B,fol.104. And fo we concluded, That the Judgement and 
Execution ſhould be affirmed,and gave a Rule to the Pꝛothonota. 
res, That ſuch courſe of Tits ſhould be here uſed,as conſonant 
to Law and Juſtice, 
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Smith verſas Riſley and others. Trin. 14 Car. rot. 


EER. firmæ. Upon a ſpeciall Uerdic the Caſe was, Paul y. 
Riſley was leiſed in fee of the Lands in queſtion, and by In. 
denture betwirt him and Sir Thomas Denton, Sir Alexander 
Denton, Thomas Riſley his bꝛother, and William Withers covenan⸗ 
ted and agreed with them, That for the favour and affection which 
he did bear to his wife and children in that Indenture mentioned, 
and for the better maintenance, livelyhood, and preferment of 
them, and to the intent to ſettle the Lands, Tenements, and Heredita- 
ments hereafter mentioned in the name and blood of the ſaid Paul 
Riſſey; he did thereby covenant for him, his Heirs, and Aſſignes, to 
and with the ſaid four parties and their Heirs, That he the ſaid Paul 
Riſley and his Heirs ſhall at all times from henceforth ſtand and be 
ſeized of the ſaid Tenements (in the Declaration mentioned) to the 
uſe of the ſaid Paul Riſſey for term of his life, without impeachment 
of Waſte ; and aſter his deceaſe, tb the uſe of Dorothy his Wife, for 
term of her life ; and after her deceaſe, to the uſe of the ſaid Cove- 
nantets and their Heirs. Nevertheleſs; upon ſpeciall truſt and confi- 
| dence, That they ſhall make Leaſes and Eſtates thereof, or of any 
part thereof, as the ſaid Paul Riſiey ſhall appoite by any his Deed, 
&c. And in caſe that he make not any ſuch appointment, then the 
ſaid Covenantees and their Heirs ſhall levy out of the Rents, Iſſues, 
and Profits thereof, for his younger Children hereafter named, 
viz. Creſcens, Peter, and Paul his younger Sonnes, and for Mary, 
Corothy, and Elizabeth, his three Daughters, two hundred pound 
a piece: The Daughters Portions to be paid at their reſpective 
ages of twenty yeares, and the Sons Portions at their reſpective ages 
of twenty four years,and that the ſaid Covenantees and their Heirs 
ſhall pay. allow, and give out of the Rents, Iſlues and Profits to e- 
very of the three Sons and three Daughters, ſuch reaſonable main- 
tenance as they ſhall appoint z and after the deceaſe of the ſaid Paul 
Rifley and Dorothy his Wife, and the ſaid Portions levied, then to 
the uſe of Thomas Kiſley ſecond Son of the ſaid Paul Riſley (the now 
Defendant) and the Heirs of his body; And for want of ſuch Iſſue, 
then to the ſaid Creſcens and the Heirs of his body (and fo to his o- 
ther Sons, and then to the uſe of his Daughters and the Heirs of their 
bodies ) And for want of ſuch Iſſue, to the uſe ot the right Heirs of 
the ſaid Daughters for ever, The Jury finding that quinto Sep- 
1 tembris, ſecundo Caroli, Paul Ritley died, and that Dorothy his 
1 Wikfe ſurvived him, and entred, and was ſeiſed, prout Lex, &c, 
And that afterwards, viz. 12 Septemb, 2 Car, Stir Thomas Denton 
and the other thzee Covenantees by Indenture, inrolled within ſir 
moneths, in the Chancery, bargained and ſoid to the laid Tho- 
mas Riſley the Bother the ſaid Tenements, habendum to him 
and his Heirs of his body, to the intent he ſhould perkozm the 
truſts in the laid firſt — mentioned, the Remainder over, 
xrr as 
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as is limited in the firſt Indenture. They finde, That Mary, one 
of the daughters attained to the age of twenty peares, in the lite of 
the laid Paul Riſley ; And that Dorothy, another of the daughters, 
attained to the age of twenty yeares, after the death of the ſaid 
Paul Riſley, in the lite of her Mother; And that none of their poz. 
tions were paid; And that William Ritley (the Leſſo2 of the Plain. 
tiff) ſonne and heir of the ſaid Paul Riſley entred, and made thig 
Leaſe, and the Defendants o»ſted him. Et ſi ſuper totam materiam, 
&c. the Defendants be guilty, they pꝛay the diſcretion, & c. And it 
was argued divers times at the Barr by Ward and Holbourn foz 
the Plaintiff, and by Porter and Grimſton fox the Dekendants. 
And it was laid fo2 the Plaintiff, That this Deed raiſed no uſeg, 
Betaule all the four Covenantees beſides Thomas Riſley the byg: 
ther, are ſtrangers in blood to the cobenantoz: And that Thomas 
Riſley the bzother, although he were named bzother, was named 
fo2 diſtinction only betwixt him and Thomas Riſley the ſonne, and 
not fo2 the conſideration of blood to raiſe a uſe to him; Aud the 
intention was to ſettle an uſein them four, fo2 perfozmance of the 
Truths mentioned iu the Deed, and foz ſetling the uſes in them 
all, oz elſe in none ot them: And none of the conſiderations in the 
Deed extend to Thomas the bꝛother, noꝛ is intended fo? his benefit; 
and ſo none of them can raiſe a uſe in him. Foz the firſt conſide⸗ 
ration is, foz the pꝛeferment of his wife ; The ſccond, fo? the pꝛe⸗ 
ferment of his Childzen ; The third, to raiſe poztions fo) the uſe 
and benefit of his Childzen ; and there is not any benefit oz pꝛolit 
mentioned to the bꝛother, oꝛ his childꝛen:And if a uſe ſhould be rail. 
ed out of the reſidue, it is upon a contingencp, viz, after payment 
of the poꝛtion; And it now appeares, that they are not paid, no2 
can be patd, becauſe the one daughter came to her age of twenty 
peares befoe the death of her father.the other daughter bekoze the 
death of her mother. But all the Court reſolved, That the uſes 
are well raiſed and veſted in Thomas his b2other (but not in any 
other of the thzeeCovenantees )becauſe he is of the blood; and one 
of the conſiderations is, Foz conſideration to ſettle in His bloud, 
which is by the ſetling in the bzother ; and although it be not men⸗ 
tioned,That it is in conſideration, that he is his bꝛother, yet being 
his bzother, it ſufficeth. And it is likewiſe ſufficient, becauſe the 
mother is to take Eſtate to raiſe Poꝛztions to his Nephews and 
Neeces, and alſo to ſettle Eſtates upon them, accoꝛding to his ap: 
pointment. And here is not any contingent uſe, but only a truſt 
and confidence in theCovenantee to execute theEſtate to his Chil- 
den. But no Eſtate is in the Childzen by any Eſtate limited un- 
to them. Then when all the other Covenantees joyn in a bargain 
and Sale to Thomas the younger ſonne, he hath a good Eſtate : 
CUhereupon by the whole Court it was adjudged fo2 the Deken⸗ 
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Rror of a Judgement in Waſte, The Erroz aſſigned was, 8. 


Becaule the jIlatntiffdeclares, That the Dekendant fecit va⸗ 
ſtum ina Cloſſe in ſaccidendo thre Oaks, Aſhes, and ſir Black: 
thozn-trecs growing,&c. The Jury found the waſte in ſuccidendo 
thiee Oaks, thꝛee Aſhes,and ſir Biackthozn-trees,exiſtentes arbo- 
res Maeremii and found damages jovntly fo? them all. And Mal- 
jet moved, That it was Erroz; Foz Blacktho2n-trees, cannot be 
tymber,no2 is there any TUaſte lies fo2 them, unlels they be grow. 
ing in hedges, which ought to be lpcctally ſhcwn; therefoze the 
giving of entire damages was erronious: And it is apparent, that 
Blackthozu⸗trees be not accounted tymber, where there be other 
tymber trees growing in the ſame Cloſſe, as 46 Ed, 3. 9 H. 6. 10. 
65 & 67, But the Court ( abſente Berkeley) agreed, That it is no 
Erro: Foz Blackthozne in ſome Countries map be accounted 
tymber; and being averred in the Declaration to be tymber, and 
the iſſue kound y the Aer dia, it is not to be doubted but that it is 
tymber: wherekoze the Judgement was affirmed, 


Powell verſus Sheen, 


Rohibition was pꝛaped, to the Touncell of the Barches of . 


Wales: Fo that upon a Bill there, fo2 a ſuppoſcd Ryot and 
Pattcry,to the Plaintiffs damage of a thouſand pounds, they pꝛo- 
ceeded and gave ſentence againſt the Defendant, and awarded one 
hundred Marks damages to the Plaintiff; where, by their inſtru- 
tions, they ought not to hold plca of damages oꝛ Debt above fifty 
pounds, But Evers the Kings Atturney fo2 the Marches of 
Wales anſwered, That by their new tnſtructons,they may hold any 
plea of Ryots 02 Mildcameanozs, as the Star-Chamber may. 
But it was thereto replyed, That although the Star-Chamber of 
late time hath uſed to decree damages to the party, and the legality 
thereof hath not been queſtioned, being a ſupꝛeme Court, It doth 
not thercfoze follow , that other Courts may aſſume unto them: 
ſcivis luch aJurifoiction : And although Evers ſaid, That Court is 
02dained and eſtabliſhed by the Aa of 34 H. 2. it was anſwered, 
That the (aid aa doth not authonſe that Court to doe moze then 
koꝛmer ly had been uſed ; and whether it were before thole times fo 
uſed, cannot be ſhewn: Thereupon it was adjudged, That a 
Pꝛohibition ſhouib be granted. 


Pigot verſus Mary Pigot and Elizabeth Lewen. Trin. 14 Car. 


Ppeal of the death of his Father, whoſe heir he is,againft the 12. 


"\ Defendants, becauſe that they, videlicet, the (aid Mary Pi- 
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got proditorie, & Eliz. Lewen felonice cuuſpired the death of Ro- 
bert Pigot the Plaintiffs father, and late husband to the ſaid Ma- 
ry; And fo? that purpoſe, the ſaid Mary proditoriè, and the ſaid E- 
lIizabeth felonicè, miniſtred unto him luch a kind of poyſon, in a 
Poſſet, which he, not knowing, dzank up, and afterward within 
ſuch a time died; ſo the ſaid Mary proditorie, and the ſaid Eliz, fe. 
lonicè, him murthered and killed. They being hereupon arraign: 
ed in the Kings Bench, pleaded Not guilty : And a Venire facias 
was awarded to try them at the Barre in Mich, Term. 14 Car. 
Aud after evidence apparent againſt the ſaid Mary, and doubtful 
againſt the ſaid Elizabeth, the Jury found the ſaid Mary Guilty, 
and the (aid Elizabeth Not guilty, And now Charles Jones fo} the 
Defendant moved in arreſt of Judgement, That there was not a. 
ny Declaration upon the file in the ſaid Yichaelmas Term, as it 
ought to be. But Maynard fo2 the Plaintiff ſaid, T hat this appeale 
was arraigned at the Barre in Trinity Term 14 Car. And the 
Defendants, being at the Barre, inſtantly pleaded thereto the 
ſame Term; and co it is well enough without other Declaration 
filed, which is the uſuall courſe in this Court; and that no other 
Declaration is to be filed. But if they had not pleaded the lame 
Term, oꝛ if they had pleaded any other Plea than Not guilty, to 
as there had been adjourment unto another Term, then the Oe⸗ 
claration ought to have been filed. And of that opinion was all the 
Court: And Hoddeſden the Seconvary ſatd, That the uſuall 
courſe was ſo. A ſecond Exception was taken, Becauſe there was 
but one Venire facias, where there ought to have been ſeverall Ve- 
neri facias's in the Appeal; fo2 they be ſeverall offendo2s,eſpectaliy 
the one being charged with Treaſon, the other with Felony : aud 
fo2 that purpoſe vouched the pꝛeſidents in the old Book of Entries 
46. & 47. und in the new Book of Entries 57. Maynard fo? the 
Plaintiff thereto anſwered, That the Plaintiff might take one Ve. 
nire facias 02 (everall Venire fecias's fo doubt of challenge; and 
ſo is 9g Ed. 4. 27. And of this opinion was all the Court: TUhere- 
upon it was adjudged fo2 the Plaintiff;and Judgement was given, 


That the ſaid Mary ſhould be burnt to death. 
V As now argued at the Bench by Juſtice Berkeley, my 
ſelf, and Juſtice Jones, And the ſole queſtion was, 
Mhether, as this caſe is, damages & cofts ought to be given unto 
him, who juſtifies this diſtreſs as Bapliff, being adjudged koz 
him, Oz whether the giving of damages and coſts be erro- 
nious? And Berkeley argued fo; the Defendant in the zit 
of Erro2 ; That the damages and coſts were well given, and 
no Erroz; Foz by the Statute of 7 Henry 8. chap. 4. it is 
expꝛeſſed, That every Avowant, and every other perſon or per- 


ſons that make Avowry, Conuſance, or Juſtification as Bayliff 
in 


James verſus Tutney. Cujus principium ante pag. 497» 


ages and coſts; Foz he is within the wozd Cuſtomes 3 fo2 he df- 
ſtrained fo2 a duty demanded, grounded upon a cuſtome ; and if 
not, yet eſpecially he is within the intent and equity of the Statutes 
Foz in ſtatutes, although particulars be enumerated, yet it 
ercludes not, but that whatſoever is within the ſame reaſon and 
equity, ſhall be taken to be within the Statute. As the ſtatute of 
Weſtmin. 2. de donis Conditionalibus, expꝛeſſeth divers kindes, vet 
other gifts not mentioned are within the ſaid Statute: So the 
Statute 27 Hen. 8. of Joyntures, enumerates divers particular 
Eſtates, which are Joyntures; yet in Cok. lib. 4 fol. 1. Vernons 
Caſe, other Eſtates within the ſame reaſon are within the Sta⸗ 
tute: Alſo in the Expoſition of Statutes, when the wozds make 
poviſion fo2 certain perſons, yet they ſhall be extended by equity 
unto others.As the Statute of Bigamie,and the Statute of 23 H.8. 
of Coſts, be expounded larger than the woꝛds. So Plowd. Com- 
ment. Patridges Cale, Leaſe fo2 years is within the Statute of 
Champarty, and the Book of 19 Hen. 8. 1 c. is expreſs,That the 
Defendant ſhall recover damages upon Demurrers, yet it is out 
of the wo2ds , and here as this caſe is, a diftreſs being fo2 a cuſto- 
mary duty, he conceived, That damages and coſts are recoverable, 
as well by the Statute of 7 Hen. 8. as by the Statute of 21 Hen,8. 
cap. . which adds,That the Avowant fo2 damage fe/azt ſhall have 
coits $ But he held, That if the Loꝛd avowes fo2 relief, oꝛ pro va- 
lore Maritagii, as he may, pet that is out of the Statute; koꝛ they 
be not Services and Cuſtoms, but Flowers oz Fruits faln from 
them; and therekoꝛe they be out ol the Statute. And he cited fox 
this 26 Hen. 8.8. and an Avowry fo2 an Amercement in a Leet is 
out of the Statute, becanſe it is not grounded upon Cuftome ; and 
fo2 poof thereofhe cited Co. lib. 5. fol. 78.Greys Caſe,and Co. lib. 
8, fol. 38. Greiſleys Caſe, TUlhcreupon he concluded, That Judge⸗ 
ment ſhould be affirmed. And the lame day J argued the fame 
wap; Fo2 this being a generall Statute, ought to be taken libe⸗ 
ralty to remedy the gencrall miſchief, which was at the Common 
Law, That the Avowant diſtraining juſtly, ſhould be at the charge 
to dekend his Ac in diſtraining, and ſhould not be allowed coſts noꝛ 
damages, to the incouragement of thoſe who toztioufly denyed 
their duties, ſuing ont Replevins meerly koꝛ veration lake, and in 
diſcouragement of thoſe who diſtrained, who by the Common 
Law had neither coſts no2 damages allowed them fo? their lawful 
diſtreſſes;wherefo2e to remedy this miſchief were the Statutes of 
7 H.8. cap. 4. and of 21 H. 8, cap. 19. made, which ought Jiberal- 
y to be conſtrued fo2 advancing the remedy, and luppꝛeſling the 
miſchiek, as Cok. lib. 3. fol. 7. in Heydons Caſe : And it ſhall be con- 
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ſtrued accoꝛding to the intent of the Makers, which intended by 
7 Hen. 8. cap. 4. to give coſts to the defendant where he p2evailed, 
as the ]laintiffſhould have had, it he had recovered ; and although 
they mention Rents, Cuftomes, and Services only, and the Þ2e. 
amble extends only to thoſe Rents, Cuſtoms, and Services which 
lie in Tenure; yet the ſecond part,whereupon this opinton 1s groun. 
Ded, is not ſuch Rents, &c. referring to the Pꝛeamble, but all 
Kents, Cuſtomes, and Services : So all manncr of Cuſtoms and 
Sctvices are within the intent of the Statute. And 1 conceived 
the caſes concerning diftreſſes fo2 Relief valore Maritagii, and fo? 
Imercements in Lects,to be likewiſe within the Services of 7 
Hen. 8. & 21 Hen. 8. becauſe they be in nature of Services, and 
to be expounded as diſtreſs ko: Cuſtoms and Services; and 
therekoꝛe in the Caſe of Shepward and Mackworth, which was in 
Term. Mich. 44 & 45 Eliz. There the Baylift of the Lo2d Berke- 
ley diſtrained fo relick: The Queſtion was, Becaule the Land 
had been in Ward to the Queen, by reaſon of other Lands held 
of her Bajeſly by Service in Capite, whether the Heir ſhould pay 
relicfto other Lands at his full age? And adjudged, T hat he 
ſhould: There damages were given by the Jury to the Avowant ; 
And although Popham adviſed, becaule it was a new Caſe, That 
the Avowant ſhould take his Judgement koz the relick, and retcaſe 
the damages, which he did; yet that doth not p2ove that no dama- 
ges were due, but that it was doubted only, and there is not any 
reſolution noꝛ opiuion to the contrary in that caſe: vide the new 
Bock of Entries, fol.570 & fol. 573. and Eiveſlys Caſe, Cok. 5 Rep, 
fol. 38. And all the Pꝛeſidents are that damages and coſts have 
been allowed unto the Avowants, in ſuch caſe 3, And therefo2el con- 
cluded, That Judgement ſhould be affirmed. Jones argued tothe 
contrary; and ſaid, we are here upon the crpoſition of Statutes; | 
and muititude of Pꝛeſidents will not ſerve foz the crpoſition of 
Statutes, unleſs after debate in Court ih ybe mentioned to habe 
been ſo adjudged 2 But no ſuch Pꝛeſident hath been ſhewu, bat a 
multitude which have paſſed ſub lilentio without debate. And fo} 
the matter he held, That it was out of the wozds and intent of the 
Statute: Fo2 the firſt part of the Statute is, Where a diltrcls is 
for Rents, Cuſtoms, or Services in Lands, &c. That the Avowry 
ſhall be upon the Land; So that extends only to fuch Lents, 
Cuſtoms, and Services by which the Land is held; and the te 
cond part ofthe Statute of 21 Hen. 8. (which is quaſi an crpoſitt- 
on of the fo2mer) is, That in ſuch Avowr) 101 any Rents, Cultoms, 
and Services, thoſe woꝛds are to be applycd to fozmer Rents, Cu- 
a ſtoms, & Services; And although the wozds be gencrall, a lay not, 
ſuchRents, Cuſtoms, & Services, pet it is to be applyed to the fozmet. 
And where the Statute 21 Hen. 8. cap. 19. lmends further re medy 
than was before, it is by expꝛt ſs woꝛds, upon diltre {Is tor Damage- 
feſant and other Rents, whith extend to Rent charges, but no men- 


tion of Diſtrefſes 02 Avowzp fo? any oth cx cauſe: And in Cok, 15 
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3 fol.1.Marq. of Winch. Caſe. A Caſe is cited upon the Statute of 
9 Rich. 2. ot a Writ of Error, TUhere, upon a Recovery againſt 


Tenant fo2 like, it was held, It ſhould not extend to other Eſtates; 


and the Statute of quarto Jac. which ſaith, That no coſts ſhall be 
given in other cauſes then luch as are within the Statute of23Hen,; 
8. ſhewes, That without an Ac of Parliament, cofts ſhall not be 
given in other cauſes ; And foz the Caſe cited here in an avowzp, 
fo} a Relief, damages were given, and fo2 doubt of erroz releaſcd 
by the Avowant, it doth appeare of Recoꝛd that they were releaſed; 
therefoze it (hail be intended they were diſallowed by dircgions of 
the Court: And koꝛ the caſes of damages and coſts given in Avow- 
ty foz Amercements in Leets,he knew, That anno 35 E'iz, in an 

Jvow?y foz an Amercement in Leet, damages and coſts being gi- 

ven, Judgement was reverſed fo? that cauſe in this Court; There: 
foze he concluded. That Judgement ſhould be reverſed: Note, in 
his Argument he ſaid, that in the Loꝛd Sayes Caſe it was adjudg⸗ 
ed, Scandalum Magnatum was out of the Statute of 21 Jac. of 
Limitation of Actions upon the Caſe, and out of the Statute of 27 

Elizab, of Errors in the Exchequer Chamber, becauſe not mentio: 

ned, although it be included in the wozds, Actions upon the Caſe, 
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Emorandum, Upon Saturday the fourth of May 1639. 
anno 15 Caro'i Regis, Serjeant Reve, of the Coun- 
ty of Norff, was ſworn one of the Juſtices of the 
Common Bench, ſucceeding Sir Richard Hutton, 
late ſecond Juſtice of the ſaid Court, who died at 
Ferjeants Inne in Chancery lane; He was a grave, learned, pious, 
and prudent Judge, and of great courage and patience in all his 
proceedings, 


Cooks Caſe, 


Ook was endided fo2 the murder of Marſhal. Upon his ar- 
raignment pleaded Not guilty, it was found, That the ſaid 
Marſhal was not a Bapliff to the Sheriff of and had ſeveral 
CUarrants upon ſeveral Capias ad ſatisfaciend. againſt the ſaid 
Cook and his father, directed unto him and other Bayliffs ; and 
that they, by virtue 02 colour thereof, entred into the (aid Cook's 
Stable and out-houſe, and hid themſelves there all night; and at 
tight of the clock next mozning, came to Cooks dwelling houſe , 
and called him ta open his dooꝛs and ſuffer them to enter, becauſe 
they had ſuch TUarrants upon ſuch TUrits, at the ſuit of ſuch per 
ſons, to arreſt him, and willed him to obey them. But the laid 
Cook commanded them to depart, telling them, They ſhould not 
enter. And thereupon they byake a window, and afterwards came 
unto the dooꝛ ok the ſaid houſe, and offered to fo2ce that open, and 
bꝛake one of the hinges thereof, c Ahereupon the lald Cook diſchar⸗ 
red his Muſquet at the ſaid Marſhall, and ſtroke him, of which 
ſtroke the day following he dyed. And whether upon all this mat- 
ter he be guilty of Murder o2 of Manſlaughter, was the doubt ? 
And it was now argued by Rolls fo2 Cook, That it was not ur- 
der; Fo2 although a Bayliff were lain,yet it was by his own pꝛo⸗ 
curement, in doing an unlawful ac , viz in breaking the window 
and doo2,and attempting to enter and ſerve Pꝛocels, which is not 
lawful fo2 a perſonal dutte, unleſs in the Rings cale: And fo? that 
Pyy purpole 
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purpoſe he cited Co. lib. 5. fol. 91. Seamans Caſe 13 Ed. 4. Aud 
after argument at the Barre, all the Juſtices,ſeriatim , delivered 
their opinions, That it was not Yurder, but Panſlaughter only; 
Foꝛ although he killed a Bayltff, yet he killed him not in duly exe⸗ 
cuting Pꝛoceſs: Foz it is not Murder, unleſs there be Malitia 
præcogitata, o; Malitia implicita; As to murder one ſuddainly, oꝛ in 
reſiſtance of an Officer doing his Office; But that laſt ought to be 
where he is duly executing his Office, by ſerving the P2ocels of 
Law, wherein he is afſiſted , cum poteſtate Regis & Legis: But 
here this Bayliff was flain in doing an unlawful aa, in ſceking tg 
break open the houſe to execute Pꝛoceſs foꝛ a Subjca, which he 
ought not to do by the Law: And although he might have entrey 
if the dooꝛ had been open, and arreſted the party, and it had been 
lawful z pet he ought not to bꝛeak open the houle , fo that is not 
warranted by Law;and eſpecially lying th re in the night, and in 
the mozning bꝛeaking the window and offering to fo2ce the dooz, 
which is not (ufferable;fo2 under colour thereof,one may enter wha 
hath not any ſuch authozity; and every one is to defend his own 
houle, Pet they all held, That it was Banſlaughter : Fo2 he might 
have reſiſted him without killing him; and when he ſaw him and ot 
voluntarily at him, it was Manſlaughter. But Jones ſald, That 
it was reſolved by the chief Juſtice and himſelf, and the Kecoꝛder 
ol London, ut the laſt Seſſions at New - gate, in the caſe of one Wil. 
liam Levett, who was endicted of the homicide of a woman called 
Frances Freeman, where it was found by ſpecial Qerdic , That 
the ſaid Levett and his wife being in the night in bed and aſleep, one 
Martha Stapleton, their ſervant, having pꝛocured the [aid Frances 
Freeman to help her about houſe-buſineſs , about twelve of the 
clock at night going to the doozs to let out the (aid Frances Free- 
man, conteived ſhe heard theeves at the doo? offering to bꝛeał them 
open; whereupon ſhe, in fear, ran to her Baſter and Piſtriſg, 
and inkozmed them ſhe was in doubt, that theeves were b2eaking 
open the houſe dooꝛ. Upon that he aroſe ſuddainly and fetched a 
dzawn Napier. And the ſaid Martha Stapleton, left her Maſter 
and MViſtriſs ſhould ſee the ſaid Frances Freeman, hid her in the 
Buttery, And the ſaid Levett and Hellen his wife, coming 
down, he with his (wo2d ſearched the entry for the theeves : And 
ſhe, the ſaid Hellen, eſpping in the Buttery the laid Frances Free- 
man, whom ſhe knew not, conceiving ſhe had been a thiek, crying to 
ber husband in great ſear, ſaid unto him, Here they be that would 
undoeus. Thereupon the ſaid William Levett, not knowing the 
faid Frances to be there in the Buttery, haſtily entred therein with 
his dꝛawn Rapier,and being inthe dark and thzuſting with his Ra- 
pier befoze him.thzuſt the (aid Frances under the left bzeaff, giving 
unto her a moztal wound, whereof ſhe inſtantly dyed : And whe- 
ther it were Manſlaughter, they pꝛayed the diſcretion of the Court, 
And it was reſolved,That it was not; fo2 he did it ignozantly with- 


gut intention of hurt to the ſaid Frances: And it was there ſa 
reſolved 
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reſolved. But here they held clearly, That it is manſlaughter be- 
cauſe he ſeeing and knowing him, ſhot at him voluntarily, and flew 
him:whereupon they all teſolved, It was not murder, but homicide 
only. Vide 13 Ed. 4. 9. 18 Ed. 4. 4. 


Perkinſon ver/xzs Gilford and others. Hill. 14. Car. rot. 


Ebt, againſt Giliford and others, the Executoꝛs of William 
Collier Eſquire, late Sheriff of the County of Dorſet, fo2 
two and twenty pounds ten ſhillings, Whereas the Plaintiff had 
recovered in the Common Bench againſt the Erecutoz of William 
pawlett, à debt of one hundꝛed pounds, and two and twenty pounds 
ten ſhillings fo2 damages, the debt and damages de bonis Teſtato- 
ris, ſi &c. Et ſi non, the (aid two and twenty pounds ten ſhillings 
de bonis propriis; and the Recoꝛd beingremoved into this Court, 
the Plaintiff had a Fiery facias directed to the ſaid Willliam Collier, 
Oheriff ol Dorſet foꝛ the levying of the ſaid two & twenty pounds 
ten ſhillings damages of the Goods of the laid Executoꝛ; and by 
virtue thereof he levied the ſaid two and twenty pounds ten ſhtl- 
lings, and afterwards dyed without paying, &c. whereupon he de⸗ 
manded it of the ſaid Executoꝛs, and they had not paid it, per quod 
Actio accrevit. The Defendants pleadid Non debent, and found 
againſt them. And Mallet moved in arreſt of Judgement. firſt, Be⸗ 
cauſe the recovery of the (aid debt of 1221. 10s is in the Common 
Bench, and the Execution by Fieri facias is in the Rings Bench, and 
he doth not ſhew how it came out of the Common Bench into this 
Court to have Execution. Sed non allocatur; Fo in the Recoꝛd 
it is mentioned, that it is here duly, which ſhall be intended to be by 
a (Urit of Erro2, oz other due means; and it is not neceſſary to 
ſhew all the circumſtances, how it came hither. The ſecond obje- 
tion, Becaule it doth not appear that upon theFiert tacias awarded, 
it was ever returned ſerved here;ſo as there is no Reco2d to charge 
him: Foz if there were any Reco2d appearing that he had levied it, 
then paradventure he might charge the Sheriff. The third obje- 
tion, Becauſe he chargeth him in Action of Debt, whereas there 
was never any ſuch Action b2ought befoze ; but (if it had appeared 
by the Reco2d, that the mony was levied) he might have had Ac- 
compt, 02 Action upon the Cale, oz a Scire facias,but never an Acti- 
on of Debt. The fourth objection, That although the Aion lies 
againſt the Sheriff himſelf, pet it lies not againſt his Executoꝛs; 
Foz the non payment is a perſonal wong, wherewith his Erecu- 
toꝛs are not chargeable, As Debt upon an Eſcape lies not againſt 
a Sheriffs Executozs. But Berkeley, Jones and my lelti(Brampſton 
being abſent) agreed, That the Action well lies: Fo2 tothe ſecond 
and third objections, the Fieri facias being duly executed, æ the mo- 
ney levied by the Sheriff, the Erecuto2 of Pawlett the Dekendant 
in the firſt Action is diſcharged, and may aver and plead it againſt 
any new Execution to be awarded againſt him, ag 21 H. 8. fol. 
Ppp 2 proves: 
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pꝛoves: and the Sheriff is chargeabie fo2 the money to him who re. 
covered it. And as it is allowed that he might be chargeable in 
Accompt, as Mallet ſaid; ſo it is agreed, He may be chargeable in 
Debt; Fo2 the Plaintiff might have either Debt oz Accompt, as 
appears in 28 H.8, & Cok. lib. 4. Slades Caſe. And as Berkley laid, 
the caſe is}in 1 H. 7. That a Collecto, by acceptance ofa Talley, 
is chargeable in Debt; ſo the Sheriff, having levied the monoy, 
is chargeable fo2 ſo much in Debt to him who recovered, And 
Mallet confeſſed, That in the Common Bench it was ad judged, 
Where the Sheriff returned a Fieri feci, Debt lieth againſt him. 
And Berkley ſaid it was all one, when he receives the money; koꝛ 
he is then lyable, although he returns not the TUrit ; Foz his not 
returning ſhall not aide no2 excuſe him. And fo2 the fourth 
ob jection, they held, That the Sheriffs Erecuto2s are as well 
chargeable as himſelf : Foz as Jones ſaid, There is a diverſity, 
where the Sheriff is chargeable in his life fo2 a perſonal tozt oz 
misfeaſance,there his perſon is only chargeable, and there Adio 
moritur cum perſona. But where he is chargeable fo? levying of 
money, and not paying it over, That is fo2 a duty; and there, if 
he dyes, his Executoꝛs are chargeable as well as himlelf; which is 
the reaſon, that foz an Eſcape by the Sheriff, his Trecutozs are 
not chargeable. But there would be great miſchiek if the Sheriffs 
Erecuto2zs ſhould not be liable in this Cale; Foz the Plaintiff had 
a duty due unto him from the Erecuto2s of Pawlett the firſt Deten: 
dant, who paid it to the Sheriff and thereby was diſcharged there: 
ok. And ik the Plaintiff ſhould not recover it againſt the Sheriffs 
Executoꝛs, he ſhould be without remedy, which the Law will not 
ſuffer : TUherefoze they all agreed, That the Action well lay, And 
rule was given to have Judgement entred, unleſs, &c, 


Goodwin verſus Anne Weſt, ante pag. 522, 


; As now moved again by Charles Jones in arreſt of Judge- 

VV ment, That the Declaration was not good; Firſt, Becauſe 
he doth notſhew, That he left the TUrit with the Oefenvant ; fo? 
the Statute is, If they be ſerved with Proceſo; and it is no ſerving 
of Pꝛoceſs when the 7Urit is not lett, although it be read unto the 
party, and a note left of the cauſe, place, and day. Sed non alloca- 
tur; F02 Jones, Berkley, and my ſelf held it to be a (nfficient ſer- 
ving of the Pꝛoceſs within the intent of the Statute , and acco2- 
ding to the uſtal courſe and pꝛactice; Foꝛ there may be two, three, 
02 four names of TUitneſſes in one TUrit (and la there be ulually) 
and he cannot leave the TUrit with every one of them, and it would 
be very chargeable unto the Subjec to have ſeveral Urits to? eve: 
ry Witneſs, The ſecond Exception, Becaule he ſheweth that he 
paid unto het twelve pence fo? her pains,and pꝛomiled to pay unto 
her as much mo2e as ſhe would require, when ſhe came to be a wit. 
neſs at Gloceſter,which is not ſufficient, accozving to the a 
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Fo? the Statute is, That he ſhall pay ſuffictent charges fo? her tra: 
vel, accoꝛding to the diſtance of the place-and the quality ofthe per. 
ſon, ſo to be paid; and the TUitneſs is no t bound to accept his p2o- 
miſe fo? the reſidue. Sed non allocatur; Fo2 when it is alledged, 
That he paid unto her twelve pence, and p2omiled to pay the reſidue 
when ſhe came to Gloceſter, and ſhe accepted thereof, She is then 
bound to come, foꝛ ſhe hath accepted of his pꝛomiſe fo2 the reſidue, 
otherwiſe ſhe might have refuſed, 4 not told him ſhe would accept 
of his pꝛomiſe. The third Erception, Becauſe the Plaintiff doth 
not ſhew,That he ts endamaged by her non-appearance, viz, That 
the Uerdic paſſed againſt him oꝛ that he was inkoꝛced to be non-fut- 
ted, 02 any other grievance ; Fo ſo is the Statute, That the party 
grieved ſhall have his part of the ten pound, and his further dama⸗ 
ges taxed by the Juſtices,befoze whom, &c. But Grimpſton ko the 
Plaintiff anſwered, That the Action being bꝛought only fo2 the ten 
pounds, and not fo2 further damages, it is well enough; and the 
ten pounds is due fo2 her non appearance to the King and the party: 
But all the Juſtices held, That the Declaration was ill fo2 this 
cauſe; Foꝛ there ought to be a party grieved by the non · appearance, 
otherwiſe there is no cauſe of kozkeiture: And ſo is the expzeſs 
ſcope and woꝛds of the Statute; CAherekoꝛe it was adzudged fo} 
the Dekendant, abſente Brampſton. 


Bradſcy verſus Clyſton. 


Ebt, upon an Obligation of 100 l. fo2 not per foꝛming of an 
artbitrament, where the award was, That the Oefendant 
ſhould acquit and diſcharge the Plaintiff concerning a Bond of 
1001. whercin the Plaintiff and Octendant were joyntly bound 
fo2 the payment of 50 l. unto J. S. The Defendant demurred , 
and now Rolls ſhcws fo2 cauſe, That the Arbitrament was void, 
to award, that he ſhould acquit and dilcharge him of a Bond made 
unto a Stranger; Foz it is not in his power to pꝛocure a diſcharge. 
But the Court held, That the party may well acquit and diſcharge, 
&c. if the fifty pounds be payable at a future day, as it is here to be 
intended it was. A ſecond Exception was taken, Becauſe the ſub- 
miſſion is, to ſtand ta the award ſo as it be made under hand and 
ſeal, ready to be delivered to the parties: And he laith, That they 
made the Arbitrament bekoze the day viz. ſuch a day) under their 
hands and ſeals; and he doth not lay ready to be delivered, But 
all the Court held, Jt was well enough; Foz the woꝛds be not, 
And to deliver, but Ready to be delivered: And when it is under 
hand and ſeal, it is intended, ready to be delivered; and the De. 
claration being read, it was crp2. flv, That it vas ready to be deli- 
vered, TUhecrevpon it was adjudged koz the Plaintiff. 


Daly 
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Daly verſ#s Bellamy and others. | 


Ttaint bzought by the Plaintiff in Treſpals of Battery: The 
A aig was affirmed. And now Maynard moved toz the 
Defendant, upon the Statutes of 21 Hen. 8. & 23 Heo, 8. That 
the Defendant ſhould have coſts, becauſe the Plaintiff, if he had a. 
avolded the Uerdic by Attaint, ſhould have had coſts. But all the 
Court agreed (abſente Brampſton) That he ſhall have no moze 
coſts : Fo? if the firft Aerdia had paſſed fo2 the Plaintiff, whereby 
he ſhoutd have had coſtsʒ oꝛ if the ſat Uerdic having paſſed againſt 
him, thereupon he had bꝛought this Attaint, and the Jurozs had 
been attainted he <ould have had ſuch coſts, as he ſhould have had 
in the firſt Action , if it had been found fo2 him; but he ſhould not 
have had moze coſts in reſpect of the Attaint. So e converſo, where 
the firſt Uerdic paſſed fo2 the Defendant, and he had coſts, if the 
Cerdi be impeached by Attaint, oz be affirmed, he ſhall have ng 
mo2e coſts, but only thoſe which were given upon the firſt Uerdig: 
And Hoddeſdon (aid the pꝛactice of the Court was alwaics fo, 


Daniel verſ#s Count de Hertford. Trin. 14. Car. rot. 543, 


5 ERror of a Judgement in the Common Bench, in Treſpaſs, fo? 


depaſturing his Cloſe with Sheep. The Dekendant juſtiſics, 
Becauſe the Pꝛioꝛ of D. was ſeiſed in fee of ſuch a great Cloſe in 
D. and was ſeized in fee of the Paſturage in the place afozeſaid , 
fo2 all his Sheep levant and cocchant in the ſatd great Cloſe, at all 
times of the pear: The Plaintiffthereupon demurred, and it was 
there adjudged fo2 the Defendant, and now Maynard fo the Plain. 
tiff, in the Crit of Erro2,afſignes fo2 Erroꝛ the point of the Judg. 
ment ; Firſt, Becauſe the Defendant intitles the Pzior ueither by 
pꝛeſcriptton no2 grant; and this being a p2ofit a prender, in alieno 
ſolo, none can entitle himſelf by the courſe of the Common Law 
thereunto,without grant o2 pzeſcription;s this Paſturage claimed, 
is but as Common in its nature. Secondly,That this plea is not 
alded by the Statute of z 1 Hen. 8. Foz that gives nothing to the 
King, but what the ÞP2io2 lawfully had; and therefore it aught to 
be ſhewn how the Pꝛioꝛ was entitled thereto ; whercfore , &c. 
Rolls fo2 the D:fendant.in the (Urit of Erroꝛ, ſaid, That the Plea 
is good; and was ſo adjudged upon Demurrer in the Common 
Bench; and that it was a good Plea, although it were pleaded at 
the Tommon Law bekoꝛe the Statute: Foz this Paſturage claimed 
fo2 Sheep levant q couchant upon the Ocfendants Land, is Com- 
mon appendant, and cannot be ſevered from the Soil by grant; 
and then to make pꝛeſcription thereto, is not good, as it is 4Hen.6. 
13. & 8 Ed.. And it᷑ it were not good at the Common Law, yet the 
Statute aids it. by pleading, That the Pꝛioꝛ was ſeized thereok in 


fee, at the day of the diſlolution;otherwiſe it would be very milchic- 
vous, 
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vous, the Pꝛioꝛs and other religious perſons, at the time ok their 
diſſolution, lecking to dekace and ſuppzeſs all their Deeds, and to 
conceal their Lands and Eſtates, which they then held: And there. 
foze (uch generall Averments had been allowed, as it is held in the 
caſe of the Archbiſhop of Canterbury, and in the Caſe of the Abbot 
of Strata Marcella, Cok. lib. 9, 24. And to that opinion the Court 
enclined ; but becauſe it was depending upon Demurrer in the 
Common Bench, they would not haſtily pzoceed ; Wherefoze day 
was givciuntill the next Term. 


The Caſe of Edwards and Rogers, Cujus principium 
ante pag. 524. 


1 ＋ now argued by Maynard fo? the Plaintiff, and byFar- 
V rer fo2 the Defendant; And Berkeley ę my ſelf delivered 
our opinions, That this Fine by Andrew, the Uncle of William the 
Ideot, who was ſeized of the Inheritance, (he dying in the life of 
William, ſo as nothing ever attached in him) ſhall never barre 
William the Defendant, who was Szandchild of the ſald Andrew, 
becauſe he claims nothing bp oz from him, but onely from Wil- 
liam the Nephew of Andrew, who ſurvived the ſaid Andrew: 
And he makes his title as Heir to the ſaid William, the Nephew 
who was laft ſetzed, not making therein any mention of Andrew, 
as of one from whom he claims, but only as dzawing his dilcent 
from him by way of Pedegree, and not by way of Title; and there» 
foꝛe it was compared to Hobbes Caſe, Cok. Lit. fol. {Uhere the 
Father is attainted of Felony,having Jſlue two Sonnes; and the 
one of them purchaſeth Lands, and dies without Jſſue,it ſhall not 
barre the other Son to claim, as Heir to his Bꝛother: And the coꝛ⸗ 
ruption of blood in the Father ſhall not hurt him. And Berkeley 
compared it to the Caſe in the tenth of Elizabeth, Dy. 274. Where 
there were two Bꝛothers; the eldeſt hath good cauſe de/ petition 
de droit; the poungeſt hath Iſſue a Son, and is attainted of Felony, 
and executed. The eldeſt Son dies without Jſſue ; the Iſſue of the 
pounger Son is barred of the Petition, becauſe his blood is co2- 
tupt, and he cannot claim but by mentioning his Father, and from 
him, &c. But here ko as much as he doth not claim, no2 derive, 
by him, who levyed ths Fine, we held, pe ſhould not be barred 
by the Fine: But Jones conceived, That in regard Andrew fg 
bound, and cannot claim againſt that Fine, and his G2andchiln 
cannot claim, but he ought to make mention of him, That he ig 
alfo barred $ And as his H2andfather, it he had ſurvived, had been 
barred ; ſo alſo ſhall his G2andchild, who of neceſſity ought to 
mention him; TUhereupon it was adjourned, 


Coopers 


8. 
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9. Cor being endiced in the County of Surrey of the Murder 


I O. 


Coopers Caſe. 


of W. L. in Southwark, with a Spit. De pleaded Not guilty; 
And upon his Arraigument, it appeared, That the ſaid Cooper, 
being a Pꝛiſoner in the Kings Bench and lying in the houſe of one 
Anne Carricke, who kept a Tavern within the Rules, the ſaid W. 
L. at one of the Clock in the night, aſſaulted the ſald houſe, and 
offered to bꝛeak open the doꝛe, and boake a ſtaple thereof, and ſmoꝛe 
he would enter the houſe, and ſlit the noſe of the ſaid Anne Carricke 
becauſe ſhe was a Bawd, and kept a Bawdy-houſe, And the lam 
Cooper diſwading him from thoſe courſes, and repꝛehending him, 
he ſwoze, That if he could enter, he would cut the ſais Coopers 
th2oat-: And he bzake a TUindow in a lower room of the houſe,any 
thzuſt his Rapier in at the TUindow againſt the ſaid Cooper, who 
in defence of the houſe and himſelfe, thꝛuſt the ſaid W. L. into the 
eye, of which ſtroak he died. The Queſtion was, TAhether this 
were within the Statute of 24. Hen. 8. And the opinion of the 
Court was, That if it were true he bꝛake the houſe with an intent 
to commit Burglarp, oꝛ to kill any therein, and a party within the 
hou(e (although he be not the Maſter, but a Lodger 02 Sojourner 
therein) kill him, who made the Aſlault, and intended miſchief to 
any in it, That it is not Felony, but excuſable bythe ſaid Statute 
of 24. Hen.8, which was made in affirmance of the Common Law; 
wherefoze the Jury were appointed to conſider ofthe circumſtances 
of the fac ; and they being a ſubſtantiall Jury of Surrey, kound the 
ſaid Cooper not guilty, upon this Endictment ; TUhereupon he 
was diſcharged. | 


Sir Martin Lyſter v:rſas Home. 


Ction ſur Trover & Converſion, oł Ah Hawk, called a Ramiſh 
Faulcon, ſuppoſing that he was poſſeſſed of that Hawk, ut 

de bonis propriis, & cauſaliter amiſit, and that ſhe came to the Dc: 
fendants hand, and he knowing her to be the ]Ilatutiffs Hawk, pet 
being required, had not delivered her, but converted her to his own 
uſe. Apon Not guilty pleaded, and Aerdia found koz the Blain⸗ 
tiff, Whytlock moved in arreſt of Judgement, That the Declara- 
tion was not good ta maintain this Action, Becauſe he doth not 
ſhew, That ſhe was a reclatmed Hawk, and made tame, noz that 
ſhe had Bells oꝛ Qarvells to ſhew who was her owner: And a Ra- 
miſh hawk is p2operly ſuch an one as liveth inter Ramos and from 
thence hath its name: And therefoze relyed upon the book 14 Eliz. 
Dyer 306. Sir Richard Fines Caſe, And Jones and Berkeley in- 
clined to this opinion. But J conceived the Declaration ta be 
good enough, becaule it is aided by the allegation. That he was 
poſſeſſed of the ſaid Hawk ut de bonis propriis ; and that the Oefen- 
dant, 
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dant, knowing her to be his Hawk, converted her, 8c. And it 
differs from the Caſe of Sir Richard Fines: Foz there, although 
the laid exception was taken to the Court, yet it doth not appear 
but that the Court was there held to be good enough. But becauſe 
the Defendants plea was held good, it was adjudged againſt the 
Plaintiff ; not fo? the inſufficiency of the Court, but upon demur⸗ 
ter upon the plea in barre, which was held ſufficient, Vid. Cok. lib. 
7, fol. 17, the Caſe of Swanns, of what Beaſts and Birds a man may 
have property. This Cale was after moved again, Termino Hil- 
larii anno decimo quinto Caroli Regis: And then becauſe upon di- 
vers fozmer motions the Court was alwaies divided in opinion, 
the P laintiff fo2 his greater expedition conſented, That Judgement 
hould be entred againſt him: So the Judgement was entred, 
Quod nihil capiat per billam. And then the Plaintiffbegan a new 
action in the Common Bench, and amended that fault in his De- 
claration,and had Judgement by confeſſion ofthe Action; and on- 


1 ly th2ce pound damages given by a London Jury: And thereupon 


Henden moved in this Court to have coſts in his fozmer Action: 
But becauſe the Uerdict was found foz the Plaintiff; and upon 
exception to the Declaration Judgement was given againſt him, 
the Court held, That no coſts ſhould be given, 
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Termino Trinitatis, anno decimo quinto Caroli Regis 
0 . | 
in Banco Regis. 


— N2—d— —— — ꝙ— — _ —_ 


—— 


6 Gro 


Swyft Subchantor, and one of the Vicars Chorall of Litchfeild ver. 
ſus Eyres and others, Leſſees of Sir Edward Peto, Irin.12 Car rot. 


of 140.acres of Land in Cheſterton(whereof the (aid Sub. 

chantoz and Uicar were pꝛapꝛietoꝛs) bekoꝛe they carried a. 
way their Coꝛn; Foz which the Plaintiff demands the trebie va; 
Jue, viz. 135 l. Upon Non debet pleaded, it was found by ſpecial; 
Uerdia, That the Subchanto2 and Uicars Chozal of Litchfeilq, 
being ſeized in Fee ol the Reno2y appꝛopꝛiate of Cheſterton, within 
which the ſaid 140 acres of Land lay and were parcell, 29 H. 8, by 
Indenture, demiſed and let unto John Petothe tythes ofthe Reg, 
ry fo2 42 years (with an exception of the pꝛivie tythes, the four offer, 
ing dayes, and the tythes ofa Meadow call'd theParſons Hay and 
the pzeſentation to the Uicaridge of Cheſterton)rendring 51. 16g. 
8 d. And that afterwards by Indenture tripartite, dated 25 Feb. 
5 Ed. 6, betwixt the Subchantoꝛ and Uicars on the firſt part, Rich. 
ard Woodward of the ſecond part, and John Woodward,father of 
the ſaid Richard Woodward on the third part; reciting the ſain 
Leaſe of 29 H. 8. And that the ſatd John Woodward had bought 
the ſaid Leaſe ofthe ſaid John Peto, they confirmed and ratifica the 
ſaid Leaſe; And-furthcr, fo2 a great ſumme of money unto them 
paid, &c. demiſed and granted to the (aid Richard Wood ward any 
John Woodward, all the ſaid tythes, with the tyth Hay (except the 
ſaid pꝛivy tythes, and the ſald four offering dayes, and the pꝛeſer⸗ 
tation of the Clerk,&c.) baberdur from and after the {aid term and 
determination thereof, and the years in the ſaid Indcnture compril: 
ed, in manner and form following, that is to lay, To the ſaid. Kchard 
Woodward, for one Moneth after the end and determination of the 
faid term and yeares within the Indenture compriſed - and after 
the ſaid moneth fully determined, To have and to hold the ſaid 
tythes and premiſſes (except before excepted) to the ſaid Jobr 
Woodward, his Heirs and Aſſignes for ever, rendering 6 J. 48. 4d. 
per annum, And they find, That by virtue of this G2ant the tythes 
renewing of the Tenements in Cheſterton afo2cſatd, had been 
fnjoyned alwaieg after this Szant. And further, That after: 
ward. viz. 23 Marti, 2 K 3 Ph. & Ma. the ſaſd Subchanto2 and 


D Ebt upon the Statute 2 Ed.s.fo2 not ſetting foꝛth the tytheg 


* Uicars Chozall made another indenture, which they find in 


hæc verba, mentioning, That for divers great ſums, to them 


paid by Humphry Peto, and the rent therein afterwards to 
be 
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be reſerved, they did demiſe and grant to the ſaid Humphry Peto, all 
that their gleab Lands lying in Cheſterton, viz, 78. acres of Land, 
and alſo the Demeaſns of the ſaid ſeventy eight acres, with all Pro- 
fits, Commodities, Tythes perſonall and prediall, whatſoever they 
be or ſhall fortune to be, belonging to the ſaid Subchantor and Vi- 
cars, as Parſons and Proprietaries of the Pariſh Church of Cheſterton: 
aforeſaid, as the Tythes of Pig, Goole, Lamb, Wooll, Calf, Fiſh, 
Swans, Wood,and all other Tythes whatſoever, and alſo the Tythes 
of the ſaid ſeventy eight acres ; all which lately were in the Ferm or 
occupation of Azargaret Peto, Widdow, deceaſed, as allo all other 
their Rights and Intereſts, Tythes, Commodities, and profits in and 
tothe ſame, which tothem do belong ,or appertaining to the Parſon 
bs Parſons, and Proprietaries of the Pariſh Church of Cheſterton a- 
foreſaid(the ſaid yearly Rent hereafter reſerved. and the nomination 
and preſentment of the Prieſt or Curate there, with all offerings and 
offering dayes, and privie tythes, as well of the Manor-place, as of 
other the Inhabitants there, alwayes excepted and reſerved to them 
and their Succeſſors for ever) habendum, to him and his Heirs for e- 
ver, rendering annually to them and their Sueceſſors ſix pounds 
ſeventeen ſhillings four pence. And it is found, That the Tythes of 
theſe Lands never were in the Tenure of the ſaid Margaret Peto, 
Put they found, That ſome Tythcs and Lands were in the Te- 
nure of the ſaid Margaret Peto: And it was found alſo, That Sir 
Ed ward Peto is Son and Heir of the (aid Humphry Peto, and that 
the Dekendants were Occupiers of the Lands in the Declaration 
mentioned, and carried the Cozn growing thereupon without ſet- 
ting out of the Tythes ; Er ſi ſuper, &c. the Court ſhall adjudg it fo2 
the Plaintiffs, They finde fo2 them, and that the Tythes carried a. 
wap, were wozth thirty pounds per annum, and the treble value is 
ninety pounds; Fo? the rcſidue, they finde fo2 the Dekendants. 
This caſe was argued at the Barre by the Solicitoz Generall, 
Rolls, and Maynard fo? the Plaintiff, and by the Attozny Generall, 
Serjeant Henden, and Grimſton fo2 the Defendants: And this 
Term it was argued at the Bench, and two Queſttons made; 
Firſt,TUhether the Oced of 5 Ed.s, be good to convey the Inheri⸗ 
tance to John Woodward? Sccondly, Jt the firſt Indenture be not 
good, whether the ſecond Judenture of 2 & 3 Ph. & Mar. be (uffict- 
ent to convey them, againft the Subchantoz and Utcars, to Hum- 
phry Peto 2 Foz if any of them be good, then the Plaintiffs have no 
Title. And quoad the firſt,all the Juſtices argued fo? the PDlain⸗ 
tiffs, That they have a good Title notwithſtanding this In⸗ 
denture; Foz this Indenture is meerly vold, becaule it is to 
convey an Inheritance in futuro; Fo? the moneth is not to begin 
untill the fourty and two peares be expired; and it is a grant of 
Int ereſſe Termini, and no grant of a Reverſion ; fo2 the Jn- 
heritance is granted therein, which was not in Leaſe be- 
koꝛeʒ; And as it is an lntereſſe Termini fo2 the tythe hay ſo ought it 
to be of the reſidue ; koz there cannot be fracion of the Eſtate x 
. ns And 


= — 


— — — 


— —ä———ͤ— — — ——— 


548 


Termino Trinitatis, anno decimo quinto 


And then being only an Intereſſe Termini in Richard Wood. 
ward, there cannot be a grant of a Remainder oz Reverſion ta 
tommencce in futuro: And to pꝛove this, lee Cok. lib. 2.tol. 55.Buck. 
lers Caſe, & 8 Hen.7.3.& 38 Hen.6.34. The ſecond Queſtion was, 
Uhether the Deed of 2 K 3 Ph. & Mar. be ſufficient to convey thoſe 
Tythes, Becauſe they never were inthe Tenure of Margaret Petoz 
and it was ſtrongly urged fo? the Plaintiff, That thoſe woꝛds in the 
Indenture were a clauſe of reſtriction, and declares their intent, 
that nothing ſhould paſs, but that which was in the Tenure of 
Margaret Peto. But all the Juſtices held, That it was a good 
Gant, and no reſtriction of the firſt wo2zds ; Firſt, Becauſe there be 
thꝛee diſtin clauſes befoze, viz. Firſt the grant of the leventy efght 
acres of gleab; Secondly the grant of the Tythes pꝛediall aud 
perſonall ; Thirdiy the grant of the Tythes of the ſeventy eight 
acres of gleab Land, which are all diſtin ſeverall clauſes by them. 
ſelbes. And this clauſe, All which, &c. doth not depend upon any 
of them: And Which were, &c. is a reſtriction only when the clauſe 
is generall,and is all but one and the lame ſentence, and not ended 
02 certain, befo2e the end of the (ſentence, as in the Caſcs of 2 Ed. 
4. 29, Plow. 391. in Wrothſleys and Adams Caſe, and Plowd 395, 
in the Earl of Leiceſters Caſe, But where the clauſe is not in one in. 
tire ſentence,but diſtinct and dil⸗ joyned from the other, as here it ts, 
there cannot be any reſtricion: allo this being in the Cale ofa com. 
mon perſon, addition of a falſe thing (viz.falſe poſſeſſion) ſhall ne. 
ber hurt the grant; Foz the addition of a falſity ſhall never hurt 
where there is any manner of certainty befoze, Cok.lib. 2. fol. 32. 
Dodingtons Caſe, & Dy. 376, Co. 4. 34. Bozoons Caſe, Bult in 
the Kings grants, where there is falſity in point of pꝛe judice to the 
Kings benefit, oꝛ a miC-tnfo2zmation of the Kings Title, oz upon 
a kalſe ſuggeſtion of the party; there all grants (hall be votd, ag it 
is Cok. lib. 10. fol. 113. 21 Ed. 4. 48. 8 Hen. 7. 3. 9 Hen, 6. 28. 
Wherefoze they all concluded, That this grant of 2 & 3. Phil. & 
Mar, was good; and it is to be obſerved, That although theſe 
wo2ds, Which were inthe Tenure of J. S. when they are in one 
and the (ame ſentence, may be conſlrued to be a refiricion; yet in 
theſe wozds, All which were, &c. this woꝛd All ſo diC-joyned, ca! 
not be a reſtriction, but an explanation: TWherefoze koz theſe and 
other reaſons, it was adjudged to be a good grant agatuſt the 
Plaintiff : But in conſideration and commiſeration of the poo? 
Aicars, Sir Edward Peto was mooved to add by way ofa Rent- 
charge to their means; And he agreed to the motion of the Court, 
and added four pounds per annum Rent fo? their further ſuſten» 
tation, beſides the Rents paid unto them. 


Criſp verſ#s Pratt. Hill, ic Car, rot. 73. 
Jectione firmæ of ſixteen acres of Paſture in Chipping: Barnett. 
The Cale was, That Ralph Briſco ſenioꝛ in 19 Jac. purchaſed 
the Lands inthe Declaration mentioned, being n 
0 
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of th? Nano? of Chipping- Barnett, to him and Margaret his wife, 
and to Ralph Briſco their ſonne, and his heirs; And two pears 


after he became an Inn keeper, and received all the profits of the 


Land, until! 4. Aug. 4 Car. at which time he became Debtoz by 
Bond to John Briſco and others, and committed divers aas( men- 
tioning the Acts) which declared him to be a Bankrupt. And fn 5 
Car. upon a petition to the Loꝛd Keeper, That the (aid Ralph Briſco 
ſenioꝛ was an Innkeeper, and did get his living by buying and ſell- 
ing, and was indepted to divers perſons and become a Bankrupt, 
The Petitioners pꝛaped to have a Commiſſion of Bankrupts, 
which was granted them: And the Commiſſioners adjudged him a 
Bankrupt, and (old this Land to the Leſſo2 of the ]Ilaintiff, fo2 the 
benefit of the Creditozs,by Judenture inrolled; which being ſhewn 
to the Loꝛd of the Manos, he admitted him acco2dingly. And after- 
wards Ralph Briſco the father died, and the ſaid Margaret dyedz and 
Ralph Briſco the ſonne centred, and the Leſſoz of the Plaintiff en. 
tred upon him, and made a Leale to the Plaintiff fo2 years; and the 
Dekendant, as ſervant of the (atd Ralph Briſco the ſonne, ed 
him. Et ſi ſuper totam, &c. the Court ſhall ad judge fo? the Plaintuf, 
They finde fo2 the Plaintiff; if otherwiſe fo2 the Dekendant. Up- 
on this matter kound, it was argued at the Barre: and this Term 
at theBcench:AndBerkeley argued fo2 the}Ilaintiff,aud Brampſton, 
Jones, and my ſelfe ko the Oetendant, The firſt queſtion was, The 
Jury finding, that the laid Ralph Briſco ſenioꝛ did get bis living by 
buying and lelling, uſing the Trade of an Jnn-holder and not o⸗ 
thcrwiſe, TUAhether he be a perſon who is a Bankrupt, and within 
the Statutes, of 13 Eliz. 1 lac. & 21 Jac. And Berkeley held, That 
he was a Bankrupt within thoſe Statutes: Foz an Inn-holder is 
one who hath much ule of buying and ſciling,fo2 the entertainment 
ok his Gueſts,and their hozſes; and running in debt by this means, 
it is reaſon he ſhoald be accompted a perſon within the ſaid Sta- 
tutes; and lo much the rather, becauſe the Jurp finde, that he got 
his living by buying and felling, uſing the Trade of an Jnn-hol- 
der. But all the other thꝛee Juſtices argued to the contrary in this 
point: Foz an Inn⸗-holder doth not get his living by ſelling ; Fox 
although he buy pꝛoviſion to be ſpent in his houle, he doth not pꝛo⸗ 
perip (ell it, but utters it at ſuch rates as he thinks reaſonable 
gains; and the Gueſts do not take it at a certain pzice, but they 
may have it, oꝛ refule it, it they will. And if an Oaſt takes erceſſive 
pꝛices, he fs envictable, And Junkeepers, many times, have Hap 
and Con q ſuch things of their own growing; and their gain is 
not only by uttering of their commodoties but foz the attendance 
ok their ſervants, and fo2 the furniture of their Hovuce, rooms, and 
lodgings, fo2 their Su⸗ſts: And an Inn keeper is no moe (ach a 
perſon who gets his living by buping and felling than Fermo2s, 
who buy fo2 their pꝛoviſion: And the Statutes mentton only thoſe 
who are Merchants, and ule to buy and [ell in groſle, oz by retail; 
and ſuch who get their living by buping and friling, ſo as their 
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pꝛincipal means is by buying and ſelling. Secondly, The queſtf- 
on was, Whether a Copyhold be within the laid Statutes to be 
ſold by the Commiſſioners ? Foz although it be exp2cfly named in 
the Statute of 13.Eliz. in one clauſe, pet it is not in another; And 
in the Statutes of primo Jac. and 21 Jac. (upon which laſt Statuteg 
this caſe is grounded) Copyholds be not mentioned, but general- 
lp all Lands, Tenements, and Hereditaments. But all the four 
Juſtices agreed, That Copyholds are within the intent and per. 
view of all the ſaid Statutes ; Foz being in the firſt Statute, any 
the other Statutes made in further confirmation aud appꝛobation 
thereof,they ought to be expounded liberally,and ſhall be conftry- 
ed accoꝛding ly, to make as ſtrong pꝛoviſion as they may agatnſt 
the Bankrupt. Thirdly, Foz as much as it is found, That this 
Land was given by the Father (two years befoze he was an Jnhol- 
der, and ſir years befoze he became a Debtoz) unto his ſon, and no 
fraud found (although there be circumſtances of fraud, by the ta. 
king of the pꝛofits only, untill the time He became a Bankrupt) 
whether it be in the power of the Commiſſioners to ſell it? And 
Berkeley held ſtrongly, That it was in their power, becaule it is ex: 
pꝛeſiy within the woꝛds of 2 1 Jac. That they ſhall ſell Lands which 
he purchaſed in the name of his Mike, Childzen,o2 Friends, named 
& intruſted by him ; And this is ſo purchaſed, But all the other 
Juſtices were of the contrary opinion: Fo2 being purchaſed befoze 
be was a Tradeſman, and ſo long befoze he became a Oebtoz, ts 
not within the Statute ; fo2 the Statute intends luch perſons only 
who gained their livings by buying and ſelling, and by fraud had 
paſſed away their Lands to friends in truſt, and became indebt. 
ed, e committed ſuch acts of a Bankrupt, That fo? ſuch acts done 
by them after, it ſhould be within the Commiſſioners power to ſell 
ſuch their Lands, But here, many pears befoze, when he wag a 
cleer man, he pꝛocured this Land to be ſettled upon his Donne, 
(No fraud o2 purpoſe of being a Bankrupt being found) It wauld 
therefoze be a miſchievous caſe, and full of inconveniences, if it 
ſhould be within the Statute 5 Fo2 none might know with whom 
to deal by way of Marriage oꝛ otherwiſe when he is not a Tradel⸗ 
man, and ſettles Land upon his TUife and Childzen, Bona fide, 
and without cauſe of being ſuſpected to be a Bankrupt, and after. 
wards becomes a Tradeſman, æ then a Bankrupt ik this ac ſhould 
overthzow a conveyance duely lettled. And fo? that purpoſe was 
cited, Cok lib. 2. fol. 25. and Co. lib, 10. fol. 56. the Caſe of the 
Chancellor of Oxford, That fraud ought not to be conceived, un- 
leſs it be expꝛeſly found 3 Fo? Fraus eſt odioſa & non præſumenda. 
And in the tenth of King Charles, the Lady Gorges Caſe, Where 
the Earl of Lincoln purchaſed a Pano! in that Ladies name, be- 
ing his Daughter; And afterwards kept Courts, and made Leal: 
es in his own name, and alwayes took the pꝛoſits, and then ſold it 
to SirSydney Montague; And the Lady Gorge never queſtioned it 
in the lite time of her Father. Pet it was held in this rr leſs 
h:re 
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there be ſome fraud diſcovered, it is not within the Stat. of 27 Eliz. 
although there be many badges of fraud:DSo here; TUherefoze it 
was adjudged fo2 the Oekendant. 


Dennis verſus John Payne ſenior. Hill. 14. Car. rok. 680. 


Ebt, upon an Obligation of 801, The Defendant pleaded 3 
That the Þlaintiffin the Court of Poole (being a Court of 
Reco2d)had bzought debt upon the ſame Bond,againft John Payn 
junioꝛ, wherein John Payn ſenio2 and John Payn junio were joynt. 
ly and ſeverally obliged with condition fo2 the payment of 4o l. 
That After a Plea pleaded, the Plaintiff entced a Retraxit, and 
the Dekendant averred, That it was the ſame obligation, And that 
the ſaid John Payn juntoz, named in the Bond, and the ſald John 
Payn, againſt whom the Retraxit was, is one and the lame perſon, 
and demands Judgement, ik againſt this Retraxit,he ought to ſte, 
&c. (Ipon this it was demurred, and Whitlock fo2 the Defendant 
argued, That this Retraxit is in nature of a Releaſe,and quaſi a 
! Releaſe, as it is in Beechers Caſe, lib. 8. fol 58. Anda Releale to 
1 theoneObligoz,is a diſcharge to the other; and if one Dbltgozbe 
made Executoz to the Obligee, it is a diſcharge fo2 all the Obli⸗ 
goꝛs. So if a Feme Obligee takes one of the Obligoꝛs to husband, 
1 i1tis a diſcharge to them all. Rolls fo2 the Plaintiff argued, Chat it 
is a barre only by way of eſtoypell betwirt that Obligoꝛ and the Ob. 
! 1igee,whereofno other perſon ſhal tak? advantage; + it is not any 
| releaſe in facto, but only quaſi ũ Releaſe, and that this plea is no 
! barrefo2 the other obligoꝛ. And 1 inclined to that opinion, That it 
is neither a Releaſe in facto no; in Law, but quaſi an agreement, 
| | That he will no further pꝛolecute: And it may be, the laid John Payn 
juntoꝛ payed the moity ofthe ſaid debt, and the Obligge agreed to 
accept it ot himz and that he would no further pzoceed-againſt him; 
and, being jovntiy and ſeverally bound, he might make ſuch an a- 
| greement, and not diſcharge the Bond. But Berkeley held, That 
the Dlea was good, and was a good barre; Fo? it is a Bond joynt 
/ and ſeverall; and one of them being diſcharged. it cannot now be 
a joynt Bond; CAherekoꝛe the diſcharge quoad the one, is allo a 
diſcharge quoad the other. But being no other Juſtices in the 
Court, it was adjourned. 


Evelins Caſe. 


| EVelin being elected by the Pariſhoners ok St. Thomas, to be 4. 
Church warden there with another, the Parſon p2etending, 
That by the Cannons he was to make election of the other, named 
| one Hill to be Church-warden and procured Oocto? Clarks Offict- 
: all to ſwear the ſaid Hill, and to refuſe Evelin; TUheretpon the 
7 Pariſhoners ſurmiſing, That they had a Cuftome withinthe Pa⸗ 
riſh, time whereof, &c. to cled both the Church wardens ; — 
that 
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that the Cannons cannot take away their Cuſtome, pzayed a Tit 
to Docto2 Clark to admit theChurch-(Uarden eleaed by the,mady 
to ſwear him, and move the Church-(Uarden elected by the Par, 
ſon, And a peeſident was ſhewn, in Jac, where ſuch a Tit wag 
granted, and it was ſaid, There were divers other like pzeſidents, 
And becauſe the Church-cUardens in London are,foz the greateg 
part, Coꝛpoꝛations and owners of Land deviſed unto them, the 
zit was granted. And the Court (being inkozmed, That the 
ſaid Hill,elected Church-TUarden by the parſon, ſued the ſaid Eye. 
lin, elected by the Pariſh, in the Eccleſiaſticall Court) granted a 
Pꝛohibition, to the intent it might be tryed whether there were 
any ſuch Cuſtome oꝛ no. 


Wolnoughs Caſe, 


Olnough and ſeven others were committed by the Ba, 
V joꝛ of London to Newgate, fo? refuſing to enter into Re, 
cogniſance, to appear befoze the Loꝛds of the Councell: And upon 
an Habeas Corpora,returned by the Yajzo2 and Sheriffs, it appear. 
ed, That by an Oꝛder from theCounceliTable,They were appoin, 
ted to come befoze the Majoꝛ and Sheriſts, to treat concerning 
fozeign matters: And when they appeared, being required by the 
Ma joꝛ being in Commiſſion of Oyer and Terminer fo the City, tg 
pertoꝛm the Oꝛder of the Lozds of the Councell, and to enter into 
Recognilance in a reaſonable ſumme, they refuſed, whereupon he 
committed them. And Peard, Maynard, and Kneeling junior, ar. 
gued, That this return was not good, Firft, Becauſe it doth not 
mention the Oꝛder, noꝛ ſhew what the Ozder was; ſo as the Court 
might ad judge thereof. Secondly, Becanſe the Recogniſance is 
demanded M2 them to appear befoze the Loꝛds ofthe Councell, no 
time no? place appointed, no2 cauſe ſhewn why it was demanded: 
And becauſe the Kings Councell pꝛaped time to maintain the re- 
turn, the parties were bayled tintill next Term. 


Aurundel verſus Mare. 


Ction for words, Mhereas the Plaintiff was a Merchant, 

&c, That the Oefendant ſaid, He was a cheating Knave and 
had cheated his Father by returning 20 J. for Wares, &c. It was 
moved in arreſt of Judgement by Rolls, That an Action lies not, 
fo2 calling one cheating Knave.But fo as much as he was a Mer. 
chant,and it touched his Pꝛokeſſion, Berkeley and my ſelf,( ceteris 
abſentibus in the Star-chamber) held, That the Action was main. 
tainable; Mhereupon Rule was given, That the Plaintiff ſhould 
have Judgement. 


Bagnall 
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Bagnall verſus Knight. Paſch. 15 Car, rot. 465. 


Rror of a Judgement in the Common Bench, in an Action up- 7. 

on the Caſe, in nature of a Conſpiracy, TUhere the Plaintiff 
declared that the Oefendant falſo & malitioſè, cauſed ſuch an 
Endiament of Per jury to be wiitten containing hanc falſam ma- 
teriam, &c. (reciting it verbatim) and erhibited it to the grand 
Jury befo2e the Juſtices of Peace at Weſtminſter, and p2ocured it 
tobe found. And that afterwarvs Sir Edw. Spencer, one of the 
Juſtices of the Peace of Midd, before whom, &c. delivered it 
with his own hands to the Juſtices of Soal⸗deliverp, and of Oyer 
and Terminer at the Old Bayly, fo2 the City of London, and the 
1 County of Midd, whereby he was byought to the Barr under 
the Sheriffs cuſtody, and arraigned and acquitted. And hereupon 
Judgement being given in the Common Bench fo2 the Plaintiff, 
The Dekendant bzings a TUrit of Erro2z, And Worlich and Farrer 
| moved That the Declaration was not good; Firſt, Becauſe it is by 
way of recital of the Endiament only, x they relyed upon the caſe 
of Brownig and Beeſton,Plowd. 136. Sed non-allocatur ; Fo? it is 
KLeribi fecit talem falſam materiam , which is a direct affirmative, 
The lecond exception, Becauſe he doth not ſhew, that he was in 
the Soal, and then the Juſtices of the Hoal-deltvery have no power 
to meddle with him. Sed non allocatur; Fo2 ductus ad Barram & 
ſub cuſtodia, ſhiws him to be in the Goal, 


Dalby verſus Dorthall and his wife. Mich, 14 Car. rot. 415. 


| Rror of a Judgement in an Action upon the Caſe, in nature of g. 
a Conſpiracy ; fo2 cauſing them to be endicted of Fellony faifly 
and malitioufly,and to be detained in Pꝛilon Quo uſque they were 
2 dcquitted, ad damnum ipſorum, &c, Upon Not Guilty pleaded , 
2 andQerdic found fo? the Plaintiffs, Judgement being given fo? 
them, the Erro2 alligned was, Becauſe it was ad damnum ipſo- 
tum, whereas a Femc cannot joyn with her husband fo2 damages, 
| fo2it is a ſcveral damage to either of them. And of that opinion 
| bag Berkley upon the firſt motion; Foz it is a ſeveral wong to 
tither ol them-and the Fee may not joyne koꝛ a tot done unto her 
husband. But J held the contrary, Becaul: it is grounded upon 
one intire Recoꝛd, by which they were both pꝛejudiced, and they 
map joyn if they will!: Oz the husband only, may have the Action 
fo2 it, that he was dammſied; TUhereupon it was adjourned , 
cxteris abſentibus. 


Child vert, Greenhill, Trin. 14 Car. rot. 664. 


| Reſpaſs ko; entring and breaking his Cloſe and Fiſhing in 9. 
Separali Piſcaria ſua, and fo2 taking Piſces ſuas ibid. viz, 100 
Aaaa Eles, 
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Eeles, &c,After Uerdic, upon Not guilty pleaded, and found fo2 


was adjudged fo2 the Plaintiff. Vid. 43 Ed. 3 24 3H. 6. 55. 22H, 
6. 59. the Regiſter and Fitzherb, 


Sprigg verſus Rawlinſon. Mich. 14 Car. rot. 1 53, 


Rror ofa Judgement in the Common Bench, in an EjcCtione 
firmæ of a Leaſe. of a Meſſuage & unum Repolitoriam in Paro- 
chia Omnium Sanctorum. Habendum Tenementa, &c. from the feaf 
of the Purification, fo? five years; and that the Oekendant entred 
and ejced him from the Lands afozelatd, After Uerdia upon 
Not guilty pleaded and found fo2 the Plaintiff,and Judgement koz 
him, Erro2 was bꝛought and aſſigned, That Repoſitorium fs a per: 
{onal thing called a Cupboard, which is removeable, and whereof 
an Ejectione firmæ lies not: TUhereupon it was demurted, and 
very well argued by Pheſant fo2 the Defendant in the CUrit of 
Erro!, and by Grimſton fo2 the Plaintiff. And Pheſant urged, That 
Repofitorium is not only a Cupboard, but alſo a TUarchoſe ; and 
ſo is expꝛeſly mentioned to be in the Dictionary; And when Repo- 
ſitorium map be intended a Uarehoule,and a real thing which may 
be demiſed, it ſhall be taken rather that way, than to conſtrue it 
to be a Cupboard, which cannot be demiled. And it was now ar: 
gued by all the Juſtices: And Berkley and my ſelf held, That the 
Occlaration is good and not erronious ; fo? if it had been with. 
out Anglice (a CUarchoule, ) it had been clecrly good, as all the 
Juſtices agreed, and now that it is put without an Anglicè being 
a good Latin woꝛd fo2 a TUarchouſe, and fo expzeiſed in paint, 
the Court may well take Conulance thereof, as ofa real thing 
demiſable and when allo tis mentioned with a Tenement, and 
an entry and cjectment made thereof, Jt muſt be intended to be a 
CUarehouſe, And when the Leaſe, upon which the dation was 
bzought was ſhrwn to the Curſitors in Chancery, who made 
the TUrit, it being a Tarchouſe inthe Indenture, they tranſlated 


it Repoſitorium, and well, becauſe thi y had the Dickionaty to 
warrant 
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Warrant it: And an Ejectione firmæ lies thereof, as well as of a 
Chamber, as 5 Hl. 7. 9. Oz an Aſſiſe de Cellaria, ag 24 Ed, 3. 33. 
Oz of a Shop, as 48 Ed. 3 4. & 14. Aſſ. 11. And although tn 
Cok. lib. 11. fol. 55. Savells Caſe, it is held, That an Ejectione firmæ 
lieg not ot᷑ a Cloſle , yet it was ſaid, That the contrary hath been 
fince adjudged in Trin. 15 Jac, rot, 774. betwixt Wykes and 
Sparrow. And Berkeley (aid, That an Aſſiſe de Alneto, Bullaria, 
Salina and ſuch like, although they be incertain in the Declaration, 
yet becauſe they may be made certain, is good enough: So here 
it is certain enough what the Plaintiff ſhall recover, and of what 
the Sheriff ſhall put him in poſſeſſion : TUherefoze we concluded, 
That Judgement ſhould be affirmed, But Jones and Brampſton 
ſaid, They conceived the Declaration to be ill, becauſe Repoſito- 
rium fo a TUarchoule is not uſed no2 known in the Law and 
they never heard oz read of that woꝛd fo2 a UMarehouſe: And in 
Calapine it is ſaid to be a Uopder ; and of fuch wozds which be 
not uſuall, the Law ſhall not take any conuſance, as they doe of 
Cotagium, Curtelagium, Fodina, and the like which are woꝛds 
known at the Common Law. 7TUherefoze they would adviſe. 
Afterwards in Hillary, 15 Caroli, becauſe the Court were ſtill 
divided in their opinions, The Defendant in the Eurit of Erroz 
fo2 his expedition, commenced a new Action, and conſented, 
That this Judgement ſhonld be reverſed. 


Young verſus Fowler, Hill. 14 Car, rot. 1264. 


Ction upon the Caſe, fo2 diſturbing him to erecute his office 
A of the Regiſter of the Dioceſſe ot Rocheſter. Upon Not guilty 
pleaded, a ſpecial Uerdia was found, That from time whereok me⸗ 
mopy, &c. C he Biſhop of Rocheſter,fo2 the time being, hath uſed to 
grant the Office of the Regiſter fo2 all cauſes within the Dioceſſe of 
Rocheſter, as well in poſſeſſion, as in reverſion, ko life, Habendum 
& exercendum by ſuch a perſon to whom ſuch grant is made, when 
the Office comes into poſſeſſion, per ſe vel ſufticientem Deputatum, 
Habendumfo? the life of ſuch a perſon,to whom luch aHzant ſhould 
be made. Aud they finde the Statute of primo Elizabethz ; and 
that Thomas Wardgar was Officer ko; his life 20. Jun. 1590. and 
was in poſſeſſion fo? his life by a fozmer Gant: And he being fo in 
23 John Young Biſhop of Rocheſter eodem 20. Jun. 1590. 
y his Deed granted the ſaid Office to John Young the Plaintiff, 
habendum & exercendum per ſe vel ſufficientem Deputatum ſuum 
koꝛ his lite, when it ſhould be void by the death o2 ſurrender of the 
ſain Thomas Wardgar, which was confirmed by the Dean and 
Chapter, by their Oeed 23. Jun. 1590. And they find, that the laid 
John Young at the time ot the G2ant, was an Inkant of the age of 
eleven yeers and ſir weeks and not above. But that he attained the 
full age of one and twenty peers, in the lives of the Biſhop 4 of the 
Aaaa 2 {aid 
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ſaid Tenant koꝛ like: And that the Biſhop died in 5 Jac, and that 
Tho, Wargar died in 17 Jac. And that the Dekendant biſturbed him 
to exerciſe the ſaid Office: Et ſi ſuper totam materiam, the Court 
ſhall ad judge fo2 the Plaintiff, They finde koz the Plaintiff, and 
aſſeſs damages to 80 pounds aud coſts, &c. And if, &c. This Caſe 
was argued at the Barr by Maynard foz the Platntiff, and by 
Ward fo2 the Defendant. The firſt queſtion was, Whether this 
G2ant of this ſaid Office to an Jufant of the age of eleven peerg, 
Exercendum per ſe vel Deputatum ſuum in Reverſion, after the 
death of a Tenant fo? life of the (ame Office, be good, 02 not: Se, 
condly, CUhether an Office fo2 like, ulually granted in poſſeſſion oz 
Revetſion, being granted by the Biſhop in Reverſion, 8 confirmed 
by the Dean and Chapter, be good to bind his Succeſſozs 2 And 
as to the firſt,all the Juſtices held, That this grant of the Office in 
Reverſion, after the death of the Tenant fo2 lite, to an Jafant of 
the age of eleven yeers,Exercendum per ſe ve] Deputatum ſufficien- 
tem (ag the uſuall Gzants are) is good, notwithſtanding the Jn. 
fancy ; And notwithſtanding the opinion cited in Coks Littleton 
fol. 3. and there ſaid to be reſolved 40 & 41 Eliz. betwirt Scambler 
and Walter, that the Gꝛant of the Office of an Underſtewardſhip in 
poſſeſſion 02 Reverſion to anInkant, is void, becauſe he is incapable 
thereof not having knowledge to execute it pro commodo Regis & 
Populi. But this caſe was denied, unleſſe it be with this diffe. 
rence, where it is granted without ſuch a clauſe to exerciſe it, per 
ſe vel Deputatum. And where he is of ſuch a tender age, that he 
cannot by intendment execute it by himſelf, as being an Infant of 
thꝛee o2 four yeers of age, who hath not diſcretion to erccute it: 
But when there is a clauſe to execute it per ſe vel Deputatum ſuunt- 
ſufficientem, it is good enough; fo he may appoint a ſufficient De. 
puty: And if he doth not elec ſuch, it is a fozfeiture of his Office, 
and a Deputy is allowed, eſpecially in miniſteriall Offices, aud to 
be appꝛoved by the Judges of that Court. And as an Inkant may 
pꝛeſent to a Church, becauſe the Ozdinary gives the allowance, 
whether the Clerk be lufficient; So the Lo2d of the Yano? oz the 
Judge of the Court is to give appꝛobation of the Oeputies ſuffict- 
ency: and if the Deputy miſdemean himſelf in his Office oꝛ be un. 
Skilifull, it ig a fozfeiture and at the Inkants perill: And as an 
Inkant may have an Office by dilcent as to be Sheriff, 02 TAar- 
den of the Fleet and the like, which are Offices of charge and of 
truſt; So he may have an Office by Gzant. Noz was the Plain⸗ 
tiff here meer ly uncapable of this Office, eſpecially it being granted 
in Reverſion,after the death of the Tenant foz lile, which fell not 
unto him untill he had attained his full age, and was ſufticient!ly 
able to execute it. Alſo if it had faln unto him at the time of the 
Gant, he was then of ſuch age as by intendment he might have 
wzitten the As and ©O2ders, &c. 02 made elccaion of a ſufficient 
Deputy. Therefoze they all concluded, That the Gzant was good 


notwithſtanding this exception, Vid. the caſcs 5 Ed. 4. 3 & 48, 
v. 150. 
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Dy. 150. 39 H. 6. 32. 11 Ed. 4. 1. 1 Hen. 7. 28. 9 Ed. 4. 5. & 26. 
I here an Office may be entailed and granted in Fee, 21 Ed. 4. 13. 
An Inkant map be a ajoꝛ; and the Aces by the Ma jo and Com. 
monalty ſhal not be avoided by theNonage of the Majoꝛ, Cok. Lit. 
107. 18 Ed. 3. 3. Cok lib. 128. 27. H. 6. Grants 12. Infant preſents, 
Cok. Lit. 234. concerning Offices, 10 H. 6. 14 Contracts bind an 
Infant. The lecond point was, TUhether the G2ant of an Office 
fo2 life in reverſion, being uſually ſo granted by the Biſhop, with 
confirmation of the Dean and Chapter, be good againſt the Duc: 
ceſſo2, 02 void by the Statute of primo Elizabethz 2 Fo; Ward 
objected, That it was void, Becauſe it is not necefſary, when there 
is an Officer in poſſeſſion, to make another Officer: And when it 
ig not neceſſary to be granted, it ts void againſt the Succeſſoz by 
the ſaid Statute, as it is held in the Caſe of the Biſhop of Sarum, 
Coke lib. 10.fol. 60.61. But the Juſtices reſolved to the contrary t 
Foz being found to be an Office uſually granted in poſſeſſion koz 
life, 02 in Reverſion fo? life, Then every Biſhop, to2 his time, may 
grant the Office, becaule it is a neceſlary Office, and ought al⸗ 
wayes to be f.ill;lo as when one dies there may be another Dfficer 
immediatlp to execute the (aid Office, fo2 the benefit of the Rings 
Subjeas: And when it hath been uſually granted fo? life in re. 
verſion, as here it is found it hath, there is nat any pꝛe judice to the 
Ducceſſos, ko he takes not any matter of p2ofit from him, and he 
hath an Officer who is neceſſary ; And the Caſe cited of the Bt- 
ſhop of Sarum well warrants it: And in the Cale ſecundo Caroli, 
in the Common Bench, betwirt the Biſhop of Chicheſter and 
Freedland, it was held that the H2zant of an ancient Office by the 
Bishop, without increaſing of anew Fee (it being confirmed by 
the Dean and Chapter) was good againſt the Succeſſoz, But 
the doubt there was, TUhether the addition of a new Fee made 
all the ©2ant, oz only the additioned Fee, to be void? There: 
fo2* they all reſolved in this Caſe, That this G2ant in Reverſion, 
as it is confirmed is good; and adjudged it fo2 the Plaintiff. 
Vid Cok. lib. 9. fol. 97. Sir George Reynolds Caſe, Cok. lib. 5. 
fol. 2. & 3. 


Secles and others, Priſoners, 


Bon an Rabeas Corpora directed to the Keepers of the Poz⸗ 

ters Lodgebeing the Pulon fo2 the Councel ofthe Barches 

of Wales) it was returned, That they were committed unto him by 
virtue of a Decree of the aid Councell, upon Inkozmation again 
them, That the one of them inveagled the ſonne and heir of J. 8. 
being of the age of ſcventcen years, in the night and when be was 
dzunken,to marry the ſiſter of another of the Ockendants:WUbhere- 
upon they were every of them w verally fined to the Ring, ſome of 
them to an hundzed Yarks, ſome to fourty pounds, and an hun⸗ 
Aaaa 3 dꝛed 
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dꝛed Marks damages to the father who was the pꝛolecutoz, and 
committed to pziſon f̃oꝛ a year, and untill the laid fines paid, and 
the ſaid hundzed Parks damages ſatisfied to the ſaid J. 8. 
and untill they entred a Recogniſance fo2 their Good-behaviour, 
and untill the ſaid Court took further oꝛder : And it was returney 
alſo, That they were committed by vertue of an O2der from the 
Loꝛds of the Councell. And this return was held utterly inſuffi⸗ 
cient fo2 the laſt part, Becaule it was not mentioned what wag 
the oꝛder of the Councell. Jt was alſo moved by Grimſton, That 
the return was ill, to award to Pziſon, to remain there untill 
further ozder taken, which is utterly incertain. Jt was likewiſe 
doubted, whether the Court of Marches might meddle with a 
clandeſtine Marriage to puniſh it, being a meer ſpirituall ac; gs 
alſo about the Sentence fo2 damages to the party, although it be | 
within the expzeſſe wozds of the Jnſtrugions, &c. TUhereupon | 
day was given untill octabis Michaelis, and in the interim the 
parties were bapled. 
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Facy verſus Lange, Trin, 7 Car. rot. 1549. 


Ttachment upon a Prohibition, The Plaintiff declares, 

That the Ocfendant lued him in Court Chziſtian, after a 

Prohibition delivered, fo2 tythes which were diſcharged 
per modum Decimandi, The firſt iſſue was, That he did not ſte 
after the P2ohibition delivered. The ſecond upon preſcription, 
and both found fo2 the Plaintiff, and damages x coſts given by the 
Jury. And now Maynard moved, That neither damages no? coſts 
ought to be afſeſſed.but the-party is only finable to the King fo2 the 
contempt of pzoſecuting his Suit, &c. But upon a Judgement 
in the Common Bench upon adviſement and ſearch of ancient 
pꝛeſidents ; where the Suit being continued in the ſpiritual Court 
after a ÞNohibition delivered, an Attachment iſſued upon the Pꝛo⸗ 
hibition ; and becauſe thereby the party was damnified,and put to 
his Suit of Attachment, which was found to be ſued, the party 
there recovered damages and coſts, So the Court here unanimouſly 
agreed,That the party ſhall have his damages and coſts found by 
the Jury, and Rule was given fo2 Judgement to be entrey 
accoꝛd in gly, unlels cauſe, &c. 


Barfoot verſns Norton. Trin. 15 Car. rot. 1227. 


Rohibition fo2 ſuing fo2 divers kinds of tythes, & inter alia fo2 

{oney, (urmifing it was not papable, quia volatilia ; and it was 
thereupon demurred: And now moved by Grimſton, That by Law 
tythes are to be paid fozHoney;as appears in Fitzh. Nat. Brev. 5 l. g. 
and Linwood fol. And of that opinion was all the Court; and 
conſultation was awarded, unleſs caule, & c. 


North verſas Wingate. Trin. 15 Car, rot. 973. 


Rror of a Judgement in the Common Bench in Debt upon the 
Statute of 1 & 2 Phil. & Mar. foꝛ taking ten pence fo2 a di- 
ſtreſs;where by theStature,he ought to take but four pence,unleſs 
in places where it is otherwiſe accuſtomed ſub pœna forisfacturæ 
51i. The Ocfendaut pleaded Non debet and the Jury found, 
Quod debet the (atd 5 l. and aſſeded damages two pence, and coſts 
$3 L. 
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538. 4 d. And the Court increaſed the coſts to 7 l. and Judgement 
given, that he ſhould have TUrit koz the (aid 51, and the laid dama⸗ 
ges and coſts; and that the Dekendant be in miſericordia: And of 
this Judgement Erro2 was bꝛought and aſſigned by Grimſton, firſt, 
That no damages oꝛ coſts ought to be given, becaule it is a pena1] 
Statute, and a penalty being given by the Statute, he ought not 
to have any coſts and damages but the penalty only $ And fo? 
P20of thereof he cited Pilfords Caſe, Cok. lib, 10. fol. 115. That 
where a Statute gives ſingle, 02 double, oz treble damages, and 
doth not mention any coſts, there the laintiff ſhall not recover any 
coſts. The ſecond Erroꝛ aſſigned,Becauſe the Judgement is Ideo 
in miſericordia,where it ought to have been Ideo capiatur. But all 
the Court reſolved, That the Judgement was good, & ought to be 
affirmed: Fo2 to the firſt,CAhen a Statute gives a penaltie certain, 
and gives an Action of Debt, There, if the Defendant doth not pay 
it upon demand, but info2ceth the party unto a Suit, and he tecg- 
vers by Action of Debt, ex conſequenti he ſhall recover his dama- 
ges, becauſe he did not pay the duty due by the Statute upon de⸗ 
mand; q he ſhall alſo recover coſts, Fo2 otherwiſe he ſhould be at a 
loſſe to expend moze than he recovers, which the Statute never in: 
tended, But where the duty is incertain as to recover treble dama- 
ges, as upon the Statute of Taſte, 02 upon the Statute of 2 Ed,s, 
fo2 not ſetting fo2th of Tythes, there the duty being incertain, the 
Statute intends to give the treble value only, and not any coſts: 
And ſo are the pꝛeſidents in Cokes book of Entries 163. & 164. And 
as to the ſecond Erro, The Judgement being in Debt fox not pay- 
ment, and not upon the Statute, the Judgement ought-to be in 


miſericordia. 
Lee verſus Ruſſell. Trin. 15 Car. rot. 691. 


Rror of a Judgement in the Common Bench in Debt, upon an 

Oblation, conditioned, That ik the Obligoz accepted a Leaſe 
by Indenture of ſuch Lands upon the Plaintiffs requeſt, and scaled 
a Counterpart thereof that then the Obligation ſhould be vold. 
The Dekendant pleads, That the Plaintiff did not requeſt him ta 
accept a Leaſe. The PPlaintiff replies, That he cauſed an Inden⸗ 
ture to be dꝛawn of a Leaſe, accoꝛding to the ſaid condition, and to 
be ingroſſed, and a label to be affired thereto, cum ſera appenſa, and 
required æ offered to deliver it to the Dekendant to accept thereof, 
and he rekuſed. And the Iſſu e was upon the requeſt and found fo2 
the Plaintiff, and Judgement given. And now crro2 bzought and 
aſſigned by Rolls, and by Godbolt Ser jeant, ore tenus, firſt, That 
it was cum ſera labello annexa; And ſera is no Latine woꝛd fo? 
war, but ſignifies a lock, Sed non allocatur; Fo2 it may be wen 
intended fo2 war ſecundùm ſubjectam materiam. Secondly , Be- 
cauſe he doth not averr, That the Lands mentioned in the Inden⸗ 
ture are the (ame Lands in the condition. But becatle be Had 


pleadedQuod non requiſivit: And he replped, That it was lecun- 
dum 


ee 
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| dum formam conditionis, therefoze if they were other Lands, it 
* ought to have been ſhewn on the part of the Defendant; other- 
ile they ſhall be intended to be the lame Lands. The Judgement 
was affirmev, 


* 3 


Anonymus. 


A Writ of Error was bzought by the Baple of a Judgement 5. 
given againſt the Pꝛincipall in the Court of the City of 
Weſtminſter. The zit was, Quòd tam in redditione Judicii, 
am in redditione Executionis, erratum fuit, And the Erro2 
igned was, Becaule a Capias was awarded againſt the Baple, 
and he taken in Execution without any Scire facias ſued againſt 
m, which was a manifeſt Erroz, But an Exception was ta the 
Wait of Erro2,Becaule the Bayle cannot have a UUzit of Erroz 
the pꝛincipail Judgement: UUhich was agreed by the Court. 
But then the Queſtion was, the Recozd being removed, (Ihe: 
he may have a A dit of Erroz, Quòd coram vobis reſidet: 
Wd thereof the Court doubted, and would adviſe, 


Launder verſus Brooks and others. 


Jectione firmæ of Lands in Kent, whereof Will. Brooks, being 6. 

- (eized in Fee, holden in Socage, (and of other Lands holden in 

apite) by his UUill in waiting, diviſed the ſaid ſocage Lands ta 

ooks his bale ſon, æ the heirs of his body. The Defendant p2eten- 

there is a cuſtom in Kent to deviſe Lands tinHavelkinde Holden 

Socage. And whether there were ſuch a cuſtome oz no, was the 

Ne Queſtion: oz if not, the Platntifhath good Title: And if ſuch 

andgs were deviſable by Cuſtome befoze the Statute of 32Hen.8, 

n the Defendant hath good title. And the Dekendant, to pzove 

be Cuſtome, ſhewed Fitz. N,B.fol. 198, that Lands in Gavelkinde 

fe deviſable by Cuſtome 3 and Pz. Lambert fol. that Lands in 

avelkinde may be given oz ſold without the Loꝛds licence: And 

ſhitfeild Ser je ant ſaid, He interpꝛeted the woꝛd given to be by 

Dill,and the wo2d ſold to be by Deed, and pꝛoduced, fo; Evidence, 

wers CUlills out of the Regiſters Offices in Canterbury and Ro- 

teſter, of Deviſes of Lands by Teſtament, in the times of the 

lings, H. 6. Ed.4 & H. y. of ſeberall Lands in ſeverall Uillages 

Kent; And ſhews two Cerdics : The one in 9 Jac. where, in a 

ryall at this Barre, the title was found foz the Dekendant, Chat | | 
was a good Cuſtome there; and the other Uerdic 13 Car.at the | 
ommon Bench Barre,where Title was found fo2 the now De- | 


udant, That the Lands were deviſable by Cuſtome ; And there 
B b b b was 
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Was a Bock of Repoꝛts ſhewn, where in Mich 41& 42Eliz. ail the 
Court of the Common Bench agreed, Th.it ſuch a Cuſtome was 
there, But they ſaid, This cuſtome ought to be pleaded, that the 
Land ſo deviſed was holden in Socage; Fo2 although rhe Court 
ſhall take Cognuſance of the cuſtome of Gavelktnde in Kent, with. 
out pleading, yet of this ſpectall Cuſtome, to devile, &c. O2,That 
the Lands are holden in Socage, Oꝛ, That the Fee ſhall have the 
moity fo2 her Dower, they ought not to take Cognuſance without 
ſpeciall pleading,they being particular cuſtomes: But fo? the cy: 

me of Havelkinve it ſufficeth to ſht w, that it is in Kent, and of 
the nature of Gavelkinde, without pleading the Cuſtome; Foz the 

ourt takes knowledge what the Cuſtome of Savelkinde 18. ut 
Heath the ng) Porter T wiſden and Denn did much en 
denvoyr to diſpꝛove the ſaid Evidence, and to ſhew, There was no 
ſich cuſtome to deviſe Gavelkinde Lands holden in Socage ; and 
fo) pꝛoot᷑ thereof relyed upon the book of 4Ed.2.Mortdaunceſtorzg, 
That an Aſſiſe of Moztdaunceſtoz lies not of Lands deviſable, 
ut all the Court reſolved to the contrary, That an Affiſe of 
VYotdaunceſto? lies of Lands deviſable, if it be ttue that his An- 
ceſtoꝛ died ſeized, unleſſe it appears, that the Defendant claims by 
ſome other Title: But if the Oefendant plead, That the Land ig 
by cuſtome deviſable;and was deviſed unto him, Jt is a good barre 
ok the Action, Secondly, It was objected, That many TUills were 
made of Havelkinde Lands, where generally the Lands were in 
ule, and in the hands of Feoffes ; and many pꝛeſidents were of 
that kinde. But the Court anſwered thereto, That the pꝛeſidents 
ſh:wn were O:viles of Lands, without mentioning them to be in 
the hands of Feoffees ; And they conceived they might deviſe by 
the cuſtome: And a p2efident was pꝛoduced out of My, Lambert, 
of a Teſtament of Lands in Gavelkinde bekoze the Conqucſt, &c. 
Blit Heath anſwered, Jt was an ill pꝛeſident, Becauſe the Baron g 
Feme Deviſed ; And it cannot ſtand with Law, That the Leue ſhauld 


joyn with the Baron. And Jones Juſtice ſat, That in North. Wales 


there is much Land, ok this nature, by cuſtome devilable by wittig, 
02 without wꝛiting. And they fo? the PD laintiff ſhewed, That in the 
Common Bench, atter the triall was had in this Court, there was 
another Trpall in the Common Bench, 11 Car. by Knights, 
Elquires and Gentlemen, who found fo2 the now Plaintiff, That 
there was not any ſuch cuſtome. But it was thereto anſwered in 
behalf of the Defendant, That the Lo2d Finch ſhewed his diflike 
of that Uerdicn, And afterward, 13 Car, upon full evidence, a 
Cerdic was given fo2 the Ocfendants Title, That there was ſuch 
a Cuſtome, and that Land was deviſable by Cuſtome there. And 
afterward, the Jury here going from the Barre to conſider of this 
matter, ſedente Curia, the JIlatntiff was nonſuited. 
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Roe and Bond verſus Devys, Trin. 15 Car. rot. 


Reſpaſſe, The parties being at Jſſue upon the Venire fa- . 


cias, one Samuel] Sutton was returned, and in the Diſtringas 
he was iikewiſe named Samuel! Sutton. But upon the Panell 
anne xed by the Sheriff,he was named Daniell Sutton of the ſame 
place, and teturned and Swozn. This was aſſigned to ffay 
Judgement, but the Sheriff being examined ſaid, it was a Pil⸗ 
piſion in his Clerk, who wzit Daniell foz Samuell : and the Clerk 
being examined, affirmed as much, and that Samuell Sutton was 
ſwozn and gave the Aerdig: and the Juroz Samuell being era- 
mined, affirmed he was the ſame perſon who was ſwoꝛn, aud 
that his name was Samuell, and was of the ſame Uill, and that 
there was not any known by the name of Daniell Sutton within 
the ſaid Uill ; wherefoze by oꝛdet of Court it was appointed to be 
amended, and made Samuel] in the Panell; Foz they held, That it 
was amendable as well by the Statute of 8 H. 6. as by the Com- 
mon Law, it being an apparent miſp2iſion of the Clerk. But the 
Statute of 21 Jac. doth not extend thercto, but only to ſirnames 
miſtaken, &c. which are to be amended, if by examination it may 
appear they be the ſame perſons who were returned. And the 
Judgement was affirmed, 


Reignalds Caſe. 


Ction of words. TUhereas he was Deputy-Clerk to one 8. 


barker ko; Divers peers, who was Regifter under ſuch an 
Arch Deacon, and received divers Fees and Pꝛolits of that Office 
to render accompt. That the Dekendant having communication 
of him and ok his Dffice, and intending to depzive him of all his 
bencfit thereof, æ to cauſe him to incur the diſpleaſure of his Maſter 
(the ſaid Parker) and of the ſaid Arch-Deacon, who repoſed much 
truſt in him, ſaid of the Plaintiff, He is a baſe cozening Knave, he 
is a cheater and hath cozened his Maſter(the ſaid Parker innuendo.) 
The Defendant pleaded Not guilty, and found againſt him, and 
damages 30 l. And now Charles Jones moved in arreſt of Judge⸗ 
ment, That theſe woꝛds be not actionable; fo2 he doth not ſap, that 
he cozened him concerning his Office, and it may be intended, he 
cozened him in ſome other matter beſides his Office, and then the 
Action lies not. But all the Court (abſente Brampſton) held, 
That the Action well lay; fo2 it ſhall not be intended but that the 
wo2ds were ſpoken, concerning the execution of the Office, where 
the communication was concerning the Office; TUherefoze it was 
adjudged foz the JIlaintiff. 


Bbbb 2 Proctor 
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Proctor verſus Chamberlaine and two others, 


"Rror bꝛought of a Judgement in the Common Bench in Debt, 
againſt them as Erecuto2s of one Chamberlaine. The one of 
the thꝛee Executoꝛs appeared upon the ſummons,and conkeſſed the 
Action, and Judgement given, Quod recuperaret debitum again 
the thꝛee Erecutoꝛs. And that he ſhall have Execution agatuſt the 
thꝛee Executoꝛs de bonis Teſtatoris in their hands, fi tant um, &c, 
and the damages de bonis propriis of him who appeared, and miſc- 
recordia againſt all. And hereupon Scire facias iſſued into Lon- 
don, where the Action was laid, Et fi conſtare poterit per Inquilitio- 
nem, that they have waſted the goods, qudd tunc Scire faciat ta them 
to anſwer the Debt. And upon a Devaſtavit found by the Inqui⸗ 
ſition and returned, a Scire facias taken fo2th, and two niluls re- 
turned, Judgement and Exccution iſſued againſt them, 4 Proctor 
was taken in Execution. And upon this Judgement, Tit of 
Etro2 bꝛought, and the Erroz alligned, Becauſe the appearance 
was upon the ſummons and not upon the grand diſtreſs, and there: 
foze out of the Statute of 9 Ed. 3. cap, 3. Secondly, Becaule it 
is miſerecordia againſt the thꝛee, where two of them never appear- 
ed, and againſt him who appeared no miſerecordia ought to be, 
becauſe he came in upon the day of ſummons : And fo2 thele and 
other reaſons it was reſolved, That the party taken in Execution 
ſhould be diſcharged. 


Terreys Caſe. 


Errey, a Merchant, was endicted upon the Statute of 3311.8. 

of falſe Tokens, becaule that he by a falſe note iu the name 
of John Du-boys obteined into his hands a TUedge of Silver of 
the value of 200 l. The Dekendant being found guilty, excep⸗ 
tion was taken by Charles Jones and Holbourn, againſt the 
laid Endictment fo2 variance therein, in ſeverall wozds, from the 
Statute. But becauſe there was not any recitall, no2 miſ-reci- 
tall of the Statute, but it was only an inducement to the letting 
Down thereof, and not in any point materiall. The Court 
reſolved it to be good enough: And thereupon it was adjudged, 
That he ſhould ſtaud upon the Pilloꝛy in Cheapſide, and upon the 
Ptllozy in Cornhill neer to the Exchange, upon the Saturday 
following, and ſhould pay fine to the King of 500 l. and be im⸗ 
ploned during the Kings plealure, and be bound with geod 


Sureties fo2 his good behaviour, 


Termino 
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Termino Hillarit, anno decimo quinto Caroli Regis, 
in Banco Regis, 


N this Vacation Sir George Vernon Knight, of the County of 
] Cheſter, firſt made Baron of the Exchequer, and afterwards one 

of the Juſtices of the Common Bench, A man of great reading 
in the Statutes and Common Law, and of extraordinary memory, 
died at Serjeants-Inn in Chancery-Lane 16, December 1639. And 
upon the 18. of December following was buried in the Temple- 
Church London. And Robert Foſter Serjeant, being of the Inner- 
Temple, was (worn Juſtice in his place 3. January 1639. 

Upon the 14. of January 1639, Thomas Lord Coventry, Lord 
Keeper of the Great Seal, died about four of the clock in the morn- 
ing. He was a pious, prudent, and learned man, and ſtrict in his 
practice, being Lord Keeper for fourteen years and upward : He 
died in great honor and much lamented by all people. And after- 
wards upon 18. Jan. 1639. Sir John Finch chief Juſtice of the Com- 
mon Bench, and Chancellor to the Queen, was made Lord Keeper 
of the Great Seal, and ſworn the ſame day at #hite- Hall, into the 
Office of Lord Keeper, and one of the Privy Councell : And the 
next day being Saturday ſealed divers Writs at the houſe of Ser- 
jeant Finch in Chancery-Lane; And upon the Tueſday following 
ſcaled again; And upon Thurſday the 23. of January he rode in 
great ſtate to Weſtminſter, the Lord Treaſurer and the Earl of 
Mancheſter riding on each fide of him, and accompanied by the 
Earl Marſhall, the Admirall, the Earl of Strafford Lieutenant of 
Ireland, and by divers other Earls, Vicounts and Barons, and all the 
Juſtices of both Benches, and Barons of the Exchequer, and the 
Gentlemen of the four Ians of Court, and divers others attending 
upon him. 

Upon the ſame day bcing the firſt day of the Term, Sir Edward 
Littleton Solicitor (who had his Writ to be Serjeant the ſame day, 
to the intent he ſhould he made chief Juſtice of the Common Bench) 
appeared in Chancery and was {worn Serjeant; and upon the Satur- 
day following performed all the Ceremonies of a Serjeant, as well 
in his apparell as otherwiſe, and gave Rings, quorum Inſcriptio fit 

And Brampſton chief Juſtice made a ſhort ſpeech, 
declaring to him the duty of a Serjeant, but did not much inſiſt 
thereon, becauſc he was to be chief Juſtice of the Common 
Bench, 


B bbb Dawſon 
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Dawſon verſus Lee, Mich. 15 Car. rot. 585. 


Ebt ſar Contract. The defendant after Jmparlance 

pleaded Dutlawzy in Barr. The Plaintiff faith Null tie! 
Record. And the Defendant had a day to bztng in the Reco2d and 
failed therein. The queſtion was, That Judgement ſhould be gi⸗ 
ven? Fo2 Hoddeſdon ſaid, That in the time, when Tanfeild wag 
their Judge, they held, That if the Defendant after Jmparlance 
bad pleaded Outlawzy, and upon N tie! Record pleaded, had 
failed of the Recozd, Judgement ſhould be abſolutely given, and 
not 2 Reſpondes ouſter. And Berkeley and my ſelf conceived it ſhould 
be an abſolute Judgement, koꝛ as much as he had pleaded in Barr 
and did not anſwer over. But Berkeley ſaid, If the Plaintiff 
would pꝛay only, that he ſhould be awarded to anſwer over, he 
might ſo pꝛay; fo2 it is his delay only and no Erroz, But the 
Plaintiff, by his Atturny pꝛaped jo have it abſolutely, and ſo it 
was awarded, unleſſe other cauſe ſhould be ſhewn the TUedneſday 
following : And after Dinner in Serjeants Inn, Brampſton chief 
Juftice and Jones (who were that day in the Starchamber) being 
info2zmed of this caſe, were of the ſame opinion: and fo were 
Damport chief Baron, and all the other Juſtices and Barons, 
to whom it was pꝛopounded. 


Stevens Caſe. 


Ne Stevens and Alice his daughter were endicked at the 
_YSeffions of the Peace in the County of Cambridge, betoze 
the Juſtices of Peace there; becauſe the ſaid Alice felonioufly ſtole 
a Rake and Fozk of the value of 3 8. and a Rope of the va: 
lue of 18 d. and that Stevens the father knowing thereof, received 
and comfozted the ſaid Alice, aud ſo was acceſſary, And hereupon 
they were arraigned,and pleaded Not guilty : and by means of one 
Spicer the under Sheriff, who returned two of his Scrvants to 
be of the Jury (as appeared by Affidavit of ſame of the Juro2s) 
They were found guilty,and Alice the pzincipall,becaule the goods 
were under value, and, accozding to the Statute, was a⸗ 
warded to be burned in the hand, and that ſhe ſhould koꝛkeit all her 
Lands and Tenements, Goods and Chattells: And againſt the 
ſaid Stevens Judgement was given, (becauſe he had p2ayed his 
book and was returned Legit ut Clericus)That he ſhould be burned 
in the hand, and fo it was done innnediatly to them both; and that 
he ſhould fozfeit all his Lands and Goods, and pꝛeſently the under 
Sheriffſeized the Lands, and alſo the Hoods and Chattells of the 
ſaid Stevens, being of the value of 500 l. and returned into the 
Exchequer, that he ſeized his Goods only, to the value of 3 8. (as 
it was info2med at the Barr.) And upon this Judgement Ste- 


vens bzought a TU2it of Erro2 3 And Grimſton being of ay 
ith 
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with the Plaintiſt aſſigned Erroz in the Judgement. And Berke- 
ley and my ſelf being only in Court, upon reading of the Recozp 
held it to be manifeſt Erro? ; fo2 the pꝛincipall not being attainted 
but diſcharged by burning in the hand only acco2ding to the Sta. 
tute, the acceſſar y ought to have been diſcharged without any burn⸗ 
ing in the hand, and without being put to his Book; fo2 where a 
man is pꝛincipall, æ another is acceſſary unto him after the fac, 
and both of them be convicted, if the pzincipall pzays his Clergy 

and hath it allowed, + be burnt in the hand, becaule he is returned 
Legit &c, the Acceſſary is to be diſcharged, without being put to 
his Book: foꝛ he ought not to be condemned, but where the pꝛin⸗ 
cipall is attainted, and not where he is convicted only, and had his 

Clergie, And ſo is the common experience and pzactice. Alſo the 

Judgement is erroniouſly given, Becaule it is that he ſhall fozfeit 

his Lands and Tenements, after ſuch conviction and Clergie 

3 allowed,Thcrefo2e the Judgement was reverled : and the Clerk 

of the Crown was appointed to d2zaw an Inkozmation upon this 

mildemeanoꝛ, foꝛ the pꝛocuring of the (aid Stevens in ſuch an undue 
manner to be convicted, | 


Crawleys Caſe, 


Rawley being bꝛought to the Barr upon an Habeas Corpus, 

directed to the Majoꝛ of St. Albans, being in Gaole there, Jt 
uus returned upon the Mut, That he was committed tothe Haole 
by the Juſtices of the Peace of the laid Liberty, at the Seſſions of 
the Peace holden 11. Julii 1639. till he ſhould obey an Ozder 
of taking the Office of Conſtable upon him; koꝛ that he being an 
Inhabitant within the hundzed of Caſho, within the Liberty of 
St. Albans, had refuſed to execute the ſaid place: And becauſe it was 
inkoꝛmed on the part of the ſaid Crawley,that he denied to be with: 
in the Liberty of St. Albans, but affirmed that he was within the 
County of Hertford, out of the ſaid Liberty, All the Court held, 
That he was unjuſtly committed, becaule they ought not to have 
committed him, when he denied to be Conſtable, eſpecially pzetenv- 
ing that he was not within the Liberty: But ſhould have cauſed 
him to be endicted upon this refulall, and ik he were kound to be 
within the Liberty, chould have afſeſſed a good fine, and then have 
committed him fo that cauſe, Vide Cok. lib. 8, fol. 38. Greifleys 
Caſe. But as it is now returned, the impꝛiſonment was not law⸗ 
kull; Uhert koze the ſary Crawley, by the opinion of the whole 
Court, was abſolutely diſcharged without any Baple. 


rr 


BE en Coen 


- 
r 


; Pon Monday 27. January 1639. Sir Edward Littleton and Fo- 
| bert Foſter appeared at the Common Bench Barr, and were 
| placed in the midſt of the Barr; And Sir John Finch Lord Keeper of 
| the Great Seal, came into the Common Bench, and made along and 


| eloquent Speech to them both, ſignifying the Kings pleaſure, to _ 
| ir 
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Termino Hillarii, anno decimo quinto 


Sir Edward Littleton chief Juſtice of the Common Bench, for his 
ood and long ſervice, and his certain knowledge of his abilities to 
re him: And the ſaid Robert Foſter to be puiſuy Judge there, ſor 
his good opinion which he conceived, and the good report he had 
heard of him: And afterwards both of them made ſeverall ſj peeches, 
giving thanks to the King, and ſignifyng their willingneſſe of endea- 
vouring to perform their ſervice to the King and his People, accor- 
ding to the utmoſt of their skill and abilities in their ſeverall places. 


Parker verſus Edith Bleeke. Hill. 13 Car. rot, 1002. 


Reſpaſſe. Upon Not guilty pleaded, a ſpeciall Aerdia wag 

found, That the Land was Copyhold Land ot Inheritance 
of the Mano? of Cheltenham in Glouceſterſhire,whereof one Arthur 
Bleeke,late hugband of the Defendant, was ſeized in Fee, within 
which Manoz is this cuſtome (amongſt others,) That if a Copy. 
holder ſeized in Fee of a Copyhold-Tenement dpeth, having a wike 
at the time of his death ſurviving him, that ſhe ſhall have and hold 
the ſaid Copphold Land during her life, and fo2 12. yeers after, 
and found the Statute of 13 Eliz. of Bankrupt, and the Statute 
x Jac, And that, upon complaint of the Creditozs, a Commiſſion 
iſued upon thoſe Statutes directed to Warren and ſir other Com. 
miſſioners, to inquire whether he were a Bankrupt ; And if they 
found him to be a Bankrupt, That they, oꝛ thꝛee of them (whereof 
the ſald Warren ſhould be one) ſhould execute the Commiſſion ac- 
coꝛding to the Statutes. That hereupon the (aid Warren and 
thee others, upon complaint of the credito2s,examtned the matters 
and adjudged him to be a Bankrupt; and found that he was ſeized 
in Fee of the ſaid Copyhold, which was appailed to be ſold tothe 
value of 6co1l, That they by Jndenture 5 Apzill, 10 Caroli, in- 
rolled within the ſix moneths, reciting the cauſes wherekoze they 
adjudged him to be a Bankrupt, bargained & ſold the ſaid Copy: 
hold Land to ArthurParker and William Sothern, and their Heirs, 
koꝛ 600 l. payed and ſecured to be paid, toꝛ the uſe of the Creditoꝛs 
of the ſald Bankrupt. And they finde a pꝛivate Act of Parliament, 
made 1Caroli,whereby the Cuſtomes of the ſaid Yano? are recited 
and eſtabliſhed ; And amongſt others this Cuſtome is mentioned 
and confirmed, That the wife of the Copyholder ſhall haveDower, 
and may have a Joynture aſſigned for her life: And that aCopyholder 
of Inheritance may make a Szant fo2 his life and twelve ycers 
after ; And it is therein pꝛovided, That all women now living, and 
late the wives of any the Copyholders of the ſaid Manor, dy ing Te- 
nants, and all the now wives of any the Copyholders of the ſaid 
Manor, ſhall and may enjoy the Cuſtomary Lands of their now or 
late husbands, and be Tenants for their lives and twelve years after, 
as if this Act had never been made. And in the end of the (aid Ac is 
a generall Clauſe : Be it enacted, That all Cuſtomes and Ulapes 


heretofore uſed and allowed within the ſaid Manor, concerning the 
having 


—— 
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having or enjoying of any the ſaid cuſtomary Lands or Tenements, 
by any widow of any cuſtomary Tenant of the ſame Manor, or by 
any after taken husband of ſuch widows,or the Heir or Heirs of ſuch 
wite hercafter taking husband,or concerning the deſcending of any 
ſuch Lands to any other perſon, or in any other manner or form than 
is before expreſſed, ſhall be utterly void and of none effect: And that 
all other lawfull Ufages and Cuſtomes heretofore uſed within the 
ſaid Manor, which are not repugnant and contrary to the true mean- 
ing of this Act, ſhall be and remaia good and effeCtuall,and are and 
ſhall be ratified by this Act : They further finde, That at a Court 
Baron of the Yano, 1. Ap2ill, 12 Car. it was found by the Ho. 
mage, That the ſaid Edith ſutbived her ſaid husband, and ought 
to injoy the caid Tenemenrs, in which, &c. fo2 term of life of the 
ſaid Edith, and fo2 12. yeers after 2: And that upon a preſentment 
afterwards, viz. the akozeſaid 1. Ap2ill, 12 Car, and befoze the ad- 
miſſion of the ſald Alexander Parker and Will, Sothern fnto the 
Lands, in forma prædicta facta, Che fozeſatd Edith was admitted 
Tenant of the Tenements afozeſatid,in quibus, &c. ſecundùm con- 
ſuetudinem Manerii prædicti quodque virtute admiſſionis prædictæ 
prædicta Editha &c, tempore quo, entred, &c. And this was very 
well argued at the Barr by Glyn fo? the Plaintiff, and by Moreton 
fo2 the Defendant, where two points were inſiſted upon: Firſt, 
(Uhether by the bargain and ſale made by the Commiſſioners, by 
virtue ofthe Statute of Bankrupts,the Eſtate ot the Copyholder 
was veſted in the Bargainee befoze admittance, although he might 
not enter befoze admittance, koꝛ then the ſaid Arthur Bleek did not 
die Tenant, and ſo is not within the Cuſtome that his wife ſhould 
have widows Eſtate 2? Secondly, Admitting he died Tenant, and 
the widow had ſuch an Eſtate veſted in her, Wlhether the Ulendees 
(by the bargain and Cale to them befoze made) hall not afterwards 
deveſt the Eſtate of the Fee by relation, and then the Plaintiff 
hath a good Title? And Berkeley and my ſelf argued, That the 
bargain and ſale binds the Copyholder and bars his Eſtate, and 
that he is no Copyholder after the bar gain and fale enrolled $ And 
the Bargainee by the Statute is only barred to take the p2ofits, 
untill admittance which is fo2 the Loꝛds benefit in reſpec ofthe fitfe 
due to him thereupon. Sccondly, Te held, when the Bargainee 
is admitted by the Lozd, Jt ſhall veſt inthe Bargainee, and 
ſhall have relation to the bargain and ſale, and ſhall deveſt the 
Eftate which the Fee claimed by the Cuſtome, as in the caſe 
of 7 Ed. 6. Brook, title Inrollments, Where one FJoyntenant 
bargains and ſells, and bekoze the Jnrollment the other dies, 
and afterwards the Deed is inrolled within the ſir moneths: 
yet the moity only paſſed, and it is like the caſe where one bar. 
gains and ſells by Indenture and takes wife and dics, and ak. 
terward the Deed is inrolled within fir moneths, the Feme 
ſhall not have her Dawer and lo the cale 22 Eliz. where Yozt- 
gagee dies, bis Heir being in TAard to the Ring, the con- 
Cece dition 
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condition is afterward perkozmed, the Mardchip ſhall be diveſted. 
Jones and Brampſton doubted of the point, untill they ſaw that the 
Recoꝛd finds the Act to be particularly, That ſhe ought to be the 
wife of a Tenant ; And it ts not intended, That after the ſale ot the 
Copyhold, he ſhould dye Tenant ; and he did not dye Tenant, be. 
caule the bargaine and ſale took his Eſtate from him, and one 
him of the Copyhold. Therefore they agreed, Judgement ſhould 
be entred fo? the ]latntiff, 


Bathells Caſe. Hill. 9 Car, rot. 958. 


Rror of Judgement in the G2and-Seſltons, befoze the Juſti. 

ces in the County of Flint. Divers Errozs were aſſigned and 
overruled in Pichaelmas Term laſt ; And now two Errozs only 
inſifted upon. Firſt, That the Judgement was, Coram Juſticiariis 
in Comitatu Flint; and he doth not ſap Magnz Seffionis in Comita- 
tu Flint. Sed non allocatur : Fo there be many of their Reco2dg ag 
well the one way as the other, aud good both wapes. Secondly, be. 
cauſe theVenire facias was returned per Thomam Hamond Militem, 
nuper Vicecomitem of the (atd Countie: So it was not returned 
by the Sheriff, but by one who was late Sheriff; And it ap. 
pears not that he was Sheriff at the time of the Panell made; Foz 
he ought to have ſubſcribed his name, Thomas Hammond Viceco- 
mes; which Erro2 is not aided by any Statute. Sed non allocatur: 
Fo2 although the Ait be returned by J. S. the Sheriff, at the time 
of the Szand⸗Seſſions, when the ſaid Action was tryed,as a UCUit 
delivered unto him by the laid Thomas Hammond his p2edeceſlo;, 
in exitu ab Officio ſuo,with this return indoꝛſed; yet it might be ve- 
ry well intended, That the Panell was made, and annered in the 
time when he was Sheriff: and this addition, Thomas Hammond 
nuper Vicecomes, is (ufficient pꝛoot, when he is dilcharged of his 
Office: UUhereupon the Judgement was affirmed, 


Ireland verſs lockwell, Trin. 15 Car. rot. 1181. 


; Þ ror upon a Judgement in Bathe, in an Action ot the Caſe fo? 


woꝛds. UUhereas the Plaintiffwas a Tayloz,and uſed and er. 
erciſed the Trade ofa Taylo? in Bathe,and was a Freeman of the 
ſaid Town, and had divers Cuſtomers in the County of Wiles,who 
uſed to imploy him in his Trade, That the Oeferdant at Bathe. 
within the Juriſdiction of that Court, ſaid of him, That he cheated 
in his Trade, and other ſuch wozds, much flandering him in his 
Trade,by which means he loſt divers of hisCuſtomers in Bathe aud 
in the County of Wilts ; and they withdꝛew themſelves from him, 
to his damage, &c. The Oefendant pleaded Not guilty,and found 
againſt him, and damages aſleft to 100 Barks, and Judgement 
fo2 the Plaintiſfʒ and Erro2 thereof bꝛought and aſſigned, That the 


woꝛds were not actionable: But it was cleerly held, That they were 
ackionable. 
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actionable, T hen it wag moved by Grimſton, That the Jurozs in 


Bathe (being within a pꝛivate Juriſdiction) ought not to. have al- 
ſeſſed damages, koꝛ the loſſe of his Cuſtomers in the County of 
Wilts: And Berkeley much inſiſted upon it, That fo2 this cauſe the 
Judgment was errontous, as it was ceſolved in the Caſe, where 
an Aſſumpſit bzought in Windſor Court, by one within the Juriſdi-* 
tion thereof, That J. S. upon a valuable conſideration, did pzomiſe 
to bzing unto him lo many loads of Billets from Hediſſet, in the 
County of Bucks, unto Windſor. After Gerdi, upon Non aſſump- 
fit pleaded,and found and adjudged fo? theÞPlatntiff,the Judgment 
was reverled, Becauſe, it being a pꝛivate Juriſoicion, they have 
no authozity ro inquire of any matter out of the ſame, And 
Jones,Brampſton and my ſelf agreed that Caſe to be Law: But we 
held, That this is only an Allegation, in reſpea of damages, foꝛ the 
increaſe of them, which they may inquire of in any place whatſoe- 
ver t TUhercfoze the Judgement was affirmed, | 


E Rror of a Judgement in the Court ot the Marchalſey in an A- 9. 
ction upon the Caſe upon a pꝛomiſe, at the Pariſh of St. Cle- 
ments Danes, within the Jurisdiaion of that Court, in conſiderati- 
on of ſuch a ſum received, That he would pay him ſuch a ſum when 
he returned into England fromHamborough,(being a place beyond 
the Seas;)And alledges, That he. ſuch a day, went over Sea, unto 
Hamborough afozelaid ; and returned ſuch a day, to the Pariſh of 
St. Clements Danes, and that he demanded the mony, and the De- 
fendant had not paid. After Non aſſumpſit pleaded, Uerdic and 
Judgement foz theÞPiaintiff,Erro2 was bꝛought and afſigned, Firſt, 
Becauſe he doth not alledge, That he gave notice unto the 
Dekendant of his returne: Aud although it be alledged, That 
the Defendant habens notitiam inde, and upon ſuch a day reque- 
ſted, had not paid ; yet it was held cleerly, That the Declaration 
was inſufficient fo2 this cauſe ; Fo2 he ought to have alledged ex⸗ 
preſs notice, and ſhewn the day and place ofſuch notice given, 
Secondly, Becaule it is bzought of an ac to be done at Ham- 
borough, out of the Jurifaicion of the Marſhalls Court, being a 
pzivate Jurildiction; which was heid alſo to be a manifeſt Erroz : 
Foz which cauſes the Judgement was reverſed; 


Scavage verſus Hawkins. 


Rror of a Judgement in Debt, upon a Leale fo years.The Ex. 10. 
r02 aſſigned was, Becauſe the laintiſt in debt counts, That his 
Father was ſeized in tal, and made that Leaſe fo2 years,rendzing 
tent, and died ſeized of the Reverſton, which deſcended unto him, as 
Son and Heir of his body ; And doth not ſhew the beginning ofthe 
laid Eſtate; which generally ought to be ſet fozth, where he claims 
by a perticular Eſtate, (otherwiſe it is where he counts of a ſeiſin 
in Fee ;) But becauſe this was 2 a Count, and not in Barre, noz 
CE 2 in 
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in an Awowꝛp, and there were pꝛoduced pꝛeſidtuts out ofthe Com* 
mon Bench, That ſuch Counts are uſually there: It was therefoze 
held to be no Erro2; And the Judgement was affirmed, 21 H. /. 
26. 34 H. 6. 48. 2 Ed.q.11. 


Bryan verſus Wikes, 


PÞAror ofa Judgement in Leiceſter in an Action upon the Caſe 
fo2 woꝛds: The firſt Erro2 aſſigned by Babington, becaule the 
file of the Court, was, Placita coram J. S. Majore, & Joh. Chapmay 
Recordatore, & F. D. & J. N. Aldermannis Burgi prædicti ſecundùm 
conſuetadinem Burgi prædicti, & c And the plaint being entred, up. 
on ſummons, a non eſt inventus was returned at a Court holden, 
curam dicto F. S. Majore & 7. N. & 7. D. Aldermannis ſecundũum 
conſuetudinem Burgi prædicti, &c. omitting the Recoꝛder, which 
Babington alledged to be Erroz. & coram non Judice. Sed non al- 
locatur; Foz it may be that at the firſt Court holden, the Recozver 
was there, and at the ſecond Court, he was ablent,and the Court 
is well held by the Cuſtom there,befoze the Ma joꝛ and two Alder, 
men. The ſecond Erro2 aſligned was,” Becaule the Judgement 
there is in an Action fo2 woꝛds, which the Defendant ſpake of the 
Plaintiff, viz, He hath ſtolen a Tree formerly cut down, which is Fe. 
lony,and I will cauſe him to be endicted for Felony. Babington al, 
ledged, Chat the woꝛds were not actionable, becauſe he doth not 
ſew, when the Tree was cut down, Moz that there was ſome ſpace 
ol time between the cutting and taking away, fo? if it was not 
taken away inſtantly after the cutting it was not felony, Sed non 
allocatur ; Io the woꝛds are cleerly actionable. Fo? when he ſaith, 
That he ſtole a Tree, formerly cut down, it is intended to be a long 
diſtance of time, eſpecially when he adds. And that it is Felony, and l 
will endict him of Felony; fo? it ſhews, Þe conceived he had com · 
mitted felony, which was a great flander; TWherefoze the Judge- 
ment was affirmed, on 


Owen verſus Long and others. Mich. 15 Car. rot. 571. 


Reſpaſle of Aſault, Battery, and Jmpziſonment,apud Paro- 
Ts ſancti Nicholai in Baſingſtreet ko two dates, The De: 
kendant juſtiſies by reaſon of eſpeciall A of Parliament, fo2 the 
teleit ot poor Debtoys, 2 Jac. cap. 15. whereby it was enacted, Chqt 
every poor Citizen and Freeman inhabiting in London, being ſued 
koꝛ Debt under 40 s.may erhibite his ſuit in the Court of London, 
called there the Court of Requeſts in London, who ſhall nominate 
Commiſſioners to the number of 12. and that any thee of that 
Commiſſion may ſend fo2 any Creditoz, who is complained of, in 
ſuing fo2 ſuch a Debt under 40 8. and if he refuſe to come, oꝛ per- 
fozm not their Oꝛders, They may cauſe him to be arrefted by any 


 Serjeant of London, and commit him top uſon, there to remain, 


untill he perkozm the ſaid Ozder. And the Defendant ſatth, * 
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by teaſon ok the command of ſuch Commiſſioners, at ſach a Pariſh 
in Woodſtreet, becauſehe refuſed to come befoze them, he was com. 
mitted to the Counter in Woodſtreet, Et hoc paratus eſt verificare. 
Upon this. the Plaintiff demurred: And now Pheſant foz the Plain. 
tiff took divers exceptions to the Plea: Firſt, Becauſe he doth 
not ſhew, that the Debtoz,who complained was poozand a Citizen 
and Freeman inhabiting in London,otherwiſe the Ac doth not give 


them authozity to meddle. Secondly, Becauſe the Battery and 


Impaiſonment ts alledged in Parochia ſancti Nicholai,and he juſth 
lies in another Pariſh,and doth not travers the Battery and Jm- 
miſonment alledged inthe Declaration. Thirdly, The concluſion 
of the Plea is not well, Et hoc paratus eſt verifieare, where there 
be two Oefenvants, foz it ought to have been parati ſunt, &c. - - 


Martyn verſ#s Nichols, 


Rror of a Judgement in an Ejectione firmæ. The Erro? aſſi⸗ 
Egnes, Becauſe the Declaration was of a Meſſuage & 40 acres 
of Land, Meadow and Paſture thereto appertaining, and it was 
not diſtinguiſhed how much there was in Land, how much in Mea⸗ 
dow, and how much in Paſture 3 Therefoze the Judgement was 
reverſed, 


' Canwey verſis Aldwyn, Mich. 15 Car. rot, 132, 


Sumpſit. Whereas the Plaintiff at the Defendants requeſt, 
A amended ſuch a Boat, and divers other Boats ok the De⸗ 
kendants, That the Ocfendant p2omiled to ſatisfie and pay him foz 
his laboꝛ and charges about the amendment of the ſaid Boats, 
tantim quantum meruit and alledges in facto, quòd meruit 30l. and 
that he required the paymeut of the Defendant, who had not paid 
him accoꝛding to his pꝛomiſe. The Defendant pleaded Non A(- 
ſumpſit, which was found againſt him. And now moved by Grim- 
ſton in arreſt of Judgement, that the declaration was not good, 
becauſe he alledged,That he amended and repaired divers Boats 
fo2 the Dekendant, and ſhewes not what, ſo by reaſon of that incer- 
tainty, the Defendant cannot know how much he ſhould pay, and 
therefoze compared it to Playters Caſe, Cok. lib. 5. fol. 34. Treſp. 
quare Piſces ſuos cæ pit, and adjudged ill, foꝛ the intertainty. And of 
that opinion was Berkeley at the firſt,but upon better adviſement, 
and reading over the Reco2d, That he mended one and divers o- 
thers, And upon a pꝛeſident cited by my ſelf, That an dqion had been 
maintained here by a Taploꝛ, koꝛ making a Sown and divers o- 
ther ſuits of apparell at the Dekendants requeſt, and that he pꝛomil· 
ed to ſatigfie and pay tantůùm quantùm, &c. And Hoddeſden affirm- 
ing there were divers p2eſidents in the Court of this nature. Jones, 
Berkeley, and my ſelf agreed, Chat the Declaration was good, and 
there was not any ſuch tncertatuty, but that the Defendant (at 

whole 
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whole requeſt the ſaid Boats were amended)might well take Co- 
nulance, what Boats he deſired to have repaired: And the Uerdig 
finding quod Aſſumpſit, and aſſefling damages, Judgement wag 
given fo the Platntiff, 


Anne Healings Widow verſas the Major, Commonalty, and 
| Citizens of London, 


Þ Aror ofa Judgement in the Common Bench in Debt,bzought 
by them upon an Obligation of 400 l. The Erroꝛ aſſigned was, 
becauſe the Judgement is, That the Bajoz, Commionalty æ Citi. 
ʒens of London, ſhould recover the Debt and ſir pounds fo? coſts, 
eiſdem Majori & Communitati adjudged(omitting Civibus)and ſo 
no ſuch Cozpozation: which was held to be Erroz. But afterwards 
upon a motion in the Common Bench, and upon eramination 
and peruſall of the Dogget⸗ Roll (where it was well entred) it 
was awarded to be amended, 


The King verſus Sir John Dryden, Gybbs, and others: 


Ri! of Advowſon againſt them as Coparceners. Upona ſpe. 
ciall Aerdia by the grand Aſſiſſe, Jt was ſhewn that the Te- 
nants were Coparceners, & that Margaret Gybbs one of the Te- 
nants was dead pris darraigne continuance bekoze this Term,which 
was pleaded in abatement of the Tait. Dereupon the Kings At: 
turney traverſeth,that they were Parceners: And upon that it was 
demurred:And being moved in Court, it was adjudged without ar. 
gument, That the TA ut ould abate, appointed that Judgement 
ſhould be ſo entred: Foz all the Court agreed, although it were ad. 
mitted, they were not Coparceners,but Joyntenants,yet the death 
of one of them ſhall abate the TUit being in a reall action: and it 
is not like to the caſe of an Aſſifle of novell diſſeiſin, oꝛ of an Aſſiſe of 
Moꝛtdanceſtoꝛ, Nu here death of one of the Tenants ſhall not abate 
the Uzit, as long as there is aTenant living; fo? it is here allowed 
that every of them is Tenant ofa Freehold ; And although the At- 
turtiy Generall affirmed there were two erpzeſs Books in the 
point, viz. 13 Ed. 3. tit. Breve, 260.& 27 Ed. 3. & 3. Pet upon view of 
the laid Books, they conceived,they do not extend to this caſe; fox 
it was only in a Scire facias upon a Petition de droit, which differs 
from this Caſe, Vid. 7 H. 4. 33. temp. Ed. 1. Breve 857, 858. 40. 
Aſſ. 15. 1, Aſſ. 12. 1 Ed. 3. 12. 6 Ed. 3. 270. 7 Ed 3 300. 43 Ed. 3 
16, 12 H. 6. 2, But it was afterward adjourned by Maſter At- 
turneys impoꝛztunity untill Eaſter Term, pꝛetending that he would 
then argue the cale. Poſtea pag. 583. 


Smith verſus James. 


E Kror of a Judgement in the Court of the Pallace of Weſtm. by 
the Pꝛincipall and Baple: The Erroz aſſigned was as _ 
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in the pꝛincipall Judgement, as in the Execution againft the 
Ba ple. And it was moved by Grimſton, That therefoze the TU2it of 
Erroz was not well brought: And all the Court were of the ſame 
opinion 3 Uhereupon the Tit of Erroꝛ was abated, then they 
bzought leveraliTUlits ofErro2 quæ coram vobis Reſident. And the 
Erroꝛ aſſigned by the Pꝛincipall was, That the Declaration wag 
ill and upon reading of the Recozd,it appeared in his Declaration, 
that upon 23. December, 13 Car. in conſideration of ſuch a ſumme 
ol money. The Defendant aſſumed and pꝛomiſed, That he 23. Ja- 
nuar p, 13 Car. would pay ſuch a ſumme of money to the Plaintiff, 
And becauſe it appeares by his own ſhewing, That this Action wag 
bzought befoze there was any cauſe of Aion, the Court held, 
That the Declaration was ill, and the Judgement (although it 
was after Uerdic fo the JI{aintiff) was errontous, and therefoze 
reverſed; and then the Cit of Erro2 by the Bayle is not er: 
aminable, but falls of it (elf. 


Sands ver ſus Ire fuſes. 


Ction upon the Caſe, fo2 ſtopping a UUater:courſe running 

to his Bill, And declares, That he was ſeized in Fee ofa Pill, 
and had a UUater-courle running in the Defendants Land, to the 
ſaid Mill, and that theDefendant had ſtopped hisUUater-courſe, 
The Dekendant pleads a vitious Plea ; A hereupon the Plain⸗ 
tiff demurred t And now Beare fo? the Defendant moved in arreſt 
of Judgement, That the Declaration was ill, becauſe he doth 
not declare that his Mill was an ancient Mill, and that the Ada. 
ter⸗courſe, was an ancient UUater-courſe,no? doth he pꝛeſcribe to 
have a UUater-courſe in the Dekendants Land. But all the 
Court held it to be well enough, and map well maintain his actton 
upon the Cale, being lawfully in poſſeſſion, and the ſtopping ofthe 
Udater is toztious, and a damage to his Mill, and although he 
doth not ſhew que Eſtate, that is not materiall 2 and it hath been 
divers times (o ruled, viz. 33 Eliz. betwirt Sly and Mordant, But 
becauſe this was moved the laſt day of the Term, day was further 
given untill the next Term. 


Earl of Oxford verſus Waterhouſe, 


Rror, After a ſpeciall Aer dia and argued at the Barr, there 

*was a Diſcontinuance entred by the Plaintiff; as it was a- 
greed he might: It was moved, That coſts might be afſeſſed fo?2 
the Dcfendant, But the Court doubted whether coſts might be 
aſſcſicd, Becauſe there was no Uerdicd given in the caſe. 


The Major and Commonalty of London verſus Alford, 
ff Fn rs Upon a ſpeciall Aerdia, upon Not guilty pleaded, 


and tried at the Barr, the caſe was, One Sir George Mo- 
nox, 
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nox foꝛmerly Ma joꝛ of London, being leizedin Fee of 20, Meſſua 
ges in London, holden in Burgage.where theCuſtome is, that they 
be devileable, as well in Moztmain, as otherwiſe, ereded an alms⸗ 
houſe and a School houſe in Walthamſtow, in the County of Eſlex; 
and koꝛ the maintenance of the (aid Almſhoule, School-houſe, and 
a Chappell there, he deviſed by his UUill in writing, 33 l. 8, 
thoſe Tenements,whereof one of them is now in queſtion, to Giles 
Briggs, Roger Alford, and four others, whom he made his Execu- 
tozs,Habendum to them, their Þeirs,and Afſignes ; Reciting, That 
whereas he had ercged an Almfhoule in Walthamſtow, fo? 13,0002 
22 a School⸗houle and Chappell there, he devilc thoſe 
enements to the laid ſir perſons and to their Heirs and Aſſigneg, 
upon condition, and to the intent and effect, That his laidCrecutozg 
and Feoffees, their Heirs and aſſignes, ſhould pay out of the iſſucg 
and p2ofits of the ſaid houſes 42 l. 7 8. 4 d. in manner and fo2m kol. 
lowing, viz. to an honeſt Pꝛieſt which ſhall be Schoolmaſter, and 
teach childzen, 61, 138. 4 d. yeerly ; and allo pay weekly to the poo? 
Alms-people there 7 d. a peece, and 5 8. peerly to be beſtowed upon 
an Obiit; and to pay to an able Clerk, to help to teach the childzen 
there,26 8. 8 d. and other charitable ules: And if any part of the ſaid 
purpoſes remained undone and unperkozmed, Then they finde, 
That he deviſed the ſame toWilliamMonox and to the Deirs males 
ok his body, upon condition, and to the intent to perfo2m all the ſaid 
truſts and purpoſes: And it he failed fo2 two moneths, then he de, 
viſed them to the Bajoz and Comminalty of London, upon the 
ſame conditions, & to repair London- Bridge: And if they faite, 
That his Heir ſhould enter and perkoꝛm the ſame, by a Schedule 
annered to his CUill,he appoints and adds, ſome other conditions 
to the ſald Eſtate, and appoints, That none of thoſe Devilces 
ould hold by ſurvivoz, but that the Heir of him who died, chould 
have his part. And further it was found, That in 35 H. 8. the laid 
Six George Monox died ſeiʒed in Fee, and that the laid ſir Ocvilces 
entred and injoped the Tenements but that none of them paid the 
ſumms appointed to the Clerk who was to attend in the Chappell, 
but had failed in that point: They further found, That the ſatd 
Roger Alford died Ed. 6. anv that Edward Alford was his Heit 
andentred into his part, but hath not perfo2med the truſt in this 
point, That in 5 Eliz. the Peix of Sir George Monox entre, fo; 
breach of the condition, and that Edward Altord entrcd and ed 
him, and that afterward the ſald Edward Alford purchaſed the parts 
of the other Deviſees, by Deeds indented and enrolled in the pu⸗ 
ſtings, who in 11 Eliz. bargained and ſold all their Eſtates and 
Rights in the ſald Tenements, to the (aid Alford and his Heirs, up⸗ 
on truſt that he ſhould perkoꝛm the purpoles and Occlarations in 
the Mill of the ſald Sir George Monox appointed, and that the 
ſaid Alford was in poſſeſſion, and that afterward, viz. 35 Eliz. he 
being in poſſeſſion, A fine ſar Releaſe with Proclamation was ſevied 


unto him, and that he continued his poſſeſſion, and died [ctzed, 


which 
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which Land deſcended to the Defendant his Sonne. They finde 
further, That the ſald ſumme of 2688 d. was never paid unto 
the (aid Clerk to this day, and that neither the ſaid Heir of Sir 
George Monox, 1102 the Majo; of London x Commonalty had any 
notice of thisCUill,no2 ofthe conditions, noꝛ of the non-papments, 
until within thele kour pears laſt paſts And that after notice, the 
Ma jo and Commonalty entred, and Altord re-entred,whereupon 
the Action was bzought t Et ſi ſuper totam, &c, Judgement ſhall 
be given fo2 the Plaintiff was the queſtion © And it was very well 
argued at the Barr fo2 the Plaintiff, and by Ser jeant Finch fo? the 
Detendant. Upon the argument thzee main quefttons were made: 
Firſt, CUHcther this be a condition oz limitation appointed by the 
Adult: Aud admitting it be a limitation, and that it may, after 
the firſt limitation, be good to the Heir of Sir Gorge Monox,TUhc- 
ther luch limitation may be good to the Yajo2 and Commonalty, 
being but a poſſibility 2 Secondly , Admitting that they be limi⸗ 


tations and good limitations of the Eſtate of the Deviſees, 


this being bzoken fn the firſt pear, and ſo de anno in annum, 
UUbhcther there be a good title vf entry fo2 the Hetr of Sir 
George Monox , and atter to the Majo and Commonalty, fox 
not performing of the truſts 3 and they not having entred , but 
ſuffering a fine with Pꝛoclamations, and five years to pals, The: 
ther this be not a barr to their entry? Thirdly, Admitting there 
hath not been perkozmance of the UUill,but a bꝛeach ok the truſts, 
UUhcther the want of notice ſhall aid them? Becaule the wozds 
cf the CIClitl are, If through oblivion or other cauſe, the truſts be 
not performed, then they ſhall re-enter. And the Court reſolved , 
That the fine with Pꝛoclamatious, and the five years paſſed, hath 
abſolutely barred the Plaintiffs Eſtate : And they conceived alſo, 
That it is a void limitation to the Majo2 and Commonalty,being 
a poſſibility upon a poſſibility , Vid. Coke lib. 1. Rector de Ched- 
dingtons Caſe, And that the finding they had not notice, was notma- 
tertal, fo2 there is not auy appointed to give notice, æ they at their 
p rilt ought to take notice of bꝛeach of the Eſtate. But koꝛ thee 
two laſt points they were not ſo unanimouſly reſolved: But koꝛ the 
ſccond,they all abſolutely Held, That the fine with the P2oclama- 
tion. and the non claim and five years paſſed, hath abſolutely bar- 
red them; UUcreupon Judgement was given againſt the Plain- 
tifts. 
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Regis in Banco Regis. 
Freemans Cafe. 


Corpus out of the Fleet, and the return was 
That he was committed 14 Feb. 1639, by the 
Lo2ds of the Pꝛivie Councel, fo2 divers cauſes 
and mildemeanozs, until they gave ozder to the 
contrary, as appeared by their Tarrant there 
pꝛoduced. Jt was alſo returned, that he was to be deteined by 
another TAatrant from the ſaid Lozds, 26. Apzil 1640. wherein 
is mentioned, that he, being warned by a Beſſenger in Decem- 
ber to appear befoze the ſaid Lozds, refuſed to come befoze them, 
and in contempt made a 7eſcoxs and cauſed thereby a great tumult 
in the Town, which being p2oved befoze the ſaid Loꝛds, by the 
oath of two perſons therein named , they thereupon, the 14 Feb. 
1639. committed him. And now by this (Warrant appointed the 
{Uarden of the Fleet to retein him, until they gave further oz- 
der, &c, Pereupon Bagſhaw fo2 the pꝛiſoner moved, That he 
might be diſcharged, 02 at leaſt bayled. And as to the firſt return, 
the Court held, Ik there had not been a ſecond commitment 
returned, he ought to have been bayled: But fo2 the ſecond, they 
gave time until Saturday, fo2 the Kings Counſel to maintain 
the return, and to ſhew caule., why he fhould not be bapled: 
And the Kings Counſel ſaid, Thep would pꝛoceed againſt him by 
Endicment 02 Jnfo2mation; and that there were divers preſidents, 
where ſuch Inkozmations have been brought in this Court fox 
miloemeano2s. 


Anonymus. 


Ne J. S. upon an Habeas Corpus was bzought to the Bart, 
2 — returned, that he was committed by oꝛder of the Erche⸗ 
quer, 9 Car. fo2 not paping ok a fine of 50 l. by the Eccleſiaſtical 
Commiſſioners impoſed upon him: And although it were not 
ſewn wherefoze the ſaid fine was impoled; yet becauſe that com. 
mitment was by a Judicial Court, this Court would neither bayle 
no? diſcharge bim. 


Dodd Norton 
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Norton verſus Acklane, Hill. 15 Car. rot. 549. 


3. O venant upon an Indenture of Demiſe by the Plaintiff to the 
(Detemane of an houle fo2 years : {Uherein the Leſſee Cove, 
nants koꝛ him and his Aſſigns , to repaire the houſe from time to 
time, aud to leave it at the end of the term ſufficiently repaired:any 
fo? not repairing, afſigns the bꝛeach. The Defendant pleayed, 
That he aſſigned(vy Jndenture ſhewn in Court)all his Eſlate and 
intereſt in the Term to Joh.St. ſuch a day and year; who cntred and 
patd his rent at ſuch a feaſt after, to the Plaintiff the Leſſoz, why 
accepted thereof; & that there wag not any default of reparationg, 
befoze the aſſignment. Upon this Plea the Plaintiff demurrs: And 
Broome fo? the Plaintiff ſhewed, That the Action well lies again 
the Leſſee,notwithſtandingthis acceptance of the Allignee to be his 
Tenant, oꝛ againft the Aſſignee at his election, and he ſaid that it 
was adjudged ſo in this Court, Hillar, 16 Jac. betwirt Brett and 
Cumberland (the Recozd whereot is entred Hill. 14. Jac. rot. 1496, 
And Brampſton and my ſelf were of the ſame opinion ( Jones and 
Berkeley being then abſent,) And becauſe we concefveo the caſe 
to be clear and ſo adjudged in the cafe laſt cited, we gave Rule, 
That Judgement ſhould be given koz the Plaintiff, unleſs, &c, 
And Jones and Berkeley being infozmed thereof at Serjeants-Inn , 
agreed, That the Action well lay. 


Anonymus, Hill, x 5 Car. rot. 1656, 


4+ Urit of Diſtringas, Villatas circumadjacentes Villz de Dorling, 1 
A levandum Sepes & Foſſatas, &c. proſtratas per diverſas per- 5 
ſonas ignotas, & ad inquirendum, &c. TUhich Inquiſition bcitig re- 
turned and the Malekactoꝛs unknown, they found damages by ver⸗ 
tue of the Statute of Weſtm. 2. cap 46. And hereupon the Rings 
Atturny pzayed a Diſtringas againſt the Jnhabitants, And whe- 
ther he ſhould have it without a Scire facias ſued to anſwer, and 
what Pꝛoceſs he ſhould have was much doubted ? TAherckoze the 
Court would adviſe thereof, | 


— # by 
- . 
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Reymond verſus Burbedg. Trin. 15 Car rot. 1656. 


5. EKror upon a Judgement in the Common Bench in Debt upon 
an Obligation condition fo2 perto2mance of an award. Upon 
demurrer (becauſe it was conceived the arbitriment was votd ) 
Judgement was given fo2 the Defendant, Quod querens nihil ca- 
piat per Breve. And now Godbold fo2 the Plaintiff aſſigned, That A 

it was Erroꝛ; fo2 the Action was there bzought by an Atturny , | 
by a Bill pf pꝛiviledge, and not by original TUrit ; ſo the Judge- | 
menr ought to have been nihil capiat per Billam,and not nihil capiat 1 
per | 
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per Breve; ꝶ᷑ it was held a manifeſt Erro2,unlels it were the miſtake 
of the Clerk and amendable, But the Court doubted thereof, 
Becaule it was in the Judgement, which is by the Court, and ts 
not to be accounted the entry ofthe Clerk only, vide 14Eliz. Dy. 315. 
Erroꝛ of a Judgement in Treſpaſs againſt a Biſhop;fo2 omitting, 
Ideo capiatur pro fine and reſolved to lie well enough without it, 
foz a Capias lieth not agatuſt him. But fo2 this point the Court 
would advile, 


John Biſhop of Salisbury verſ#s Hunt and others. Trin. 15Car. rot. 543. 


FT Reſpaſs, Foz carrying away two loads of TUheat being ſet 6. 
out fo2 Tythe , ſevered from the nine parts at Stapleham in 
the Pariſh of Damorham. The Defendant pleads, That Queen 
Eliz, was ſeized in Fee of the Reno? appꝛopꝛiate of Damorham , 
| and being ſo ſeized by her Patents dated 20 Junii anno 22. 
Regni ſui,granted and demiled the Tythe of Cozn and Þay grow- 
ing in Damorham and Stapleham, to Anthony Aſhley fot his like, re- 
| mainder to Robert Aſhley fo? his life, that Anthony Aſhley wag 
| ſetzed fo2 life and dyed , and afterwards Robert Aſhley ſurviving 
was ſeiʒed: Aud that the Defendants by his command, and as his 
ſcrvants, took the ſaid loads of (Uheat,&c.The Plaintif replies, 
That befoze the G2ant to Anthony Aſhley and Robert Aſhley 
Queen Eliz. in the x 57h. year ofher reign,by her Letters Patents, 
granted the ſald Tythes to Thomas Stockman fo2 21 pears ; t that 
in the 17.ycarof her reign by her Letters Patents,reciting the ſaid 
Leaſe,ſhe granted the Reverſion ofthe ſaid Tythes to the Biſhop 
of Salisbury & his Succeſſoꝛs, and entitles himſelf as ſucceſſoꝛ, and 
that the Tythes were ſevered, &. and the Oefendants had taken 
them, &c. Upon this replication the Oefendants demurred gene- 
rally,+ Maynard fo2 the Defendants ſhewed the cauſe to be;foz that 
the Defendants intitle themſelves by G2ant from Q.Eliz.anno 22. 
Regni ſui, the Plaintiff claiming by Q. Eliz. doth neither confeſs 
and avoid no? traverſe,&c.And being argued at the Barr, Berkeley 
and my ſelf held, Chat the Plaintiff needs not to conteſle and avoid, 
no? traverſe, when he claims by a koꝛmer Sant from the lad Queen, 
viz, anno 17 Regni ſui, which pꝛeteds the title alledged by the De⸗ | 
fendants 2 And if it be not a good H2ant , the Ocfendants , who | 
claim by a latter Oõꝛantʒought to have traverſed the pꝛecedent grant 
to the Plaintiſt, which is pꝛelumed to be good until the contrary be 
chtwn z & the Plaintiff needs not to anſwer to a puiſup G2ant, al- 
ledged to be after his G2ant;-« cited the caſe Cok.lib.6.tol. 24 He- 
liers Caſe, & 2 Ed. 6. Br. Confeſſi& Avoid.66.Dyer. 366. 10 Ed. 4 6. 
But Brampſton & Jones doubted, Becauſe the Queen might perad- 
; venture have a latter title æ make a good G2ant, this being argued 
in Pillarp Term, was adjourned until this term: and now Bramp- 
ſton ſuid, Chat he had conſidered ofthe books cited, & agreed that 
the Plaintiff claiming by a fozmerS2ant,needs not to make either a 
0 confcfiton 
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confeſſion and avopdance, noꝛ traverſe; Whereupon Rule was g. 
ven (Jones abſente) That Judgement fhould be entred foz the 


Plaintiff, unleſs, &c. 
Plowden verſ#s Oldford. Mich. 15 Car. rot. 86, 


Rror of a Judgement in the Common Bench. The caſe upon 

the Recoꝛd was, That Parſon, Patron, and D2dinary,befoze 
the 13 Eliz. made a Leaſe fo? 99. years, there being a G2ant of the 
next avoydance befoze this Leaſe : Afterwards the Parſon, who 
made this Leaſe.died ; the H2antee of the next avovdance pzeſents 
another, who being admitted, inſtituted, and inducted,entred and a⸗ 
volded this Leaſe during his time, and afterward died the Patron, 
who joyned in this Leaſe fo2 pears, pꝛeſents a new Incumbent, who 
was admitted, inſtituted, and induced And whether he ſhall hold it 
diſcharged of this Leaſe fo2 pears,as his pꝛedeceſſoꝛs did, was the 
queſtion ? And adjudged that he ſhould; fo2 the Leaſe is totally a- 
voided by the entrance of the ſecond Jncumbent,+ not fo? his time 
only. And ofthis opinion were Jones and Berkeley(fo2 Brampton 
and my ſelf were in Chancery) and their reaſon was, Becaule the 
Parſon hath the intire Fee, as aParſon may have of a Reco2y-prc- 
lentative : And when he is in, and hath evicted the Leſſee, it is an 
abſolute eviction of the intire Term, without expecation of reviver, 
and it is not only an eviction fo2 himſelf, but foꝛ all his Succeſſoꝛs, 
CAherefo2e they gave rule, That Judgement ſhould be affirmed, 
And this being repoꝛted to Sir Joh. Brampſton chief Juſtice of this 
Bench, to Sir Edw. Littleton chief Juſtice of ths Common Bench, 
to Damport chief Baron, and to my ſelf, Ae all agreed to that 
Judgement: And afterward the cale being moved again by God- 
bold Serjeant , to have day till next Term, to ſpeak in arreſt of 
Judgement, The Court would not give any further day, but the 
Judgement was affirmed, 


Torles Caſe. 


Orle, and four others of the Pariſh of St. Bartholmew, wete 

brought to the Bar by Habeas Corpora, und by the return it 
appears, That they were committed to a Meſſenger, fo; contempt 
to the Eccleſiaſtical Commiſſioners , fo2 not perfo2ming of thetr 
oꝛder, in paying the Pariſh Clerk his wages, rated by their ozver 
at 4d. the quarter fo2 every houſe in Great St. Bartholmews, which 
they refuſed to pay but acco2ding to their cuſtome as they were 
rated by their Church-wardens and Ueſtry, And now DOocto2 
Merrick and Doctoꝛ Ecleſton moved, That they ſhould be reman- 
ded; fo? they (aid, This oꝛder was grounded upon the Kings Let- 
ters Patents wherein it is pzovided, that the Clerks ſhould 
gather and receive their wages as ſhould be opdered by the 
high Commiſſioners, and pꝛetended that foz any contempt, they 

mig 
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might fine and impꝛiſon. But upon this return they were bayley 
until the firſt Tuesday next Term. 


John Parkers Caſe. 


Ohn Parker was bꝛought to the bart by Habeas Corpus, and the 9. 
Icaube of his Commitment appeared to be, by vertue of a TUrit, 
de Excommunicato capiendo, grounded upon the Chancello2 of 
Norwich his Certificate into the Chancery, Jt was pleaded that 
this Excommunicato capiendo was votd, and that the party wag 
| not lawfully impziſoned, becauſe by the Statute of 5 Eliz the 


(Arit ought to have been bꝛought into the Rings Bench, and to 
have been enrolled there and delivered in convenient time to the 
1 Sheriff, And all the Court reſolved he was not duly impziſoned; 
and therefoze he was diſcharged. 


By The Caſe of Sir John Dryden ad ſectam Domini Regis cujus 
| principium ante pag. 574. 


As now in the end of this Term moved again; That the 10. 
| CUUrit of Right of Advowſon ſhould abate by the death of 
one of the Tenants ; although it be admitted that they were Joyn- 
tenants, Now becauſe neither Maſter Atturney,o2 any other, had 
argued fo2 the King all this Term, all the Court reteined their 
fozmer opinion, That the UUrit ſhould abate, and that Judgement 
ould be entred accozdingly, Vid. poſtea 585; 


Thomas Benſteds Caſe, 


Homas Benſted, die Jovis poſt clauſum Termiai,was cndia2d 11. 

and arraigned befoze ſpecial Commiſſioners of Oyer & Ter- 
miner in Southwark, wherein all the Juſtices and Barons were 
in Commiſſion and p2elent;at which time, upon conference with all 
the Juſtices, it was reſolved, Firſt, That going to Lambeth Houſe 
in warlike manner to ſurp2iſe the Archbiſhop, who was a Pꝛivie 
Councelloz, (it being with Ozums and a multitude (as the 
Endictment was) to the number of 300 perſons)was Treaſon, Se- | 
condly, That the ſitting and inquiry and triall of the P2ziloners,all | 
upon one dap, by virtue of the Commiſſion of Oyer and Terminer, 
without any Commiſſion of Haol-delivery,was good enough. not. 
withſtanding the Book of 2 H. 8. which was held to be no Law, 
Thitdly,Jt was re ſolved by ten ofthe ſaid Juſtices ſeriatim, That 
the bꝛeaking of a Pꝛiſan wherein Traptoꝛs be in durance, and cau⸗ 
ſing them to eſcape , was Treaſon; although the parties did 
not know that there were any Traytozs there, upon the Statute of 
1 H. 6.5. And Co to break a Pziſon whereby Felons eſcape, is 
Felony, without knowing them to be fmp2iſoned fo? ſuch offence. 
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Termino Trinitatis, anno decimo ſexto Caroli Regis, 
in Banco Regis. | 


Term , by the nomination of Sir Jobn Finch Knight, Lord 
eper of the Great Seal, and Sir Edward Littleton chief Jultice of 
the Common Bench, theſe twelve were appointed to be Serjeants, 
viz. John Stone, John Whitwick, and Henry Rolls of the Inzer Temple, 
william Littletox (ſecond brother of the ſaid Sir Edward Little- 
ton). . Bryerwood, and Robert Hide of the Middle-Temple, 
Richard Taylor, Edward Atkins,and John Green of Lincolns Inn, peter 
Pheſant, Francis Bacon, and Sampſon Evers (the Kings Atturny in the 
Marches of Wales, and now made one of the Kings Serjcants) of 
Greys-Inn, all of them then Benchers, and having been Readers of 
their reſpective Houſes, who had Writs delivered them, bearing 
Teſte 21, Maii, returnable in Chancery Octabis Trinitatis, which was 
die Lune: and they appeared in Chancery die Jovis, being de 
qu arto die poſt, and were ſworn, and gave Rings, Oc. 


"6 M Emorandum, That in the vacation betwixt Eaſter and Trinity 
e 


Leytons Caſe. 


2. | mr Leyton was endict2d, f32 that be at S. in the County of 
Midd. had eteq ed a Barn uyon parcell of the High-wap lecav. 
ing from « . . . .. and concluding Ad grave & commune nocumen- 
tum omnium Leigeorum ac ſubditorum Domini Regis per viam 
prædictam euntium tranſeuntium equitantium, &c, And Grimſton 
moved, (the woꝛds contra pacem being omitted) That the Endia⸗ 
ment might be quached; fo2 which cauſe Berkley and my ſelf being 
only in Court, agreed that the Endicment was ill; And J held 
That it ought by the Law to be quaſhed, But Berkeley would not 
agree thereto, becauſe the uſual cour le is not to quaſh an Endia⸗ 
ment fo Nuſance in an High-way, without a certificate that the 
Nuſance was removed and avoided : And although there were a 
certificate by mavy of the Inhabitants, within the fatd Aill and 
places adjopning, That the Barn was not erc>ecd upon the Þigh- 
way, no? the Þ{gh-way ſtraightned thereby: Pet Berkeley would 
not aſſent to have the Endiament quaſhed. But Jconcctved, Be⸗ 
cauſe the certificate was that there never was any ſuch Nuſance 
ercaed 3 and the Endiament being agreed to be vittous, it ougbt 
to be quaſhed fo2 the (aid Erro, when it is apparant, &c. Foz to 
traverſe and try it is a charge and to no purpoſe, becauſe the party 
in an Action upon the Cale, cannot recover his damages and coſts, 
fo2 falfly and maliciouſly er diqing him, although he be acquitted; 
eſpecia lly here when the Endiament is tetally vitious. * 
| ONA 
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Abdy Alderman of Londons Caſe. 


Ohn Abdy Alderman of London having an houſe at in 3. 

the County of Eſſex, where it was pꝛetended, that Conſtables 
ſhould be eleded out of the Jnhabitants in every houſle, by pꝛeſent⸗ 
ment every peer in the Leet of Sir William Hicks, Lo2d of the ſaid 
Manoz and Leet; the (aid Alderman Abdy by the name of John 
Abdy Eſquire, was nominated in a Leet holden (uch a day, to be 
Conſtable there,fo2 the peer following. And becauſehe refuſed, one 
John Duke being Steward there, impoſed a fine upon him and de⸗ 
died him his pꝛiviledge to be freed by reaſon of His being an Alder: 
man; (Uhereupon this being ſuggeſted, it was moved, To have a 
Wait out of this Court, directed to the Loꝛd ofthe ſaid Manoꝛ, oꝛ 
his Steward to diſcharge him, becauſe he being an Alderman of 
London,ought to be there reſident the greateſt part of the peer, and 
if abſent, is fineable. And all the Court held, That he ought to be 
diſcharged by his pꝛibiledge; as Atturnys attending in Courts are 
diſcharged of ſuch Offices of Conſtables and other Offices in the 
Pariſh, And although it was ſaid, He might execute it by Depu- 
ty, and his perſonall attendance is not requiſite by the cuſtome of 
the ſaid Manoꝛ. Pet non allocatur ; Thereupon it was awarded, 
That a {Urit ſhould be direced to the hand of the ſaid Manoz 
to charge him. 


Sir John Dryden, Margaret Gybbs, and Will, Kingſmill Plaintiffs, 
verſus Thom. Yates, and the Biſhop of Peterborow, 
Mich. 10 Car. rot, 1433. Ante pag. 583. 


Uare impedit, ad preſentandum ad Ecclefiam de Middleton- 4. 

Cheney: Therein the (aid Plaintiffs count, That William 

N Wilks was ſeized in Fee of the Advowſon of the laid Church as in 
. groſs, and the Church being void, pꝛeſented thereunto one Edward 
$ Broome, who was admitted + inſtituted in the time of Q.Eliz. and 
being ſo ſeft3ed died, which deſcended to Robert Wilks his Sonne & 

Heir: And he being fo ſeiʒed, died ſeized without iſſue, which deſcend. 

ed to Anne, Frances, and Margaret, as to his Siſters and coheirs 
whereby they were ſeized in Fee. That Frances took to husband 

Sir Eraſmus Dryden Baronet,who died ſeized of that part of the 
Advowlon pro indeviſo with the other two Siſters, which de- 
ſcended to Sir John Dryden their Sonne (and ſo conveys the de- 
ſcents to the other Siſters) and that by the death of the (aid Ed- 
ward Broome, the laſt Jncumbent,it belongs unto them to pꝛeſent: 

And the Defendants diſturbed them. The Biſhop pleaded, that he 
claims nothing but as O2dinary, The Oefendant Yates pleaded 
That he is Parſon Jmparſonee of the preſentment of the King: 

And that befo2e the ſaid William Wilks had any thing to doe in the 

ſaid Advowſon, Queen Eliz. was (eized in Fee of the ſatd Advow⸗ 

ſon jure Coronz,as of an Advowlon in groſſe: And after the _ 
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of the ſaid Incumbent, pꝛelented James Ellis, who was admitted, in 
ſtituted, and induced: That afterwards Ducen Eliz. dicd.and the 
ſaid Advowſon deſcended to King James, and from him tothe Ging 
which now is, who pꝛeſented the Ocfendant. The Plaintuff re, 
plies, as in his Declaration, That the Church being void by the 
death of Broom, they pꝛeſented, &c. and traverle, that James Ellis 
was admitted, inſtituted, and induced, upon the pꝛelentatlon of 
Queen Eliz. And ſo joyned iſſue, and found by Gerdi at the Cozy, 
mon Bench, That the ſaid James Ellis was not admitted,iiiſtittitep, 
aud inducted upon the pꝛelentation of Queen Eliz. as the Oeken⸗ 
dant hath alledged: and that the laid Church the laſt of September 
1633, vacavit per mortem of Will, W. .. the laſt Jncumbent there, 
Et valet 200 l. per annum ultra Repriſas: And that the ſaia Church 
is full of Thom. Yates ex preſentatione Regis nune: ideo contiderg- 
tum eſt quod querentes recuperent preſentationem ſuam verſus De- 
fendentem:Et habeant Breve to the Biſhop of Peterborough: Quod 

non obſtante reclamatione of the ſaid T hom. Yates. ac licet the ſaid 
Thom. Yates Was admitted, inſtituted, and induced into that 

Church,that he ſhould amove the ſaid Thom. Yates & idoneam per- 

ſonam ad preſentationem of theJIlaintiffs admittat ſine dilatione:& 

conſideratum eſt, That the Plaintiffs recuperent verſus the ſain 

Thom, Yates damna ſua pro valoreEccleſiz pro dimidio anni ſecun- 

dum formam Statuti, which amounted to 100 l. Et prædictus Thom, 
Vates in miſerecordia. And upon this Judgement, Yates bzings a 

TUAzit ofErro2,and aſſignes fo2 Erroz, Firſt, That the ]Ilaintifts in 

their Replication,traverſe the admiſſion, inſtitutton, and inductton 

of James Ellis of the pꝛeſentation of Queen Eliz. And hercupon il. 

ſue joyned and tryed, where they ought to have traverſed thy ſeiln 

of Queen Eliz. a not the admiſſion, &c. The ſecond Erroꝛ, Becauſe 
Judgement was given fo2 theo laintiff, where it ought to have been 
fo2 the Dekendant. Tothcle the Defendants pleaded, in nullo eſt 
erratum. And after divers arguments at the Barr, it was adjudg⸗ 
ed, That the traverſe was good and well taken, and that the ſcinin 
in the Queen ought not to have been traverſed ; TUAhereupon Rule 
was given that Judgement ſhould be affirmed, Vid. poltea. 529. 


Thorn verſas Shering. Hill. x 5 Car. rot. 588. 


Reſpaſle de Clauſo fracto. The Dekendant juſlifics his entry 

by the command of J. S. The Plaintiff replies and ſhews, 
That ).S.was ſeized in Fee and ict unto him at will, and travericth 
the command of J. S. The Oefendant maintains, That J. $.com- 
manded him to enter, and that he entred by His command, and tra- 
verſcth the Leaſe at TU. And hereupon it being demurred, twas 
adjudged fo2 the Platntiff, That the command was traveriable : 
And that the Oefendants rejzoynder to make a traverſe upon a tra- 
verſe, as this caſe is, was not good, TUheretoze Judgement was 
given fo2 the Plaintiff, Paſc, 38 Eliz. in Parkers Caſe, ad judge d 


that the command is traverfable. | 
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George Meade verſur Sir John Lenthall, 


A Ction upon the Cale fo? diſturbing him to execute the Office 1. 


of Marſhal of the Rings Bench, granted uuto him by Pa- 

tent foz yrars. QApon Not guilty pleaded, and ſpecial 
Uerdic found, The ſole queſtion was, Thether a Pattent of this 
Office granted fo2 years(which was the Plaintiffs title) be good o2 
not? And it was argued by Jenkins and Maynard fo2 the Plaintiff, 
and by Heath and Rolls fo2 the Defendant. And after adviſement 
of the Court until this Term; it was agreed nullo contradicente, 
That Judgement ſhould be given fo2 the Dekendant. And Bramp- 
ſton chiefJuſtice delivered all their opinions to be (o,p2incipally fo? 
the reaſons given in the caſe of Sir George Reignalds, Hill. 9. Jac. 
Cok. lib, 9. tol.97. Fo2 this being an Office of great truſt, and at- 
tendance continually in Court: great inconveniences would enſue 
if ſuch Offices might be granted fo2 years, which thereby might 
come in ſuſpence upon pꝛobate ofa CUill,until adminiſtration were 
committed thereof:And it might fail,o2 be given to perſons fnſufft. 
cient, ot whom the Court could not conveniently admit: And where. 
as it was ob jected, That it may be granted in Fee oꝛ in Taple, &c. 
and ſo deſcend to an Inkant, c.and therefo2e fo? vears. It was an⸗ 
ſwered, That in ſuch cale, the Court hath uſed to put in another fit 
perſon fo2 the time: And whereas it was objected, That Offices of 
Sheriffs were granted fo? years, until reſtrained by a Statute of 
14 Ed. 3. It was anſwered, That thole Gzants were de facto, but 
it never was debated, what incoventency might enſue by the grant- 
ing of ſuch Offices in that manner,which concern the Juſtice of the 
Kingdom and which require continual attendance. 


Lodge verſus Hollowell. Trin. 15 Car, placita Reg. 


Nformation foꝛ the Ring, the City of London, and himſelf ; Foz 
that theDefendant being a Currier bought two Hides of tanned 
Leather, each of them of the value of 168. of perlons unknown, and 
ſold them unwꝛought, and not converted into made wares, to one 
James Mercer a Shoemaker in London, contra formam Statuti? 
whereupon he demands the third part of the laid value fo2 the King, 
the third part for the City of London, æ the third part fo2 himſelf, 
The Dekendant pleaded Not guilty,and the Jurp finde an eſpecial 
Ucrvic,'That th: Defenvant being a Citizen and Inhabitant of 
London, bought the (aid two Hides of perſons unknown, and after 
Eeee 2 curkicd 
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curried them with Oyle and Tallow and other things neceſſary, 
and after ſhaved & dyed them; and ſo being w2ought, fold them tg 
the ſaid James Mercer a Shoemaker in London: And whether that 
be a buying and ſelling (not being other wile, no2 converted into 
made UUares)againſt the fozm of the Statute? they pꝛaped the 
diſcretion, &c,and found them to be of the ſame value as in the Jy: 
foꝛmation, &c. And it was argued at the Barr by Rolls Serjeant, 
and Maynard fo? the Plaintiff,and by Mallet Serjeant, and Hol- 
bourn fo2 the Dekendant: and this Term by all the Court ſeriatim, 
Becauſe it concerned a multitude of Curriers: And they all re, 
ſolved,That it was an offence againſt the Statute of 1 Jac.cap, 22, 
and the value fozfeited by the Statutez koꝛ this ſelling by a Currier 
not being cut out and made into UUares,is againſt the letter and 
meaning of the Statutes of 5 & 6 Ed,s.cap, 15. 27 Eliz cap. 16. & 
1 Jac. cap, 22. All which were well weighed and conſidered, and 
this Inkozmation is grounded upon the Statute of 1 Jac. fo? it de. 
mands the third part, which none of the other Statutes gives, 
And the Statute of 5 Ed.s cap. 15. is perpetual, which expꝛeſſy foz. 
bids all perſons to Regrate foꝛ the buying # ſelling by whole (ate, 
and all perſons who were not Artificers, to convert Leather into 
made (Uares:and this is a perpetualStatute,not repealed by any, 
unleſs by the Stat.of 1Mariz ſect.2. which repeals 5Ed.s, as made 
and pꝛocured by the Shoemakers fo2 their pꝛivate gains: and the 
Curtiers were reſtrained by the ſaid Statute , and thcrefoze the 
Statute of 1 Mariz repealed the Statute of 5 Ed. 6. and allowed 
Curries to buy and ſell Leather to Artificers who wozk it into 
made Wares; But this Statute of i Mariz was repealed by the 
Statute of 1Eliz,cap.8.which repeals eight leveral Statutes there 
mentioned concerning Leather, & expꝛeſly revives the Statute of 
5 Ed.6.(becauſe by the repleal thereof Leather was dearer, Boots 
and Shoes and other Mares, ſold at exceſſive p2ices to the undo. 
ing ofmany,)but only as to one clauſe therein, vi That Shacma⸗ 
kers may ſell Boots and Shoes and other TUarecs at Callis(which 
then in the time ol Ed.6, was Engliſh.)But now becaule that part 
of the ſaid Statute was repealed , it ſhews that all other parts of 
the ſaid Statute are continued, & cſpectally the Statute of 27 Eliz. 
cap.16, is expꝛeſly in the point, That Curriers by name ſhall not 
buy and ſell tanned Leather, unleſs it be wzought c cut out, 4 con⸗ 
verted into madeTUares now uſed,o2 Hereafter into made TUarcs. 
Which ſhews that Currying only is not accounted a converting 
into made UUares. And Berkeley cited Bracton who deſcribes 
Aare to be made by cutting out & ſowing, a converting them into 
another ſpecies, æ the Statute of 1 Jac. repeals the Stat.of 1 Eliz, 
Fo it hath the ſame woꝛds no perſon or perſons,&c,tannedLeather, 
&c,they who convert it into made Wares, &. And although it was 
objected by Holbourn,That this Statute was never in ure againſt 
Curriers, but that currying and dꝛeſſing hath been accounted made 


UUares by their Trades:Jtwas anſwered, That thole — 
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being in koꝛce and not repealed, the Currier was bound thereby and 
puniſhable,as it is held in the like caſe 4Ed. 4. 1. & 11H. 4.38.TUher- 
foze they all held, Chat a Currier may not (el no2 buy by whole ſale. 
But paradventure they may buy and ſell in any other manner, not 
prohibited by any Statute as to Coachmakers, Joyners, and o⸗ 
thers fo2 the making ofChaires andStooles who uſe luchLeather. 
And great inconvenience would enſue, if they ſhould be permitted 
to buy and ſell whole, not cut out, aud made into ſome kinde of 
Mares; Wheretoze it was adjudged fo2 the Plaintiff. 


Orme verſus Pemberton. 


He Plaintiff pzayed to have a TU2it granted to revoke Pem- 
| bertons election, who was choſen by the Parſon of St. Katherine 
in Coleman- ſtreet, to be Clerk of the ſaid Pariſh, whereas the Pa⸗ 
riſhioners at their eſtry accoꝛding to the cuſtome ot the Pariſh had 
elected the ſaid Orme: And that the Court would direct them to ad- 
mit the ſaid Orme, And hereof the Court would adviſe, and ap- 
pointed that pꝛeſidents ſhould be ſearched what Hath been done in 
ſuch caſes, Trin. 21. Jac, A Pꝛohibition was awarded againſt a 
Parſon and Clerk, who ſued in the Spiritual Court to be admit- 
ted, as eleced by the JParſon, and the other eleged in the Ueſtry, 


Yates verſ#s Sir John Dryden and others. Mich. 10. Car. 
cot. 1473. in Com. B. Ante pag. 585. 
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F Aror of aJudgment inthe Common Bench,inaQuare Impedit: 4: 


QUbere the Judgement being upon Uerdic , Yates bzings a 
Nut of Erroz, «& hanging the UU2it of Erroz, the King bzings a 
UCU1it ot Right of Advowſon, And by motion to the Court, the p20- 
ceedings n the UUzit of Erro2 were ſtayed, until the trial in the 
CU1it of Right, a when the Miſe was joyned upon the Right, who 
had beſt right, and thereupon ſpecial Uerdic given, after Uerdic 
one of the Tenants died: And the queſtion was,UAhether thereby 
the Ait ſhould abate? And after long debating, it was reſolved, 
and adjudged, That the UCit ſhould avate ingil:and afcerwardg 
the Court pꝛoceeded to the examination of the Errozs, And the 
Court upon debate adjudged, That it was not erronious, & gave 
Rule that Judgement ſhould be affirmed, unleſs cauſe were ſhewn 
the firſt Monday of this Term: And then no cauſe being fhewn , 
Rule was abſolutely given, That Judgement ſhould be affirmed, 
And in the interim, Yates erhibited a Bil in theErchequer-Chamber 
againſt the Defendants in the UUnit of Erroz, & ſerved them, and 
upon their anſwer obteined an ozder to ffay that Suit, that they 
ſhould not dzaw up the (aid Judgement, and ſerved all the parties 
and their Counſel therewith $ And afterward the ſaid Yates ſerved 
the Pꝛothonotaries ofthis Court with this injunction, That they 
ſhould not enter up the Judgement which the Court had command: 

ed 
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ed to be entred up. aud hereupon the Attozney General exhibited a 
Plea, which was, That Margaret Gybbs held that Advowſon in 
Coparcenery, with the other two Jlaintiffs by Knights⸗Service, 
in capite &Died ſeized, which deſcended to William Gibbs her Son 
and Heir, ot full age,viz.of 27 years:Aud fo2 want of his ſuing out 
Livery, it belonged to the King to pꝛelent, And demanded Judge: 
ment ſi Executio. And all the Court held it to be no Plea,elpectaj{y 
there being no Dffice pꝛoduced finding the ſame: although the gt. 
toꝛney c Solicitoꝛ Heneral much inſiſted, that a title appearing fo2 
the King,the Court ex Officio ought to award fo2 the Ring,andre: 
lyed upon 21 Ed. 3.30. 12 H.7, 12. That the King ſhould have the 
Right ofany Coparcener , and N, B. 38. that where title appears 
fo2 the King, the Court ſhall award a UUait to the Biſhop foz the 
King: Pet all the Court held, That here, as it is alledged,there is 
not any colour ot᷑ Plea, but it ought to be rejeqedʒ to it is but mat. 
ter in fac, eſpecially in this Wit of Erroz, The Judgment being 
given in the Common Bench, x Execution foz damages given in 
the caſe, and increaſed here by the Statute of 3 H. 7 which is not 
to be eſtopped, oꝛ the parties to be delayed by ſuch bare ſurmiſeg, not 
being ground upon any matter ot Recozd. And it was afterwards 
argued at the Barr by Holbourn fo2 the Defendants in the Unt of 
Erroz,and pꝛaped thatJudgement might be affirmed; Fo2 there is 
no coloꝛ fo2 this lea, noꝛ any matter confeſſed ol Recoꝛd by plead. 
ing betwixt the parties, that the King Hath title to pꝛeſent, Fo? 
then, true it is, the Court ought to direc a Tit to the Biſhop fo? 
the King ex officio as it is in 11 Hen. 4. by Fitzh. 38. 12 H. 12 
9 H.7.9. 16 Hen. 7. 12. per Fineux, But when it doth not appcar 
upon the ſameReco2d,there is not in ſuch caſe any book which main: 
tains that a TTIzit ſhould be (ent to the Biſhop fo2 the King. And 
whereas it was here objzcctedThat the Uerdict in theTTzit of right 
of Advowlon(being aTUzit ofthe Higheſt nature / ſhauld control the 
Uerdia in theQuare impedit: Fo? there theUerdict is, That the ſaid 
James Ellis was not admitted, inſtituted and induced ad Ecclefiam 
prædictam, ad preſentationem dictæ nuper Reginz Elizab.modo & 
forma prout the Detendant hath alledged, and the ſpectalUerdic in 
the wit of Right finds , That the laid James Ellis was admitted , 
inſtituted and inducted ad Eccleſiam prædictam ex preſentatione di- 
ctæ nuper Elizab.Reginz,which being a moze high action deſtroyes 
the foꝛmer Aer dict in the Quare impedit; And thercfo2e the Judge: 
ment and Execution is thereby to be avoyded, as Banks Attoznep 
general, x Herbet Solicito2 general affirmed. Holbourn anſwered 
thereto, admitting there had bin two contraryUerdics,yet the firſt 
Uerdia in the Quare Impedit, & Judgement thereupon, ought not 
to be avoided unleſs by Erroꝛ 02 attaint: And whereas it was al⸗ 
ledged,That where the (aid Merdia in the AUlit of Right of Ad- 
vowſon kound good title fo2 theKing.therefoze theTourt ex Officio 
ought to ſtay the awarding ofentring Judgement upon the Quare 
Impedit,t ought to award a UUzit to theBiſhop fo the — 
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anſwered admitting there hid been a good and abſolute title fauna 
therein fo2 the King, pet being a collaterall Kecozd, the Court 
ſhould have na regard thereto, but ought to proceed in the Judge: 
ment to the reverial 02 affirmance th-:reof,tn the Common Bench, 
that being their Tommiſſion, and no other: And he laid, as this caſe 
now is, there being no generall but an eſpeciall Uerdict found; ſa 
as non conſtat What it 1s untill Judgement ſhall be given in the 
UUnit of Erroꝛ, That the ſaid Judgement cannot now be given, 
and therefoꝛe it cannot avoid the firſt Judgement in the Quare im- 
pedit ; becaiile the Adiit is abateꝭ by the death of one of the par⸗ 
ties. And of this opinian was Berkeley and my ſelf; fo we have 
nothing to do but to reveris oz atfirme the Judgement, eſpectally 
as this caſe is, where Judgment is given and damages and coſts in 
the Quare impedit, againſt the Defendants there, and no colour to 
ſtay Execution thereof:And where damages are increaſed by this 
Court, the ſatd Judgement being affirmed by the Statute ok; H.. 
becauſe the CICI2it of Erro2 was in delay of Erecution t And this 
Plea being matter of fact only, + demanding whether there ought 
to be Erccution,there being no apparent Erro2 ailigned to reverſe 
the Judgement, ft cannot be gaod: And 1infifken upon HollandsCaſe 
Mich. 40 & EIA. where it was agreed, That a Ait cf Erro is 
but a Commiſiton to examine Errozs, andthere much doubted, 
what things might be aſſigned fo2 Erro2, & therefoze was of opini⸗ 
on that Judgement being centred, anddamages and cofts ſigned, it 
ought to be alfirmed: Bur becauſe the Atturny andSollcito? gener: 
all were earneſt to argue fo2 the King. TheCourt gave them liber⸗ 
ty to argue if they woulda, che Soltctto? upon Monday 16. Nobem⸗ 
ber, and the Afturny upon the Mondap following: and the Atturny 
laid, That he fo? the King was to argue laſt, and that none ſhoula 
argue atter him. But! doubted thereok: Akterwards at the day ap⸗ 
pointed, che Atturny Sencrall argued very confidently, That no 
(U2it ought to be awarded fo2 the Plaintiffs to the Biſhop inthe 
Wit of Quare impedit. But that the Court, ex Officio ought tu a- 
wird a wait to the Biſhop koꝛ the King: Firſt, Becaule the Aerdig 
in the Right of advowſon (although it be an eſpectall Cler dic) 
findes erpꝛeſly contrary to the Acrdict in the Quare impedit: And 
this being an Ation of an higher nature ought to be believed; Foz 
the Acrdict in the Quare impedit finds, That J. Ellis was not ad: 
micted, and inſtituted, upon the preſentation of Queen Eliz. And the 
Uerdig in the Right ofAdvowſon finds, That Queen Eliz. anno 
. non habens jus preſentandi,pzeſented the (aid J. Ellis who was ad⸗ 
mitted and infiituted, to the laid preſentment of the Queen, which 
is erpꝛeſly controry to the Uerdict in the Quare impedit, and de- 
ſtropes the Plaintiffs title; For the Queen had gained right a- 
gainſt all, but him who had the true and very right: And the Uerdict 
quod ad manus noſtras, &c. is better than the other who hath no 
right: And the caſes in H. 4 71. and other Books be koꝛe cited 
were veucshed again, That where title appears fo2 the King, the 
Reco2d being in this Court although the TU3tt is abated by ocathz 
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wꝛong: And the uſurpation is only in the tncumbent,p2ocured him. 
ſelke to be inſtituted, And he is the w2ong doer, 4 againſt him only 
the Quare impedit ig alwates bꝛought, x no poſſeſſion, oꝛ rather no 
right is gained unto the Q. by ſuch pꝛelentments by uſurpation, 
But the other Juſtices doubted of this point: But they all reſolven, 
That there ought to be a cleer title 4 right appeare to2 the King, e 
confeſſed by the parties in pleading, o2 otherwiſe fully apparent; 
fo2 if not, the Court ought not to award a Adit, ex Officio, fo the 
King:And as this caſe is there is not any cleer title appeares; Fo2 
by death,the Ait of the Right of Advowſon abated, g the Ccr- 
dict of no foꝛce, c that there is no ſuch contrariety, appeares by the 
U erdict, fo2 the ſecond Aer dia, if it had been in foꝛce, is no conciu- 
ding Recozd, but only an evidence, which may well be contradig⸗ 
ed. But it was reſolved by them all, Although the Uerdic had been 
in foꝛce, æ had been to the coutrarp, pet being here byUIUnit of Er⸗ 
roꝛ, which is only to affirm oꝛ reverſe the Judgement giwen in the 
Common Bench, they all agreed to affirm the Judgement, and 
that there was not any Erroz therein: And in the Judgement of 
the Common Bench, there being a Tt awarded to the Biſhop 
to remove the ſaid Lates, that TU2it ought to be awarded; And inet- 
ther Yates no2 any other, who hath pꝛetence of title after the 
Judgement, 02 pendant the ſame, can hinder, but that the Judge: 
ment and execution ought ta paſſe: And foꝛ the damages which were 
given in the Common Bench, and fo2 the increaſe given in this 
Court,fo2 the delay of erecution(where col. damages and coſts 
are given fo delay of execution, by the Stat. 3 H.7.) They were 
well given, are due to the Plaintiſts who ſurvived: And the death of 
one of the Plaintiffs doth not alter the cale; AUlhereupon Judge⸗ 
ment was affirmed and Ait awarded to the Biſhop, na th 
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He ſame day being Saturday, Richard Lee and ſeven others 5. 
| were bzought upon an Habeas Corpus from Colcheſter. And 
t was returned, That they were committed there toHasl being a. 
nabaptiſts, uſing Conventicles, and abſenting themſelves from all 
parochial Churches, and baptizing and pꝛeaching, being all mechg- 
nical perſons, viz. Taylozs, IA eavers, and ſuch uke: And it being 
p2oved by their own conkelſlons. That one of their company of the 
age of 60,years,utterly diſallowcd ofthe Adminiſtration of the Sa- 
craments,bp the Miniſters of our Church; UAhereupon an Endig: 
ment being found at the Seſſions of the Peace holden at Chelm- 
ford fo2 the County of Eſſex , fo2 their abſence from Church foz a 
moneth, and reſorting to Conventtcles,againſt the Stat.of g5.Eliz, 
cap. 1, made againſt ſuch perſons , they being ſeverally arraigned, 
thereupon pleaded Not guilty modo & formi;which being returned, 
a ttyal was appointed to be at the Barr upon Tueldap 24. No. 
bember following t And the Statute wat read unto them,becauſe 
they pꝛetended there was not any ſuch Statute made againſt them, 
oꝛ that they knew of any ſuch Statute,but only againſt Recuſants; 
And the Court adviſed them to conſider thereof and timely to 
prevent the penalty which would enſue upon conviction ; In the 
mean time they were appointed to be bapled, and to appear 
at the lald day of triall, and in the interim to be of good be- 
! haviour, 

: Brices Caſe, 


; Rice being committed by the Earl of Denby, b2ought his Ha- 6. 
: beas Corpus; And it being returned, That he was committed to 
the Goal of Oxon by ths ſaid Earl (to remain there without bayl 

02 mainpꝛiſe until he were delivered by the Juſtices in Eyre, Jt 
was 02dered he ſhould be bayled fo 12. dayes , and that in the in⸗ 
terim they ſhould amend the return; Fo? the return being generall 
and no ſpecial cauſe ſhewn, Jt was held to be abſolutely void: 
And if the return were not amended, and good cauſe ſhewn at the 
dap, It was oꝛdered that he ſhould be abſolutely diſmiſſed. 


a 2 


f Derby verſus Hemming, Hill, I 5. Car. rot, 


Rror of a Judgement in the Common Bench in Debt upon an 

obligation of ol. conditioned fo2 the payment of 5 1l. 68. 8d. 

The Dekendant pleaded, T hat he paid the fozeſaid 21.58. gd. at the 

day (ſo miſtook 211. fo2 511.) The Plaintift replyes, That he did not 

pay the ſaid 511. 68. 8d. at the day in the condition, prout the De- 

fendant hath pleaded, Et hoc petit quod,&c.& Defendens ſimĩiliter. 
And upon this Ucrvic and Judgement fo? the Plaintiff, it was 
| now aſſigned fo2 Erro2;fo2 that the Defendant pleads payment of 
21 1.6 g. 8 d. And the Plaintiff ſaith, non ſolvit the ſaid 51 l. 6 8. 
8d. Et hoc, &c, ſo thcre is not any iſſue. And the Court doubted 
Free herein, 


1 
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herein, Jf their might be a Repleader. But becaule it was ad judg. 
in the Common Bench, no iſſue being jopned and damages and 
coſts given, it was held, there might not be Repleader, And it 
was reverſed. | 


Pelham verſus Hemming, Hill. 15 Car. rot. 999. 


Rrorof a Judgement in the Comon Bench, in Debt upon an 

obligation of tool.conditioned, That if Henry Hemming ozRo- 
bert Hemming the Defendant , paid 51 1. 68. 8d. to Sir Robert 
Napper ſuch a day, then it ſhould be void. The Defendant pleads; 
ſolvit ad diem, and found againſt him, c Judgement fo the Plain⸗ 
tiff, quod recuperet debitum & damn,&c. againſt the ſaid Robert, 
& prædictus Henricus in miſerecordia where it ſhould have beenRo- 
bertus;fo2 Henry was no party to the Recoꝛd. And Maynard fo the 
Plaintiff aſſigned this ore tenus fo2 Erroz. And all the Court held, 
That this entry is but miſpꝛiſion of the Clark; UUerefoze it wag 
ruled, that it ould be amended and the Judgement affirmed, 


Watkinſon and Joan his Wife verſus Turnor. 


FE Aror of a Judgement in the Common Bench in Battery, againſt 
the Baron and Feme, here the Defendant Watkinſon pleaded 
generally Not guilty, and the Baron und Feme, quoad the wounding, 
pleaded Non culp. and quoad the Batterp, the Fee pleaded Juſti- 
fication, and concludes with an Averment , Et hoc parata eſt 
verificare , where it ought to have been parati ſunt verificare, 
And this being affigned fo2 Erroz,ore tenus, the Court much doub: 
ted whether it were good; Foz the Baron ought to have joyned with 
the Wife; CUherefoze they all would adviſe and ſee the p2cſidents 
in the Common Bench, in this point. 


Tregoſe verſas Wennel. Mich. 13 Car. rot. 226. 


Þ Aror of a Judgement in the Common Bench in Replevin , 

brought in the Hundged Court by pleint, and removed into the 
Common Bench by Recordare facias loquelam. Che Erroz was 
aſſigned, becauſe it doth not appear, That ledges were returned 
upon the pleint; and it was much inſiſted upon at the Barr, That 
this was Erro, aud relped upon Huſleys Caſe, Co. 9. 7 1. And all 
the Court agreed acco2ding to the (aid Caſc;That if upon the oni 
ginal TUit}Pledges be notreturned(becauſe the TU2itcommands, 
That if Pledges be found, That then, &c. and it is to the Kings 
diſadvantage ik Pledges be not found, as the loſs of his Fine) it 
was Erro2 ; but whether it be ſo in this Caſe was much doubted, 
becauſe the Sheriff may make Replevin without] ledges finding: 


And here the Erroz is of the Judgement in the Common Bench, 


and it is no Erro} in them: And peradventure Pledges were 
found and not returned, & it is at the Sheriffs peril if he doth not 
take Pledges, accoꝛding to the Statute of Weſtmin, 2. cap. 2. 


HMemorandnm 


4.4 * 
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Emorandim, That upon the ſixth of November this Term the 11. 
M Lord Keeper of the Great Seal, the Lord Treaſurer, the 
Lord Privie Seal, Earl of Arundell Earl Marſhall, the Earl of Pexe- 
broke Lord Chamberlain, the Lord Cottingtorn Chancellor of the 
Exechequer, and all the Juſtices of both Benches, and Barons of the 
Exechequer,were aſſembled in the ExchequerChamber to nominate 
three perſons, of every County throughout Exgland, to be preſented 
to the King. that he might prick one of them to be Sheriff of every 
County, which is uſually done according to the Statute, upon the 
third of November being Craftino animarum. But becauſe it was the 
firſt day of the Parliament, and the Lords were to attend upon the 
King, it was reſolved, by the adviſe and reſolution of the major part 
of the Juſtices, with whom conference was had in this cauſe, that 
it might be well put off to another day: And the Lord Keeper, 
notwithſtanding the Statute, deferred it untill this day. 


Sloper verſus Child. 


| Rror. The Ertoꝛ aſſinned was, That in the TU2it of Venire 
| facias awarded to the Sheriff of Somerſetſhire, the woꝛd Vice- 
comiti was omitted; pet the Sheriff of Somerſetſhire returned the 
Panell, æ his name was tndo2ſed. And after Habeas Corpora Jura- 
torum, the Jury appearing, the Uerdic e Judgement was koz the 
Plaintiff,and this Erro2 being aſſigned, it was held a cleer Erro? 2 
But becauſe upon the Roll, The Tit was awarded Vicecom. 
Somerſ. and the omittance of the Sheriff is the fault of the Clerk; 
Thcrefoze all the Juſtices agreed, That it ought to be amended, 
and that the Judgement ſhould be affirmed, unleſs, &c. 


Sir Henry Williams Caſe, 


87 Henry Williams pꝛaped a Pꝛohibition to the Councill of 13. 
| the Marches of Wales, becauſe he was lued there koz a Lega- 
tie above the value of 50 l. viz 60 l. and it was anſwered at the 
Barr, That their inſtructions were to hold plea of Legacies ot᷑ any 
ſumme; but the Court doubted thereof, whether fuch inſtructions 
! Gould be good to warrant their pꝛoceedings, becauſe Cauſes teſta- f 
| mentary and Legacies are ſuable in the ſpirituall Court, and not 
1 elfcwhere, notwithſtanding their inſtruction: Foz they cannot 
1 warrant that which is not accoꝛding to Law: And the Statute of 
34 Hen. 8. warrants that Court, 


Calmadies Caſe. 


a — — 


12. 


Almady pꝛaped a Pꝛohibition to the Court of Requeſts, fo2 

that in an Action of Trover fo2 divers goodg, akter Aer dia and 
Judgement in this Court, æ affirmed in a TUzit of Erroz, the De- 
| fendant ſurmiſed matter of equity, and that he was ſurp2iſed in the 
! Triall and had not his (Uitneſſes there, having had two Aerdias 
| hefoze againſt this Triall. The queſtion being upon ſale by the 
. FFfrs 2 - Commil- 


— 


4. 
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Commiſſioners upon the Statute of Bankrupts: Thereupon a 
Pꝛohibition was granted, æ the Court reiolved, that lo they would 
alwayes doe when ever any erhibited Bills there after Aer dia and 
Judgement, Trin. 14 Eliz. rot. 1157. Flood verſus Stepney in the 
Common Bench. A here dureſs was pleaded unto a Bond; and af, 
terwards an Attachment iſſued out of the Court of Requeſts a- 
gainſt the Dekendant, and it was held to be a good Pla, and there 
relolved, That the Court of Requeſts cannot grant an Attachment 
of contempt: And in 37 Eliz. it was agreed per totam Curiam to be 
againſt Law, That the Court of Requeſts ſhould commit any: 
And in 40 Eliz. in this Court, Auſten verſus Breerton, in an Action 
and Judgement fo2 the Plaintiff, the Ocfenvant ſued in the Court 
of Requeſts to be relieved. This Court upon examination did 
bayl the party, and Sir Thomas Gawdy was convented befo2e the 
Queen fo? it; yet notwithſtanding it was held good enough, and 
Breerton was info2ced to ſatisſie the ſaid Judgement. 


Anonymus. 


Rohibition was p2ayed, Fo2 that one J. S. (who was a Curate 

and Sequeſtrato2 of the Renozy of D. in London, by reaſon 
that Mr, Walker, fo2 contumacie and other cauſes, was ſuſpen- 
ded from exerciſing his functionthere)ſued four of the]Pariſhioners 
in the ſpirituall Court fo2 Tythes of their houſes, æ not befoze the 
MYajoz, accoꝛding to the Decree and the Statute of 37Hen,8, Fo 
they ought clearly to ſue bekoꝛe the Majoꝛ of London, and not in 
the Eccleſiaſticall Court; And therekoze divers Pꝛohlbitions have 
been granted; but whether in this caſe it was grantable, the laid 
J. S. being neither {arſon noz Uicar, was the doubt. And it 
was moved at the Barre, That fo2 houſes, Tythes ought nat to 
be paid, unleſs there be a ſpeciall Cuſtome, as in Cok. lib. 1 1. fol. 16. 
Doctor Grants Caſe, is clearly reſolved ; and the Statute is intro 
ductive of a new Law, and thereby is appointed how it ſh all be ru⸗ 
led, and bekoꝛe what Judges, and what remedy ſhall be koꝛ the par? 
ty grieved,unleſs their oꝛder be obeyed; and then he may not luc in 
another place, no2 befo2e other Judges then the (aid Statute ap- 
points: Aud if Pꝛohibition ſhould not be admitted fo2 ſuing, it 
ſhould be a defrauding of the Statute, and would make it of none 
effect; wherefozc the Court doubted, and would further adviſe, 
and gave day to hear counſcli on both ſides, 


Sir Mathew Mints Caſe. 


Don the 14. of November 1540, Sir Mathew Mints alias 
Ments, Knight of the Bath (who was conviacd of Yan 
laughter of one Weeks, wha was his Servant, by beating oz 
cozrecting of him, whereby he was fo bzuiled, that he inſtantly 


died) and had his Clergie and his burning in the hand, — re: 
pited: 


— = —— —  — — 
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the hand fo2 the Panſlaughter, and all other Fellomes committed 
by him, & alia Malefacta, before the cighth of July laſt, were par: 
doned; And there was an eſpectall clauſe, That he ſhould not finde 
Suretſes faz his good behaviour; and the Pardon boze date 31. 
Octob. ſaſt: And although there were divers miſdemeanozs com- 
mitted by him after the ſaid eighth dap of July, fo2 which he deſer- 
ved to be bound to the good behaviour; Yet he had his Pardon 
allowed, and was dilcharged from finding Surcties, &c. 


Aſpye verſus. 


—— was p2ay?d to be awarded to the Councell of the 17. 
Marches of Wales, where it was by bill ſuggeſted. That a 
Coppholder in kee ſurrendꝛed into the hands ol ſuch a Tenant ſuch 
a Tenement, held of the ſaid Yano? by the veirge, to the uſe of the 
Plaintiff; And that Pembridge the Steward ofthe Mano? refuſed 
to admit him, and there p2ayed that he might be compelled to ad- 
mit him, Whereunto the Defendant pleaded that the cuſtome of 
the Mano? is to ſurrender into the hands of two Tenants, and 
that the laid Surrender ought to be done by the Aeirge: And 
this Surrender was only by a Knife, ſitting at the Table, and 
into the hands of one Tenant only; And that he who made this 
Surrender was deadzand his ctr alledging that this Surrender 
was void, deſired to be admitted, and was admitted: And that 
notwithſtanding this anſwer, they pꝛoceeded to try the Cuſtome, 
which is tryable onely at the Common Law, Thereupon a Pꝛo⸗ 
hibitton was granted. 


Sherman verſ#s Lylly, Hill. 15 Car. rot. 1198. 


Ebt upon an Obligation of 2001. conditioned, That where: 13. 

as Lylly had married ſuch a woman, being a Tiddow, It 
the Dekendant ſhould permit his fatd Aike to make a TUi!l of her 
Husbands goods, ta the value of 1051. to be paid within one year 
after her deccaſe, That then, &c. The Defendant pleaded, That 
he permitted his ſald TUife to make a Wil; And thereupon the 
Plaintiff demurred, and Rolls Ser jeant (atv, That he ought to 
have pleaded, That he paid accoꝛdingly; fo2 otherwiſe he doth not 
anſwer to the Condition, but only to one part thereof. And of that 
opinion was all the Court; Fo2 To be paid ts all one with And to 
pay, otherwiſe it is an idle thing to permit her to make a TUill,if he 
doth not pay; And therefoze they all held, That the Plea wag 
ill; TUhercfoze it was adjudged fo2 the Plaintiff, 


Burwell verſ#s Harwell. Hill. 15 Car, rot, 197, 


Eplevin. The queſtion upon demurrer was, Firſt, Uhether | 5, 
the S2antee of a Rent charge, by the Conuſoꝛ of a —— 
alter 
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after the Statute acknowledged, and after the time of the extent 
of the Statute, averring that the Debt, Damages, and Coſts 
are ſatisfied, may diſtrain ko the rent and arrearages without ſu⸗ 
ing a Scire facias ? And after argument at the Barr on both ſides, 
Berkeley Juſtice delivered his opinion, That the diſtreſs was law. 
full, without a Scire facias; Fo; he did not meddle with the poſlel. 
ſion, but diſtrained fo2 his rent: And he put « difference where a 
man makes a gift in tail, reſerving a Rent; and where a Dono2 
grants a Rent out of a Reverſion, in the one caſe the Kent may be 
docked and barred by recovery againſt Tenant in tail; but in the 
other caſe it cannot be deſtroyed by recovery, but the Rent ſhall re. 
main, at leaſt as a Rent-ſeck, &c. And Brampſton laid, peradven: 
ture he might enter and diſtrain: Fo2 where a man Hath Profs 2 
prender,as Common fo? twenty Beaſts,02 twenty loads of FH 
every pear, it he might not have them untill Scire facias, he ſhould be 
at a great miſchief. And J was ok the lame opinion, That he might 
diſtrain, if he at his perill will take notice, That the Extent is de. 
termined, and the Debt, Damages and Coſts levied: And he can⸗ 
not have ascire facias becauſe he hath no title byReco2d wherenpon 


to ground a Scire facias, The ſecond Queſtion upon the demurrer 


was, Whether one who claims by the Conulſoz by Fine oz other 
Recozd, may maintain a diftreſs without a Scire facias ad compu- 
tandum, As 38 Ed. 3. 12. 25 Ed. 3. 1. & 37. And in Michaeimas 
Term following it was argued again by Shaftoe fo; the Avowant, 
That the diſtreſs was lawkull, and that he might well maintain it, 
without a Scire facias ad computandum. And Rolls Ser jeant fo2 
the Plaintif much inſiſted, That fo2 as much as the Conuſee comes 
in by matter of Reco2d, That without matter of Recozd he cannot 
be ouſted by one who claims under the Conuſoz; And therefoze the 
O2antee cannot diſtram without firft ſuing a Scire Facias. Berkeley 
an(wered, That true it is, none who claims Eſtate in Land under 
the Conuſoz, after the Statute acknowledged, can enter 02 avold 
the Extent, without a Scire facias 02 Venire facias ad computandum; 
wherein, ik it appears that he hath taken the p2ofits of the Land al⸗ 
ter the time of the Extent latisſied, he ſhall be allowed fo2 them, 4 
ſhall anſwer fo2 the p2ofits ſo toztioufly taken. But Gzantee of a 
Rent,after the Extent ſatisfied,may well diſtrain, ſo may Gzantce 
of a Common; fo? they claim no intereſt in the Land, but p2ofits 
out thereof; wherefoze he cannot have a Scire ſacias 02 a Venire ta- 
clas ad computandum ; f02 he ought not to account with them, and 
therefoze may diſtrain oꝛ put in hisCattel to take the p2ofits,othcr- 
wiſe he ſhould be without remedp, fo2 which, &c. And J was of 
the (ame opinion; And that the Rule holds not alwapes good, 
that where one comes in by matter of Reco2d, he ought not to 


be oxfted without a Scire facias 02 matter cf Recozd: Foz he 


whole Lands are ertended upon an Elegit upon a Recognt- 
ſance, after the Debts be ſatisfied, may enter without Scire 


facias; but the Conuſee of a Statute (becaule He 1s w—_ 
olg 
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Cofts oꝛ Damages, which be not known ) cannot be ted without 
a Scire facias, whcrefoze, &c, And, the others Juſtices being ab. 
ſent, Bule was given , That Judgement ſhould be entred koz the 
Avowant, unleſs, &c. 


+#+**5 a4 * + verſus Stririger, Hil, I 7 Car. Rot. 4. 


Reſpaſs fo2 breaking his Cloſe in Culham, &c. The Defen- 
4 — pleads, quoad the bzeaking of parcel thereot in Culhamʒ 
containing 42. acres , That Sir John Priſot and his Mike were 
ſeized of the Mano of Culham, and of the ſaid 42. acres, patcell 
of the (ain Manoꝛ, and of a Yeſſuage and two Patd-lands, par. 
tell of the ſaid Yanoz,in right of his Alike, foꝛ her life, Remainder 
over to J. S. And that they joyned in a Fine ſur Connſance de droit 
come ceo Gc. ot the aid Meſſuage, and two Pard-lauds to the De- 
fendant, and granted them to the Dekendant and his Heires; and 
further by the ſaid Fine, granted unto him Common fo2 four Þoz: 
ſes and five Beaſts,, and two hundzed Sheep in the ſaid Manoz 
and Lands in Culham, and averrs the life of the ſaid Baron, any 
that he put in his Cattel to uſe the Common, &c. And quoad his 
breaking the other part of the Cloſe he pleads, and ſhews a 
Leaſe-fo2 99, years. Upon thele Pleas the Plaintiff demurred, 
and it was ſhewn fo2 cauſe,That the firſt Plea is not good, becauſe 
he doth not plead, Chat it was Caſte oꝛ Common, &c. otherwiſe 
he might not claim Common, unleſs in Land commonable: But 
Berkeley and my ſelf held, That it was no cauſe of exception; but 
by the Plea(as the Fine is) he may claim Common in any part of 
the Mano? ; Fo? there is not any reſtraint to the Maſts oz Com- 
mons, but it is granted generally in his Banoz,and not like to the 
Caſe in 9. H. 6. Gꝛant of Common nbicunque & quandocunque 
averia ſua ierint fo2 there he ought to averre that the Cattle of the 
G2anto2 went in the lame place: But Berkeley ſaid, theclauſe of 
Quandocunque averia ſua ĩerint is void, becauſe it reſtrains all the 
effect of the Gzant ; .Fo2 if the H2anto? will not in his Cattel, 
he never ſhall have his Common: But J held the ſaid reſtraint 
to be good; Fo2 he ſhall not have it, but when the Gzantoz hath 
Cattel there; and he is not totally reſtratned $ And Modus & con- 
ventio vineunt legem; Fo it is not intendable, That the Szantoz 
would totally fozbear to put in his Cattel to defraud the Com- 
moner of his Common: But koꝛ the pꝛincipal point we both agreed 
cxteris Julticiariis abſentibus) to give Judgement fo2 the Defen- 
dant, That that part of ihePlea was good. But fo? the other part, 
wherein the Leſſee p2cſcribes to have Common, it iscleerly ill; 
TUherekoze it was adjudged fo? the Plaintiſt, that this Plea was 
not good. | | 
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Termino Hillarii, anno decimo ſexto Caroli Regis, 
in Banco Regis: 


I. M Emoranidum,That Sir William Jones Knight one of the Juſtices 


of the Kings Bench, died at his houſe in Ho/bourn upon the 
ninth of December, and according to his own appointment, was 
buried in the Walks under Lincoln t- Inn, Chappel 3 And Sir Robert 
Heath one of the Kings Serjeants , was appointed to be Juſtices of 
the Kings Bench in his place, And upon the firſt Tueſday in Term, 
the ſaid Sir Robert Heath was ſworn Juſtice of the Kings Bench. 
A Emorandum, That the firft day of this Term, being Saturday, 
Sir Edward Littleton Kuight, who was chief Juſtice of the 
Common Bench,was deſigned and appointed to be Lord Keeper of 
the great Seal; And (having had the Seal delivered unto him by the 
King, at Whitehall the Wedneſday before, and {worn there the ſame 
day to be Lord Keeper thereof, by the Lord Treaſurer, & the Earle 
of Pembroke Lord Chamberlam) figned divers Writs, in the interim 
betwixt that and the Term. And Sir Joh Banks Attorney Generall, 
was deſigned by the King to be chief Juſtice of the Common Bench; 
And divers Lords and others accompanied him to Weſtminſter : And 
all the Juſtices,and Barons, and Maſter of the Rolls attended the ſaid 
Lord Keeper to Weſtminſter,and yet notwithſtanding he continued 
chief Juftice of the Common Bench; And upon Wedneſday, Quis- 
dena Hillarii, the ſaid Lord Keeper fate in the Common Bench, as 
chief Juſtice there, not in his Robes, but in his long Gown and Hat, 
as the Lord Keeper uſeth to fit , and {wore a Philizer there, which 
Office he gave as chief Juſtice of the Common Bench, and after- 
wards went into Chancery: And then Sir John Banks appeared be- 
fore him, by virtue of a Writ returned unto him, to take the degree 
of a Serjeant at Law:And after a ſpeech made unto him by the Lord 
Keeper, and his anſwer of humble thanks to the King tor his grace 
and favour, he was ſworn Serjeant; and after went into the Kings 
Bench,and made a motion within the Barre as Kings Attorney; And 
the next day, being Thurſday , he performed his Ceremonies in 
Serjeants-Inn- Hall in Fleeiſtreet & went unto Weſtminſter in his party 
coloured Robes, with the Warden of the Fleet, and other Officers 
attending upon him, and kept his Feaſt in Serjeants- Inn Hall; And 
the next day, being Friday, he was ſworn chief Juſtice of the Com- 
mon Bench;And afterwards, the ſame day,Herbert the Kings Solici- 
tor was made Attorney General, and Mr. St. Johx of Lincolns- Iun 
was made the Kings Solicitor. 


Chambers: 
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Chambers verſus Sir Edward Brumfeild, late Major of London, 


"= of falle Impziſonment,fo2 committing the Plaintif 
to the Pziſon at Newgate, The Defendant juſtifies by vir- 
tue of the Rings Writ, dated 4. Aug. 11 Caroli, fo2 not paying of 
money alſeſſed upon him. towards finding of a Ship. And being 
argued at the Barre this Term, it was now mobed to bave 
Judgment without any further argument, Becauſe it had been 
boted and reſolved in the Upper-bouſe and the Pouſe of Com- 
mons,nullo contradicente, That the ſaid CArit, and what was done 
by colour thereof, was illegal; therefoze the Court would no 
further diſpute thereof, but gabe Judgment foz the Plaintik. 


The Lord Greys Caſe, 


Emorandum, That in this Parliament a Queſtion was moved 
concerning the Barony of Rathen, where the Caſe was, That 
one being created a Baron to him and his Heirs, hath Iſſue a Son and 
a Daughter by one Venter, and a ſecond Son by another Venter, and 
the eldeſt Son hath the Barony, and fits in Parliament, and after- 
ward dies without Iſſue, Whether the ſecond Son ſhall have that 
dignity as Heir to his Father, Or the Siſter ſhall have it as poſſeſs:0 
Fratris,inLands , &c. and deſired to have the opinion of the Judges 
therein? And all the Juſtices reſolved, That there is not any poſſeſsio 
Fratris of a dignity , but it ſhall deſcend tothe Son; For the younger 
Son is Heres natus, and the Siſter is only eres facta by the poſſeſsi- 
on of her Brother,ot ſuch things as are in demeaſne, but not of Dignities 
and ſuch like, whereot there cannot be an Acquiſition of the poſſeſsion, 
according to Co, Litt. 17. & Cok, lib. 3. fol.37, Ratcliff 5 Cale, 


Gertrude Bacon verſus James Bacon and three others, 
Trin, 16, Car, Rot, 456, 


Reſpas of his Cloſſe bzeaking in Cramford. Upon Not guil- 

ty pleaded, a ſpetiall Aerdia was found, That Thomas Ba- 
con, die v Cramford afozeſaid, was ſeized in Fee of the Tene⸗ 
ments in the Declaration mentioned, 4 bad iſſue John and Tho- 
mas, and 15. Octob. anno 1610, died ſu ſeiʒed, which deſcended to 
the laid John; who, being a Perchant, went beyond Seas to 
Elvin in Pruſsia, which is in the Dominions of the King of Poland, 
ad Merchandizandum, and uſed the Trade of a Merchant there; 
and during bis trading, eſpouſed there Elizabeth the daughter of 
Francis Cockley an Englith man, who exerciſed the Trade ot a 
Merchant in partibus tranſmarinis: And that 31. Auguſt 1615. 
the laid John Bacon died, the laid Elizabech his wife being groß 
ment enſeint with the laid Gertrude now the Plaintiff, which 
Gertrude was bozn the 31. Octob. 1615. apud Elvin afozeſaid; 


Gaga And 
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Termino Hillarii, anno decimo ſexto 


And that the ſaid Thom. Bacon was bꝛother of the whole blood to 
the laid John; and that the Plaintif is the ſole daughter and iſſue 
of the laid John; and that (ſhe, the Plaintif, entred into the ſaid 
Tenements, and was ſeiſed, prout Lex poſtulat. And the ſaid 
James, as Son q heir of the laid Thomas Bacon, entred and oſted 
ber, and continued the poſſeſſion, prout in the Declaration, &c. 
Et ſi ſuper totam materiam, &c. the Court ſhall adjudge foz the 
Plaintif, they find fo2 the Plaintif, and alſeſs Damages 128. 
and Coſts; And if, &c This being argued at the Barre, Bramp- 
ſton, Berkeley, and my Self agried, That Judgment ſhou'd be gi⸗ 
ben foz the Plaintif: Foz her Father being an Engliſh Merchant 
and living beyond the Seas foz Merchandiz ing, his Daughter is 
bozn à Dentzen, and ſhall be Þeir bnto hm: And it is nat ma⸗ 
terial although bis Wife be an Alien, foꝛ ſhe is, as Berkeley ſaid, 
ſub poteſtate Viri, and quaſi under the Allegianceof our King: 
And, as Brampſton ſaid, although rhe Cibil Law is, That par tus 
ſequitur ven:rem, pet it is not ſo in our Law; but the child ſhall 
be of the Fathers tondition: And he being an Engliſh Merchant, 
and reſiding there foz Merthandizing, his Childzen ſhall, by the 
Common Law; 02 rather, as Berkeley ſaid, by the Statute of 
25 Ed, 3. be accounted the Rings Letges,as their Father is. And 
they all agreed the ſconer in this opinion, by reaſon of a Caſe 
vouched to be abjudged ſecundo Car, which I remember was ar- 
gued in the Dutchy Court, befoze Hobart and Yelverton Juſtices, 
alliſting there, where one Stephens, being a Merchant, went over 
the Seas, and reſided foꝛ his Merchandtz ing, and there had Chil- 
dꝛen, they relol ved, by the adviſe ol the other Juſtices, That thoſe 
Childꝛen were Denilens; And it is entred there accc2dingly. 
And ſa in this Caſe it was agreed, and Judgment was given 
foꝛ the Plaintif. 
Prinſors Caſe. 


Eward Prinſor, Conſtable of Offenham, was bꝛought into Court 
upon an Attachment of contempt 3 Where it appeared by his 
Examination, That he had arreſted one Anth, Haſlewood Elq; in 
the Churchyard,upon a Sundap, as he came fromdivine Service, 
by a P2oceſs foꝛ the Good-behavicur, out of the Sefftons, when 
the laid Anthony Haſlewood ſhewed him, that he bad a Cerciorari 
out of this Court. But he pꝛetending he could not read, arreſted 
and detained him, unt ill he went unto another houſe, & pzocured 
it to be read to the ſaid Prinſor, who then diſcharged him. And fo 
this tantempt, betauſe he was arreſted upon a Sunday, immedi⸗ 
ately after divine⸗ſerbice, whereas he might have arreſted him up- 
on any day of the week, the laid Prinſor was fined 20 8. And foꝛ ar- 
reſting detaining him after the Wit of Cerciorari ſhewn(bts ig⸗ 
noꝛante not extuſing him) he was oꝛdered to be bound with Sure- 
ties to the Good-behaviour:But the fine and impꝛilonment were 


diſcharged, Becauſe the Arreſt was by Pꝛotels ol the o—_ of 
eace, 


— 


ts, As Gel oe 


Caroli Regis, in Banco Regis. 
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Peace, although the Court declared, It was not well awarded 
atccoꝛding to theStatute of 21 Jacobi. 


Kings verſus Hilton and his Wife, Trin, 16 Car 


Eg: againſt Baron and Feme, Adminiſtratrix of her fozmer 
F Þusvband. Judgment being given againſt them, upon a 
Fieri facias, the Sheritt returned Nulla Bona, &c. of the Inte⸗ 
ſtate. Þereupon another Fieri facias was awarded againſt the 
Baron and Feme, With a clauſe in the Ait, That if it be found,thas 
the (aid Baron and Feme devaſtaverunt Bona & ſi conſtari poterit tunc 
fieri facias, &c. Vide Cok, Rep. lib. 5. fol. 32. Petifers Caſe. And 
the Sherik returned, that they had nor in thetr hands any of the 
Geods or the Inteſtate: But that the Feme, being Adminiſtratrix 
to ber firſt Þusband, had gods of the value of 100 l. of the ſaid 
Inteſtates, and had waſted them during her Midowhed, and the 
IÞusband bad not waſted any of them; Et fi devaſtaverunt accozd- 
ing to the Lit, the Jury pꝛaped the diſcretion of the Court. And 
it was argued by Rolls, Serjeant, foꝛ the Plaintił, That it was a 
debaſtation in both. And the Court held, That the Sheriffs re- 
turn of the Enquiſition, finding this matter, was god enough: 
Mhereloze it was adjudged foz the Plaintilf. 


Ball verſus Trelawny. Paſch. 16 Car. 


B againſt the Defendant in cuſtodia Mareſchalli, upon the 
Statute of 2 Hen, 4. cap. 11, fo ſuing in the Admirall Court 
upon a Contra& made on the Land at New England, g not ſuper 
altum Mare; where the Defendant had obtained Judgment in the 
Aomirall Court, and taken the party in exetution foz 1121, And 
after Uerdic here found fo2 the Plaintif, Hales mobed in arreſt of 
Judgment, firſt, Foz that the Suit is by Bill, and not by ozigi- 
nall Wiir, as the Statute appoints : But in regard it was re- 
turned, That he was in cuſtodia Mareſchalli, and he could not 
otherwiſe habe his remedy, It was beld to be well enough. Se⸗ 
tondly, Fo that, being at New - England, it was not alledged to 
be in partibus tranſmarinis. And the Court, viz, Brampſton, Berke- 
ley, Heath, and my Self, held, That it is out of the Admiralls Ju- 
riſdiction, and that be hath no autbozity to meddle therewith : 
Wherefoze it was adjudged foꝛ rhe Plaintif. And the Friday fol- 
lowing, he appearing upon an Habeas Corpus, and thts cauſe re- 
turned; and that he was in erecution foꝛ this cauſe only, (which 
they held to be coram non Judice) the party was Diſcharged, 


Die 


7. 
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Die Martis n* Novembris 1667. 


1 a Report made by Mr. Vaughan from the 


Committee concerning Freedom of Speech in 
Parliament. 


Reſolved, &c. 


12 the Þouſe do agrie with the Committte, That the 
Act of Parliament in 4 Hen. 8. commonly entituled an 
Act concerning Richard Strowd, is a General Law ertending to 
indemnifie all and ebery the Members of both Þouſes of Parlia⸗ 
ment, in all Parliaments, foꝛ and touching any Bills,ſpeaking, 
reaſoning, oꝛ declaring of any matter oz matters in andconcern- 
ing the Parliament to be communed and treated of, and is a 
Detlaratoꝛy Law of the Antient and neceſſary Rights and Pꝛi⸗ 
viledges ol Parliament. 


Die Sabbati 2 3? Novembris 166 7. 


Reſolved, &c. 


TY the Judgment given 5 Car, againſt Sir John Elliot, 
Denzell Hollis, and Benjamin Valentine in the Rings Bench 
is an illegal Judgment, and againſt the freedome and Pꝛibilege 
of Parliament. 


Die Sabbati e Decembris 1667. 


Reſolved, &c, 


hat the Concurrence of the Loꝛds be deſired to the Votes 

of this Þouſe concerning Friedome of Spirch in Þarlia- 

ment, and that a Conference be on Monday next deſired to be had 

with the Lozds, at which time the Uotes map be delivered, and 
reaſons fo2 themgiven, 


Die Jovis 12 Decembris 1667. 


A Deflage from the Loꝛds by Sir William Childe and Sir 
Thomas Eſtcourt. 


Mr. Speaker, 


E Lo2ds habe Commanded us to atquaint you, that they 

agree with this Þouſe in the Uotes delivered them at the 

laſt Conference concerning Friedom of Spiech in Parliament. 
Die 


Die Mercurii 112 Decembris 1667. 


Ext the Lord Chamberlain and the Lord Afþley reported the 

effect of the ( onference with the Houſe of Commons yeſter- 
day, which was managed by Mr, Vaughan, who ſaid he was com- 
manded by the Houſe of Commons, to acquaint their Lordſhips 
with ſome Reſolves of their Houſe concerning the Freedom of Speech 
in Parliament, And to deſire their Lordſhips concurrence therein, 

In order to which he was to acquaint their Lordſhips with the rea- 
ſons that induced the Houſe of Commons to paſs thoſe Reſolves. 

He ſaid the Houſe of Commons was accidentally informed of cer- 
tain Books publiſhed under the name of Sir George Crokes Reports, 
in one of which there was a Cafe publiſhed, which did very much 
concerne this great Priviledge of Parliament, And which paſſing 
from hand to hand amongſt the men of the long Robe, might come 
in time to be a received opinion as good Law, 

The Houſe of Commons conſidering the conſequence, did rake 
care that this Caſe might be inquired into, and cauſed the Book 
to be produced, and read in their Houſe, and he thought it the next 
and cleareſt way to informe their Lordſhips,is to read the caſe it ſelf, 
which is Quinto Caroli primi Michaelmas Terme, which Caſe was read 
as fo. loweth. 


The King verſus Sir John Elliot, Denzell Holles, 


and Benjamin Valentine. 


N Infozmation was exhibited againſt them by the At⸗ 
A tourney Generall, reciting, That a Parliament was 
ummoned to be held at Weſtminſter 17 Marti. 3 Caroli Regis ibi- 
dem inchoat, And that Sir John Elliot was duely eleded and 
returned Rnight foz the County of Cornwall, and the other twa 
Burgeſſes of Parliament foz other places; And Sir John Finch 
choſen Speaker. That Sir John Elliot machinans & intendens 
omnibus viis & modis ſeminare & excitare diſco2d, ebill will, mur- 
murings, and ſeditions, as well verſus Regem Magnates Præla- 
tos Proceros & Juſticiarios, & reliquos Subjectos Regis, & totaliter 
deprivare & ſubvertare Regimen & gubernationem Regnĩ Angliæ, tam 
in Domino Rege quam in Concilliariis & Miniſtris ſuis cujuſcunque 
generis, & introducere tumultum & confuſionem in all eſtates and 
parts, & ad intentionem, that all the Rings Subjeas ſhould with- 
dꝛaw their affections from the Ring, the 23th of Febr. Anno 4 
Car. in the Parliament, and hearing of the Commons, falſo, 
malitioſe, & ſeditioſe uſed theſe woꝛds, The Kings Privy Coun- 
cill, his Judges, and his Councill learned, have conſpired together to 
trample under their feet the Liberties of the Subjects of this Realm, 

and che Liberties of this Houle, 


Hhhh And 
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And afterwards upon the ſecond of March Anno 4, afozeſaid, 


the Ring appointed the Parliament to be adjourned untill tbe 
roth of March next following, and ſo ſignified his pleaſure to the 
Þouſe of Commons; And that the Thrie Defendants the ſaid 
ſecond day of March 4 Car, malicioſe agreed, and amongſt them- 
ſelves conſpired to diſturb and diſtran the Commons, that they 
ſhould not adjourn themſelbes accozding tothe Rings pleaſure 
befoze ſigniſied; And that the laid Str John Elliot accozding to 
the agreement and conſpiracy afozeſaid bad malicioufly in pro- 
poſitum & intentionem prædictam in the houſe of Commons a: 
fozeſaid ſpoken theſe falſe, pernicious, and ſeditious woꝛds pec⸗ 
cedent, ac. And that the laid Denzell Holles, accozding to the 
agriement and conſpiracy afozeſaid between him and the other 
Defendants, then and there falſo, malicioſe, & ſeditioſe uttered 
hæc falſa, malicioſa & ſcandaloſa verba precedentia, &c. And that 
the ſaid Denzel! Holles, and Benjamin Valentine ſecundum agrea- 
mentum & conſpirationem predict, &c, ad intentionem & propoſi- 
tum predict, uttereb the (aid woꝛds upon the ſaid ſecond day cf 
March, after the {ſignifying the Rings pleaſure to adjourn 3 And 
the laid Sir John Finch, the Speaker, endeaboured to get out 
of the Chair, accozding to the Rings Command, They vi & ar- 
mis manu forti & illicito aſſaulted, evil intreated, and fozcibly de- 
tained him in the Chair; andafterwards being out of the Chair 
they aſſaulted him in theÞouſe, and evil entreated him, & vio- 
lenter manu forti & illicito dzew him to the Chair, and thꝛuſt him 
into 1t. Whereupon there was great tumult and commotion 
in the IÞouſe, to the great terroꝛ of the Commons there aſſem- 
bled, againſt their Allegtance in maximum contemptum, and tg 
the diſherilon of the King, bis Crown and Dignity, foz which 
at. To this Jnfozmation the Defendants appearing, pleaded 
to the Juriſdiction of this Court, That the Court ought not to 
babe Conuſans thereof, becauſeit is fo2 oftences done in Par⸗ 
liament, and ought to be there examined and punithed and not 
elſewhere. Jt was thereupon demurred, and after argument 
adjudged, That they ought to-anſwer, foz the charge is foꝛ con- 
ſpiracy, ſeditious aus and pzacices, to ſtop the adjournment of 
the Parliament, which map be examined out of Parliament, 
being ſeditious and unlawful Aas; and this Court may take 
Conuſance and puniſh them; afterwards dibers Rules being 
giben againſt them, viz. Sir John Elliot, that he ſhould ve com- 
mitted to the Tower, and ſhould pay 2000 |, Fine, and upon his 
enlargement ſhould find Sureties foꝛ his god bebaviour 3 And 
againſt Holles, that be ſhould pap a thouſanb Marks, and ſhould 
be impziſoned, and find Sureties, gc. And againſt Valentine, 
that he ſhould pay 500 l. Fine, be impꝛiloned and find Sure- 
ties. 

Then Mr. Vaughan laid much Emphaſis upon the words Machinans 


& intendeys, &c, and then went on, That the Houſe of — 
a 
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had not only read the Caſe as it was in the Pook, but did look into 
the Record, where in the Information it ſelt they found ſome conſi- 
derable differences from the Print, As that the Crime alledged con- 
ſiſting partly of Words ſpoken in the Houſe, partly of Criminal 
Actions pretended to be committed; The Gentlemen accuſed, 
Pleaded ſeverally, namely ſpecially to the Words, and a ſeyeral Plea 
apart to the Criminal Actions; But the Court dealt fo craftily that 
they oyer-ruled the whole Plea, mingled together and took it in Ge- 
neral, ſo that perhaps whatſoever was Criminal in the Actions might 
ſerve for a Juſtification of their Rule, an4 might make it ſeem in 
time to come a Preſident, and a Ruled Caſe againſt the liberty of 
Speech in Parliament, which they durſt not ſingly and bare-fac'd have 
done. 

The Houſe of Commons did take tare ro enquire what Antient 
Lawes did fortifie this the greateſt Priviledge of both Houſes, and 
they found in the fourth year of Henry the Eighth, An Act concern- 
ing one Richard Stroude, who was a Member of Parliament, and was 
fined at the Stannery Courts in the Weſt for condeſcending and agree- 
ing with other Members of the Houſe to paſſe certain Acts to the 
prejudice of the Stanneries; This Act was made occaſionally for him 
but did reach to every Member of Parliament that then was, or ſhall 
be; The very words being. viz, 

And over that it be Enaged by the ſame Authozity that all 
Suites, Accuſements, Condemnations, Executions, Fines, 
Amertements, Punilhments, Cozrecions, Greivantes, Char 
ges and Impoſitions, put oꝛ had, oz hereafter to be put oz bad 
unto, oꝛ upon the ſaid Richard, and to every other of the perſon 
oz perſons afoze-ſpecified that now be of this pꝛeſent Parlia- 
ment, oꝛ that of anp Parliament hereafter, ſhall be foꝛ any Bill, 
Speaking, Reaſoning oz Declaring of any Matter oz Batters 
concerning the Parliament to be commenced and treated of, be 
utterly boid, and of none effec;Und ober that, Be it Enaced by 
the laid Authoꝛity, That if the (aid Richard Stroud, oz any of all 
the ſaid other Perſon oz Perſons hereafter be vered, troubled, oꝛ 
othertviſe charged foz any cauſes as is afozefaid, that then he oꝛ 
they. and every of them ſo bexed 0} troubled of oz foꝛ the ſame, to 
babe Actton upon the Caſe againſt ebery fuch Perſon oz Per⸗ 
ſons ſo vering 82 troubling any, contrary to this Oꝛdinante and 
P2oviſion in the which Action the Party grieved ſhall recover 
treble Dammages and Coſts, and that hoPzorenion, Eſſoyne, 
nor wager of Law in the laid Action in anp wiſe be Admitted 
noꝛ reteibed. | 

He ſaid, tis very poſsible the Plea of thoſe worthy perſons, Den- 
zell Holles, Sir Fohn Elliot, and the reſt, was not ſufficient to the 
Jurisdiction of the Court, if you take in their Criminal Actions 


altogether; but, as to the Words ſpoken in Parliament the Court 


could have no Jurisdiction whilſt this Act of 4 Hen. 8. is in force, 
which extends to all Members that then were (or ever ſhould de) 28 
: welt 
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well as Strowd; and was a Publick General Law though made upon 
2 Private and a Particular occaſion, 

He recommended to their Lordſhips the conſideration of the 
time when theſe Words in the Caſe of Sir George Crokes Reports 
were ſpoken, which was the ſecond of March, 4 Carol, primi, being 
in that Parliament which began in the precedent March, 3, Carol, at 
which time the Judgment given in the Kings Bench about Habeas 
Corpus was newly reverſed, which concerned the freedom of our per- 
ſons, the liberty of Speech invaded in this caſe; and not long after 
the ſame Judges (with ſome others) Joyned with them in the Caſes 
of Ship-Money, invaded the propriety of our Goods and Eſtates, ſo 
that their Lordſhips find every part of theſe Words for which thoſe 
worthy perſons were accuſed Juſtified, 

If any man ſhould ſpeak againſt any of the great Officers, as the 
Chancellor or Treaſurer, or any of the reſt recited in thoſe Acts, as 
by accuſing them of Corruption, ill Counſell, or the like, he might 
poſſibly juſtifie himſelf by proving of it; but in this Caſe it was im- 

Mble to do it, becauſe thoſe Judgments had preceded and conclu- 
ded him, for he could make none, but by alledging their own Judge- 
ments which they themſelves had reſolved, and would not therefore 
allow to be Crimes, which they had made for Lawes. 

He did inform their Lordſhips that the Bill in the Rolls hath ano- 
ther Title then that he did mention; this being that, that the 
Clarkes knew it by, rather than the proper Title. 

The Words in the Caſe are charged ea intentione, which ought 
not to be; for it is cleere, and undoubted Law, that whatever is in 
it ſelf lawfull, cannot have an unlawful intent annexed to ir, Things 
unlawful may be made an higher Crime by theillneſs of the intent; for 
inſtance, taking away my Horſe is a Treſpaſs onely, but intending to 
ſteal him makes it Felony: borrowing my Horſe, though intending to 
ſteal him is not felony becauſe borrowing is lawful ; and there were no 
uſe of freedom of ſpeech otherwiſe, for a depraved intention may be 
annexed to any the moſt Juſtifiable Action: If a man eate no fleſh 
he may be accuſed for the depraved intention of bringing in the Py- 
thagorian Religion and ſubverting the Chriſtian: If a man drink wa- 
ter, he may be accuſed of the depraved intention of Subverting the 
Kings Government, þy deſtroying his Revenue both of Exciſe and 
Cuſtome, | 

No man can make a doubt, but whatſoever is once Enacted is 
lawful; but nothing can come into an Act of Parliament but it muſt 
be firſt offered or propounded by ſome body, ſo that if the Act can 
wrong no body, no more can the firſt propounding;the Members muſt 
be as free as the Houſes ; An Act of Parliament cannot diſturbe 
the State, therefore the Debate that tends to it cannot, for it muſt be 
propounded and debated before it can be Enacted. 

In the Reign of Henry the Eighth, when there were ſo many perſons 
taken by Act of Parliament out of the Lords Houſe, as the Abbots 
and Priors, and all the Religious Houſes and Lands takes _ - 
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had been a ſtrange Information againſt any Metnber of Parliament 
then, for propounding fo great an alteration in Church and State; 

Beſides, Religion it ſelf began then to be altered, and was perfect- 
ed in the beginning of Edward the Sixths Reigne, and returned again 
ro Popery in the beginning ot Queen Maries; and the Proteſtant Re- 
ligion reſtored again in the beginning of Queen Flizabeths 3 

Should a Member of Parliament in any of theſe times have been 
juſtly informed againſt in the Kings Bench for propounding or deba- 
ting any of theſe alterations: So that their Lordſhips perceive the rea- 
ſons and inducements the Houſe of Commons had to paſs theſe 
Votes now preſ nted to their Lordſlups. 

After theſe Votes were read, viz, 


Reſolved, &c. 


Þat the Ax of Parl'ament 4 Henry Eighth, commonly In- 
| tituleb, An Act concerning Richard Strowde, is a general 
Law, extending to tndempnitie all and every the Members of 
botb Þouſes of Parliament in all Parliaments foz and touch- 
ing any Bills, Speaking, Keaſoning oz Declaring of any mat⸗ 
ter 02 Matters in and concerning the Parliament, to be Com: 
muned and Treated of; and is a Declaratozy Law of the Anti- 
ent and necef{ary Rights and Pzibiledges of Parliament. 


Reſolved, &c, 
bat the Judgment giben 5 Carol: againſt Sit John Elliot, 
Denzel! Holles, and Benjamin Valentine Eſquires, in the 
Kings Bench, was an illegall Judgment, and againſt the free- 
dome and P2ibiledge of Parliament; 


To both which Votes the Lords agree with the Houſe of 
| Commons, 


1 Pon conſideration had this day of a Judgment given in 
the Court of Rings Bench in Michaelmas Terme, in the 
fifth Bear of Ring Charles the Firſt, againſt Sir John Elliot 
knight, Denzel! Holles, and Benjamin Valentine Eſquires, which 
Judgment is found to be erroneous 3 It ts ozdered by the 
L 02ds Spiritual and Tempoꝛal in Parliament aſſembled, That 
the laid Denzell Holles Eſquire (now Lozd Holles, Baron of 
Ifeild) be beſired tocauſe the Roll of the Court of Rings Bench 
wherein th? laid Judgment ts recozded, to be bꝛought befoze the 
Loꝛds in Parliament by a Writ of Erroz, to the end that ſuch 
further Judgment map be giben upon the laid Caſe, as this 
Þouſe ſhall find meet 3 


Mellage was ſent to the Þouſe of Commons by Sir 

/ \ William Childe, and Sir Juſtinian Lewin, to acquaint them, 

that the Loꝛds do agree ta thoſe Uotes which were delibered at 
the Conference yeſterday. 

Jitt Diz 


Die Mercuru 15* April 1668. 


2 Countel have been this dap beard at the Bar, 
as well to argue the Errozs aſſigned by the Lozd 
Holles, Baron of Ifeild, upon a CUrit of Erroz depending in 
this Þcuſe, bzought againſt a Judgment given in the Court 
of Kings Bench in 5 Car 1"i againſt the laid Lozd Holles, by 
the name of Denzel Holles Eq; and others; As alſo to main- 
tain and defend the laid Judgement on his Majeſties behalf : 
Upon due conſideration had of what bath been offered on both 
parts thereupon, the Loꝛds Spiritual and Tempozal in Par- 
liament, Do oꝛder and adjudge, That the laid Judgment given 
in the Court of Kings Bench in 5 Car, primi againſt the ſaid 
Denzell Holles and others, ſhall be reverſed. 


The form whereof (to be affixed to the Tranſcript 
of the Record) followeth; 


T quia Curia Parliamenti de Fudicio ſuo de & ſuper premiſcts rea- 

dend nondum adviſatur, dies datus eft tam predict, Galfrido Pal- 
mer militi & Baronet, qui ſequitur, &c. quam predict, Denzel Domins 
Holles coram eadem Curia uſque ad diem Mercurii decimum quintuns 
diem Aprilis tunc proximum ſequentem apud We ſtmonaſt. in Comitat, 
Midd. de judicio ſuo inde audie nd. eo quod Curia predict, nondum, &c. 
Ad quem diem coram Curia predict. venit tam predict. Galfridus Pal- 
mer qui ſequitur, &c. quam prædictus Denzel Dominus Holles in pro- 
prits perſonis ſuis, Super quo, viſis, & per eandem Curiam nunc hic 
plenius intellectis omnibus & ſingulis premiſsis, maturaque deliberatio- 
ne inde habita, Conſideratum eſt per Curiam prædictam, uod Fudi- 
cium predict. ob errores prædictos & alios in Recordo & Proceſſu prædi- 
ctis compertos Revocetur, Adnulletur & penitus pro Nullo habeatur, Et 
quod predict, Denzel Dominus Holles ad omnia que idem Denzel Dd- 
minus Holles occaſione Fudicii predict, amiſit Reſtituatur. 


Jo. Browne, Cleric. 


Parliamentorum. 
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An Alphabeticall Table of the Names of the 
Principall Caſes adjudged and reported 
in this Book. 


A. 


Bdy, Alderman of Ton- 
A don his Caſe, pag. 585 
Acton verſus Symon, 414 
Adams verſus Hilks, 164 
Adams verſus Lord Warden of 
the Stanneries, 333 
Anonimi, 96.139.145. 201. 202. 
229, 233, 264, 280, 297.316, 
336. 337. 339. 380. 403. 413. 
464. 472. 499. 509. 561,571, 
579. 580. 
Anſley verſus Chapman, 157 
Angell verſus Sir William Coo- 
per, 517 
Appleton verſus Stoughton, 516 


Arundell verſus Sanders, $502 
Arundell verſas Mare, 552 
Arſcott verſus Heale, 6 


Aſpie verſus Pembridg, 597 
Aſcoughs Caſe in the Court of 


Wards, 525 
Atkey werſss Heard, 219 
Audley verſus Halſey, 148 


Ayleſworth verſus Chadwell, 38 


B. 
Babington verſus Wood, 180 
Bachellor verſus Gage, 188 
Bacon verſus Bacon, 601 
Bagnall verſus Knight, 553 


Baker verſus Hacking, 387, 405 
Baker verſas Breerman, 418 


Baker verſus Willis & others,476 
Baldry verſus Packard, 46 
Ball verſas Baggerly, 326 
Ball verſus Trelawney, 603 
Banniſters Caſe, 38 
Barnaby verſus Rigalt, 301 
Barkams Caſe, 07 
Bardſey verſus Clyfron, 541 
Barfoot verſus Norton, 559 
Bathels Caſe, 570 
Baynes verſus Brighton, 515 
Bayly _ Offord, 137 
Bauderock verſus Mackaller, 330 
| Beale verſus beale, 383 


; Beamond verſus Long, 208, 227 


Beare verſus Woodley, 154 
Bells Caſe, 44 
Benſon verſus Flower and Black- 
well, 166 
Sir Simons Bennets Caſe, 104 


Sir Joh. Bennet verſas Eaſden, 55 


Benſteds Caſe, 583 
Bethyll verſus Parry, 189 
Berry verſus Heard, 242 
Bigot verſus Smith, 102 
Birt verſus Manning, 425 
Bland verſus Inman, 288 
Blage verſus Gold, 447.473 
Blunden verſus Baugh, 302 
Blyzard verſus Barns, 307 
Sir John Bodvell verſus Bod- 
vell, 170 
Bord verſas Cudmore, 83 
Boulton verſus Banks, 254 
Boreton ver. Nicholls, 363. 40 f 


Bower 


Bower and his wife verſus Coo- 
per, 486 

Bradſtock verſus Scovell, 

Brett verſus Kead, 343 


Brices Cale, 593 
Brikendens Caſe, 9 
Brian verſus Cockman, 322 
Bryan verſus Wikes, 572 
Bryan verſus Wetherhead, 17 
Brown verſus Taylor, 38 

zrown verſus Hancock, 115 


Ld, Brooks werſ, Ld. Goring, 197 


Broxhorn verſus Dagar, 320 
Bull verſus Wyatt, 
Bumpſteds Caſe. 438, 448 


Butler wverſ#s the Preſident of the 

Colledge of Phyſitians, 256 
Burgoin verſ. Spurling, 273.283 
Burgeſſes Caſe, 365 
Buſhell and others 2/. Yaller 408 
Burwell and Harwells Caſe, 597 


5 
Calmadies Caſe, 595 
(Canway verſus Aldwin, 573 
Cartoons Cale, 8,9 
Cation verſus Mills, 291 
Caſtle — Hobbs, 21 


Lady Cavendiſh verſus Middle- 

ton, 141 
Cawdry verſus Higheley, 270 
Ceely verſus Hopkins, 474 480 
Ceeley verſus Hoskins, 50g 
Chambers Caſe, 133.168 
Chambers verſus Bromfield, 601 
Chamberlain verſus Turner, 129 
Chapman verſus Chapman, 76 


Chapman verſus Allen, 271 
Chapmans Caſe, 340 
Chedleys Caſe, 331 
Lady Chicheſley verſus Thom- 
on, 104 
Child verſus Greenhill 553 
Cholmleys Caſe, 464 
Claphams Caſe, 7 
Claxton verſas Lylbotn, 322 
Cleve verſus Veer, 450.457 


neff Table 
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Clothworthy veſus Clothwor- 

thy, 436 
Codrington w:rſus Rodman, 198 
Sir Edw. Cok es, Sheriff, &c. 25 


Coke verſus Younger, 16 
Coke verſas Dowze, 241 
Coke werſus Coke, 521 
Cooks Caſe, 537 
Collis verſus Malon, 282 
Congham ver ſus King. 221 
Copland, verſus Pyott, 244 
Coopers Cile, 544 
Corbet verſus Bans, 443 


Sir William Courtney werſus Sir 
Richard Greenvile, 209 
Cort verſus Biſhop of St. Davids, 


341.348 

Coxs Caſe, 176 
Crane verſus Crampton, 31 
Crane verſus Holland, 138 
Crayford verſus Cray ford, 106 
Crawleys Caſe, 567 
Sir Randall Crew erſus Sir 
George Vernon, 97 
Cripps verſus Gryſill, 37 
Criſp verſus Prat, 548 
Crowley verſus Dawſon 204 
Arth, Crohagens Caſe, 332 


Crump verſes Barne, 31 
Cule v/.Executors of Thorn, 186 


Cucko verſus Starre, 285 
Cuſacks Caſe, 128 
D. 

Dalby verſ#s Dorthall, 553 
Daly verſus Belamie, 542 


Daniell verſus Count de Hert- 


ford, 542 
Darroſſe verſus Newbott, 143 
Davenport verſus Penſell, 516 
Davie verſus Hawkins, 53 
Dawſon ver{#s Lee, 566 
Decrow we ſus Jenkins, 178 
Delve verſus Clerk, 285 
Denns Cale, | 114 
Dennis verſus Payne, 331 


Derbie verſus Hemming, 593 
Digbie 


———— — E———_— —— . —— — 
—— — — er meme 
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Digbie verſus White, 426 
Dike verſus Ricks, 335 
Dodſon verſus Lynn, 475 


Done 2. Smethier & Leegh, 415 
Dow verſus Golding, 195 
Down verſ. Hathwayte, 416,418 
Downs verſus Winterflood, 202 


Dorcheſter verſus Webb, 372 
Drake verſus Corderoy, 288 
Drake verſus Munday, 207 
Drakes Caſe, 220 


Sir John Dreydon, &c. werſus 
Yates and the Biſhop of Peter- 


borough, 585 
Dunſcomb werſus Smith, 164 
Sir Edw. Duncombs Caſe, 366 


Vicount Dunbarrs Cale, 349 
Dymmock verſus Fawcett, 393 


E. 


Eaton verſus Ayloff, 110 
Edgar and Webb vſ. Sortell, 169 
Edwards verſus Woodden, 323 
Edwards verſus Rogers, 524.543 


Eliot verſus Sky pp, 338 
Sir John Eliot & Hollis Caſe, 181 
Ellis verſus Johnſon, 261 
Eve verſus Wright, 75 
Evans and Fynches Caſe, 473 


Evans and Cottingtons Caſe, 506 
Evelins Caſe, 551 
Eyres verſus Eyres, 52 
Eyres verſus Taunton, 295.312 


F. 


Facy verſus Long, 
Fairwert ers Caſe, 

F. eley verſus Eaſton, 
Farrer verſus Engliſh, 
Faringron verſus Prince, 
Farington verſus Keymer, 112 
Fawkner +. Bellingham, 80.214 
Sir Gregory Fenner verſus Ni- 


237.559 


cholſon and Paſefeild, 61 
Fenns Caſe, 314 
Sir Hen, Ferrers Caſe, 371 


|. Fines verſus Norton, 


——— — 


278 
F:th verſus Wagſtaff, 318 
Sir John Fitz herbert verſe Fitz- 


herbert, 483,484 487 
Flight verſus Craſden, 8 


Flowers C aſe; 211 
Flower ver ſus E. gar, 214 
Flower verſas Baldwin, 217 
Forger verſus Sales, 147 
Foſter verſus Smith, 31 
Fortherbys Caſe, 62 
Freemans Caſe, 579 
Fryer verſus Fawkenor, 164 
Fulwoods Caſe, 482, 484. 488 
492. 
Fynch verſus Lamb, 294 
G. 
Gee verſus Freedland, 47 
Geery verſus Reaſon, 128 


George verſus Harvie, 282, 324 


Gennings verſus Lake, 168 
Gilpin verſus 5 161 
Gilbert verſus Fletcher, 179 
Girlings Caſe, _ 446 
Gobbets Caſe, 339 
Goodyear verſus Platt, 471 
Goodyear ver ſus Bilhop, 265 
Goldſmith verſus Sydnor, 362 


Goodwin vſ. Sir Rich, Moor, 161 
Goodwin /. Ann Weſt, 522.540 


Goſhawk werſus Chiggell, 145 
Gray verſus Felder, 209 
Lord Grays Caſe, 608 
Greens Caſe, 16 
Green verſus Guy, 146 
Green verſus Lincoln, 318 
Groſſe verſus Gayer, 172 
— verſus Jenkins, 178 
Gryflyth verſus Byddle, 275 


Gryffych and his Wite verſus 


Lewis and his wife, 444 
Gryflyths Caſe, 390 
Grylyle verſus Whitcock, 283 
Gwyn verſus Gwyn, 310 

| Gybbs verſus Wibourn, 526 
Gymlet verſus Sands, 391 
K KK K H 


— 
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H, 


Hall verſus Marſhall, 497 
Halleys Caſe 87 
Halley verſus Stagton, 268 
Halloways Gig 3 
Hallyday verſ#s Oxenbridg, 234 
Haymond verſus Dod, 5 

arritons Cale, 503 
Harlow verſus Wright, 195 
Harris _— Richards, 272 
Harts Caſe, 350 
Hawkins verſus Bilhead, 404 
Hayes verſus Hayes, 433 
Lord Haſtings verſus Sir Archi- 

bald Douglals, 343 


Anne Healing verſus Lord Major 
of London, 574 
Hearn verſus Allen, 57 
Helier verſus Hundred de Ben- 
hurſt, 211 
. verſus Heliers, 175 
Herbert verſus Laughluyn, 492 
Hilton verſus Bembridge, 440 
Hilton verſus Pawle, 92 
Hill verſus Thornton, 165 
Hitcham verſus Porter, 286.419 
Hinſley verſus Wilkenſon, 387 
Hix verſus Holingſhed, 261 
Hobert and Strouds Caſe, 209 
Hodges vſ. Moyſe & Scriven, 45 
Hodgkinſon verſus Whood, 23 


* 


| 


— — 


— 


Hulm verſus Heyloc l, 200 

Hamphry verſus Knight, 455 

Humphry verſus Stanfeild, 469 

Hyot verſus Hoxton & Brough- 
ton 


> 133 
Hynd 4, Biſhop of Chicheſt. 237 
I, 


James verſus Heyward, 184 
James verſus Tutney, 497. 532 


Jaxton verſus Tanner, 236 
Jeffes Caſe, 175 
Jetfrys verſus Payne, 510 
Jenkins verſus Young, 230 
Jennings verſus Vandeput, 263 
Jeroms Caſe, 74 
Jeſſon verſus Laxon, 254 
Inkerſols verſus Samms, 139 
Johns verſus Rowe, 106 


Johns and Robinſon verſus Dodſ- 


worth, 192 
Johns verſus Stayner, 272.28. 
Johns verſus Stratford, 309 
Johnſon verſus Rowe, 265 
Johnſon verſus Davie, 327 
Ireland verſus Blockwell, 575 


Iſham verſus York, 14 
Iſham verſus Morrice, 109 
Juxon verſus Thornhill, 


K. 


Holms ver ſus Savill, 116 | Kadwallader verſus Brian, 162 
Holm verſas Lucas, 6 | Keeley verſus Manning, 180 
Holms Caſe, 376 Kerchevall verſus Smith, 285 
Holt — — Sambach, 103 Kendall verſus Fox, 145 
Hollingſheds Caſe, 229 | Kenion verſus Davies, 487 
Hopeſtill verſus Searle, 386 | Kelland verſus White, 494 
Sir Charles Howards Caſe, 59 Earl of Kent verſus Steward and 
Howell John verſus Thomas, 91 Scot, 358 
oe cd verſus Hopkins, 165 | Kemp verſus Barnard, 513 
Houell verſus Barns, 382 Kiffyn verſus Vaughan, 262 
Horn verſus Barber, 421 | Kirtons Caſe, in the Court of 
Hughs verſus Farrer, I41 Wards, 87 
Hughs verſus Bennet, 495 | The King verſus Maynard, 231 
Hughs Cale, 195 | The King and Codrington verſus 
Hughs verſus Harris, 


ant} Rodman, 198 


The 


89s | 
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"King verſus Sir James Wing- | 
| feild, 251 
| King verſus Eliot, Hollis, and | 
Valentine, 181 | 
King werſus Hobert and 
Stroud, 209 
King and Barns verſus Hill | 
and Windſor, 232 | 


King verſus Major & Com- 
| monalty of London, 252 
| King v. Ward & Lyme, 266 
King verſus Sherington Tal- 
v | bot, 311 
— King verſ. Bagſhaw. 347.361 
King verſus Archbiſhop of 
Canterbury & Prieſt, 354 
King v[.Sir Baſill Brook, 409 
| King verſus Mynn, 410 
| King verſus Inhabitants of | 
Epworth, 439 

| King verſus Rooks, 491 
King verſus Hewayd, 498 
| King and Informor werſus 


a) 


Freedland, 499 | 
| King againſt Sir John Drey- 
King verſus Lord 204 
King verſus Edwards, 320 
King verſus Coke, 384 
King verſus Fitch, 414-452 
Kings verſus Hilton, 603 
Knight verſus Harvey, 25 
Kniveton verſus Latham, 490 
Kynaſton verſus Moore, 89 

L. | 

Lacon verſus Barnard, 35 | 

Lakins verſus Sir John Lamb and 

Holt, 235 
Lancelot verſus Allen, 248 


Langham verſus Bewett, 68,69 
Lancaſter verſus Keyleygh, 300 
Langden verſus Stokes, 383 
Langford-bridg, 365 
Levanns Caſe, 201 
Lawrance verſ. Woodward, 277 | 
Latham verſus Atwood, 515 


Launder verſus Brooks, 561 
Lawſons Cale, 507 
Lawe 2 erſus Harwood , 440 
Lewknor verſus Cruchley, 140 
Leycroft verſus Dunker, 317 


Richard Lees Caſe, 592 
Lee verſus Boothbye, 521 
Lee verſus Ruſſell, 56 
Levetts Cale, 538 
Leytons Cale, 584 
Earl of Lincolns Cafe in Star- 

chamber, 65 


Sir Martin Liſter a/. Homes, 544 
Liſter verſus Bromley, 236 
Love verſus Platers, 49 
Long verſus Nethercote, 143 
Lodg verſus Hollowell, 587 
Major and Commonalty of Lon- 


don verſus Alford, 574 

| Lloyd verſus Gregory, 5c 2 
Lutterell verſus Lea, 297 
Lynnet verſus Wood, 157 

NI. 

Marſhalls Caſe, 9 
March verſus Culpepper, 70 
Mariot verſus Kinſman, 219 
Sir Wil, Maſham /. Bridges, 223 
Mathews verſus Whetton, 233 
Major werſus Talbott, 285 


Major verſus Brandweod, 260 

Manning verſus Fitzherbert, 271 

Le Marchant ⁊. Rawſon, 274,278 

Mac kaller verſus Toderick, 337, 
353,361 

Mayo verſus Coglhall, 406 

Mann verſas Biſhop of Briſtow 


and Hide, 505 
Martyn verſus Nicholls, 573 
Mead werſus Perkins, 261 
Mead verſus Thurman, 393 


Mead vf. Sir John Lenthall, 587 
Meredith verſus Jones, 244 
Merrick werſus Hundred de 


Rapeſgate, 376 
Sir Henry Mildmays Caſe, 59 
Mills verſus Mills, 239,241 

Kkkk2 


Miller 
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Miller and Johns verſus Manwa- 


20 


ring, 3 
Middlemore verſus Goodale, 
503,05 
Sir Math. Mints Caſe, 596 
Morrice verſus Prince, 520 


Morrice verſus Fletcher, 53 
Lord Morley 2. Biſhop of Chi- 
cheſter in the Star- chamber, 67 


Morley verſus Pragnell, 510 
Moor, verſus Hodges, 99 
Morant verſus Cummin, 94 
Morgan verſus Green, 187 
Morgans Caſe, 383 
Mott verſus Butler, 236 
Mounſon werſws Cleyton, 255 


Sir William Mounſon verſus 
Bourn, 519,526 
Moulin /. Sir Joh. Dalliſon, 484 


Moyſer verſus Gray, 446 
Mulcarry verſus Ey res, 511 
Mynn verſus Coughton, 109 
Mynn verſus Hynton, 329 
N, 

Nalh verſus Preſton, 190 
Needler verſus Symnell and his 
Wife, 417 
Netter verſus Percivall Brett, 
391, 395 


Nevill ⁊/. South & Delabatr, 286 
Neviſon verſas Whitley, 501 
Earl of Newport verſus Sir Hen. 


Mildmay, 307 
Nichols verſus Walker and Car- 

ter, 394 
North verſus Wingate, 559 
Norton verſus Acklane, 580 
Norton verſus Fermer, 113 

O. 

Otm werſus Pemberton, 389 


Owen verſ. Thomas ap Rees, 94 
Owen verſus Long, $72 
Oxtord verſus Rivet, 79,93 
Earl of Oxford verſus Water- 

houſe, 574 


— 


| 


. 

Martin Pages Caſe, 332 
Palmer verſus Knight, 385 
Parker verſus Grigſon, 282 
Parker verſus Taylor, 316 
Parker verſus Bleche, 568 
Parkers Caſe, 583 
Peacock verſus Steer, 2 

Iſabel Peeles Caſe, 112 
Pero verſus Pemberton, 101 


Earl of Pembrook verſus Boſtock 

and Green, 173 
Pewes Caſe, 183 
Pewe & his wife /. Jefferys, 4.56 
Penſon verſus Gooday, 327,329 


Peck verſus Ambler, 349 
Peard verſus Johns, 382 
Peity vcrſas Diggs, 494 


Per inſon verſus Gilliford, 5 
Pelham verſus Hemming, 
Phelps verſas Lane, 2 
Pilchard verſus Kingſton, 
Pigot verſus Pigot, 

Platt verſus Plummer, 


Player ve. Warn and Dewes, 54 


Plowden verſus Oldford, 582 
Powell verſus Plunket, 52 
Powell verſus Sheen, 521 
Poynter verſus Poynter 194 
Porter == Hutchman, 315 
Porters Caſe, 46 
Prieſt verſus Wood, 201 
Prigions Caſe, 341, 350 
Price verſus Parkhurſt , 420 
Prinſors Caſe, 602 


Proctor verſus Chamberlain, 563 


Prowſes Caſes, 389 

Pruett verſus Drake 300 

Purchaſe verſus Jeggon, 78 

Hugh Pynes Caſe, 117 
R, 

| Randall verſus Scory, 313 

\ Reymund werſus hundred de 


| 
| 


37 
Rey- 


Oking, 
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Reymund verſus Burbage, 580 
Reynell 2. Champernoon, 228 
Reve v/. Malſter & Barrow, 410 
Reve verſus Digby, 495 
Reignalds Cale, 63 
Rhemes verſus Humphreys, 254 
Roe and Bond verſus Devys, 563 
Rowden verſus Malſter, 42 
Rolt verſus Sharp, 77 
Royſons Caſe, 146 
Rockey verſus Huggens, 220 
Robenſon verſus Cleyton, 240 
Roſe verſus Bertlett, 292 
Roboldham vcrſus Vanlech, 378 


8. 
Savern verſus Smith, 7 
Sands verſus Trefuſes, 575 


Sands verſus Trevillian, 107.193 
Vicount Say and Seal verſus Ste- 


— — 


phens, 125 
Lord Says Cale, 524 
Salvin verſus Clerk, 156 
Salmon verſus Percivall, 196 
Lord Savills Caſe, 205 


Sankil! verſus Stocker, 
Sandeis ver ſus Cornith, 
Sacheverill verſus Porter, 
Salter verſus Brown, 
Biſhop ot Salisb, verſus Hunt, 581 


224 
230 


482 


Scavage werſns Hawkins, 571 
Seagood verſus Hone, 366 
Seaman — Bigg, 480 
Seels Cale, 557 
Shalmer verſus Foſter, 177 
Shepheards Caſe, 190 
Sharps Caſe, 352 


Sheerman verſus Lylly, 597 
Sicley verſ. Doct. Mondford, 63 


Simms verſus Smith, 176,299 
Skevill verſus Avery, 138 
Slaters Cale, 470 
Slocombs Cate, 442 
Sloper verſus Child, 595 


436 | 


| 


| 


: 
[ 
: 
1 


— 


' 


Smith verſus Trynder, 22 
Smith verſas Wade, 32 
Smith verſus Richardſon, 33 
Smith verſus Aſhe, 58 
Smith verſus Executors of Poyn- 
drell, 97 

| Smith verſus Norfolk, 225 
| Smith verſus Hodgeskins 276 
Mary Smiths Caſe, 465 
Smith verſ. Smith, 410,421,425 
Smith verſus James, 574 
Smith verſus Smith, 507 
Smith verſus Cooker, F12 
Smith verſus Roſley, 529 
Snape verſus Norgate, 167 
Snape verſus Turton, 472 


— 


Sir Richard Snowd verſ.. 321 
Southley verſus Price, 247 
Southoſd verſus Daunſton, 269 
South and others v Griffyth, 481 


Spalding verſus Spalding, 185 
Sparrow verſas Matterfock, 3i9 
Spirt verſus Bence, 368 
Spencer verſus Medbourn and his 

Wite, 420 
Spooner v/, Day and Maſon, 432 
Sprig verſus Rawlinſon, 554 
Stantord verſus Cooper, 102 
Star verſus Buckhold, 309 
Stephens ver ſus Potter, 99 
Stephens werſus Facone, 379 
Stephens Cale, 556 
Stephenſons Caſe, 389 
Stile verſus Fynch, 381 
Surlie verſus Hill, 283 
... , Verſus Stringer, 599 
Stroud verſus Hoskins, 208 
Stone verſus Linger, 467 


Stone verſus Newman, 427, 450 
Stockman verſus Hampton, 441 
Stonehouſe v. Corbet, 381. 400 
Suttons Caſe, 63 
Swayn verſus Rogers, 32 


Sway n verſus Stephens, 245.333 


| Swytt verſus Eyres, 


546 


Smart verſus Doct. Eaſdale, 199 | Symonds vf, Mewdeſworth, 193 
Smith werſus Craſhaw, Ward, | Sir George Symonds verſas Sir 

c8 
Symonds 


and Ford, 15 


Michael Creen, 
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Symonds verſus Seabourn, 225 | 


| 
| 
i 


| 


| 
| 
| 
| 
| 


Sydenham werſus Parr, 486 
Doctor Sybthorps Caſe, 417 
Sydown verſus Holm, 422 
. 
Taylor verſus Page, 116 
Taylor verſus Star key, 192 
Taylor verſus Willis, 219 
Taylory verſus Jackſon, 513 


Tankeiſley verſus Kobinſon, 163 


Taverner verſus Skingle, 226 
Terryes Caſe, 564 
Thorowgood and J.ques verſas 


— 


' 
| 


W. 
Walker verſus Riches, 


I62 
Walker verſus Sir John Lamb, 


258 

Ward verſus Uncoin, 217 
Ward verſus Pettiter, 262 

| Walſh verſus Biſhop, 239.242 
Watts verſus Baker, 264 

| Waller and Petty w, Sands, 274 
Sir William Wallets Caſe, 372 


| 


| Whitmore verſus Porter, 


Watkinſon verſus Turner, 594 


Weſtley verſus Allen, 94 
Welt verſus Treude, 187 
Aquila Weeks Caſe, 203 
Wells verſus Some, 240 
Webb verſus Nicholls, 459 
Whyte verſus Ryſden, 20 


Whyte verſus Hanby, 525 
Whytacres verſ. Hamkinſon, 73 
88 


| Windſor werſ#s Hundred de 


Collins, 75 
Thorsby verſus Warren, 159 
Thornton verſus Lyſter, 514 
Thorn verſus Shering, 586 
Topſall verſus Edwards, 163 
Townley verſus Chaloner, 312 
Townſend verſus Hunt, 408 
Tolſon verſus Clerk, 438 
Tomlings verſus Brett, 517 
Torles Caſe, 582 
Tredymmock werſus Perty- 

man, 259 | 
Tregm ell verſus Reeve, 437 
Tregole verſus Wenneil, 594 
Turner verſus Lee, 471 


Turner verſus Palmer, 
Tutter verſ, Hundred de Dacorn, 


41 
Sir Humphry Tufton & Sir John 


Aſhleys Caſe, 144 
Tyler verſus Wall, 228 
Tyndails Caſe, 252 
Tyldens Caſe, 264.291 
Tyffyn verſus Wingfield, 325 

V. 
Udall verſus Tyndall, 28 
Venables Caſe, 10 
Vely verſus Harrys, 328 
Vincent verſus Leſney, 18 
Vivian verſus Shipping, 384 


Farnham, 40 
Wilcocks verſus Bradell, 73 


Sir William Withipoles Caſe, 


| 134.147 
' Wicks verſus Shepheard, 155 
Wilſon ver ſus Chambers, 262 
Wickham verſus Enfeild. 351 
Wilkinſon verſus Merry land, 
| 447.449 
Marqueſs of Wincheſters Cate, 
| 504 
Sir Henry Williams Caſe, 595 
Woolf verſus Hole, QI 
Woolner verſus Hold, 489 
Woolnoughs Caſe, 552 
. 
Yates verſus Sir John Dreydon, 
Cc. 589 
Young verſus Fowler, 555 
Young verſus Young, 86 
Young verſus Pride, 89 
Young verſus Stowell, 299 


wall hes. or «i 


— 
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*The ſecond TABLE 


containeth the ſeverall 


abſtrafted matters and points of Law, 


which are controverted and 


reſolved in the Book. 


Abatement of Writs. 


N Treſpaſs againſt Baron and 
Feme; becauſe the Baron 
died berwixt the day of 
Niſi prius and the day in 
Banco, pag. 509 

Becauſe one of the Parceners or Joynt- 
tenants, Defendants, dyed, pendant 
the Writ, 574, 583 


Acceptance. 


Where it ſhall take away title of Entry 
for a forfeiture, 96.193.234 
Of a Bond, or other Security, before 
the day due, or after, whether it diſ- 
chargeth che Bond, 85.86 
Vide tit. Leaſes. 


Accompt. 


W hat plea ſhall be in barre, and what 
in diſcharge of an Accompt, before 
Auditors, 116 

Againſt one as Gardian in Socage, 
whether he ought to recite the Sta- 
tute of Marib iage, 229 


Actions. 


Attio moritur cum perſona, how to be 
underſtood, 540 
Where it ſhel| be brought upon the 
privity of Contract, and where up- 


— 


on the privity of Eſtate, 


183,184 
Being tranſitory, it may be laid in any 
County, 444 
Action upon the Caſe, for falſly pro- 
curing one to be endicted of Trea- 
ſon, 15. 16.239 
| For 85 5 Felony to ones charge, 277. 
| - 200, 


In matter of deceipt, where it lies, 147. 
142 

| For miſuſing his Horſe, 20 

For reſcuing one out of Execution, and 


whether it lies for the party Debtee, 


107 
For falfly cauſing money to be twice 
paid, 141,142 


In nature of a conſpiracie, whether it 
lies againſt one only, 239.271 
How it ſhould be brought, 286.315. 
553,554. 
For keeping a Dogge uſed to bite 
Sheep, 487 
| For keeping a Dogge uſed to bite 
| Hoggs, which killed an Hogge, 254 
Againit an Apparator, forfalſly citing 
one, ex Oſſicio, into the Spiritual 
Court upon pretence of fame 291 
For ſtopping ancient lights in an houſe, 
325 
For ſtopping a Water. courſe, which 
ran to his Mill, 499 500.575 


For erefting a Tallow-Furnace by a 
Chandler, to the annoyance of an 
Inn-keeper and his Gueſts, 510 

Againſt the Baylif of a Liberty, for 
ſuffering one,who was arreſted at che 

329,330 

By 


Plaintifs Suit, to eſcape, 
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By an Executor againſt the Sheriff, for 
not returning a Writ executed in vi- 
ta Teſtatoru, 297 

Whether it lies for a Commoner againſt 
his Lord or any other, who erects a 
Warren in the Land adjoyning, and 
with Conies eat up the Common, 

387,388 

For diſturbance of a Commoner by En- 
cloſure, 432 

Whether it lies in nature of a Valore 
AMariagn, 502.503, 

For an Hawk, 544 

Whether it lies againſt Tenant at will 
for waſte done, 187 

Whether it lies by Baron and Feme, for 
wrong done to the Eſtate of the 
Feme during coverture, 438 

Action of Trover & Converſion, whe- 
ther itlies for money out of a bagge, 


9 

Whether it lies ofa Bond. What ſhall 
be ſaid a converſion thereof: And 
whether the date thereof ought to 
be ſhewn, 262.544.545 
Whether it lies for the Leſſor, it he 
grant over, Cc. againſt a Stranger, 
or the Leſſee himſelf, for cutting 
and carrying away timber- trees, du- 
ring the Leaſe for years, 242 
Whether it lies by the Leſſee ſor life, 
for cutting the Loppings, which 
were reſerved to the Leſſee, upon 
excepting the Trees to the Leſſor, 
437.438 

Whether T rover & Converſion of Tim- 
ber- trees lies for the Bargainee of 
him in Reverſion during the Eſtate 
for life, being felled and carried a- 
way by Tenant for life, or his Gran- 
tee, 274 
Whether Trover & Converſien lies for 
Cattel put to Paſture at a weekly 
ſumme, which are detained for not 
paying the paſturage, 271 
Trover againſt Baron and Feme upon 
Trover and Converſion, of Goods to 
the uſe of them, 494.495 
Whether an Action of Trover & Con- 
verſion is within the Statute of 21 
Fac. of Limitations, 333 
Action of Treſpaſs upon the Caſe, 
uod vi & armis cepit & chaſeavit 
his Cattel into the (loſſe of 7. 5. 
for which, being damage feſant, he 


paid 40 8. for amends to the ſaid 
7.S. 325 
Action upon the Statutes of Hue and 
Cry, how they ſhall be brought, 2 11. 
212,213 

Whether a Writ of Error lies npon 
that Action, 142 
Action upon the Statute of Mainte- 


nance, 232 
Upon the Statute of Scandalum Mag- 
natum, 135.136 


Action upon th: Caſe for words: If the 
words be uncertain, it lies not, 283 
For words ſpoken at two ſeveral dayes, 
if damages be intirely given, and the 
words ſpoken at one time be not 
actionable, how Judgement ſhall be 
given, 237.327.328 
Whether it lies for ſaying 5. S. is the 
reputed father of ſuch a baſtard, 436 
Suſpicion is no good cauſe to juſtific 
the ſpeaking of ſlindrous words, 32 
For words ſlandring ones title, 140. 
; 141.469 
Special prejudice muſt be therein al- 
ledged, 141.469 
It is not within the Statute of 21 Pac. of 
Limitations, 141 

For words in ſcandal to his Place or 
Office, 14.15.40-192.22 267. 
459.460 510.563, 

For words ſcandalizing his Trade or li- 
ving, 31. 211. 236. 237. 265. 270. 
282. 317. 319. 382. 472. 515 316. 
570. 

For words, whereby loſs of life or cor- 
poral puniſhment would enſue, 52. 
92. 135. 140. 163. 177. 236. 268. 
269. 277. 282. 283. 288. 307. 31K. 
320. 321. 322. 324. 326. 327. 328. 
329. 337.378. 417.474. 475. 480 
489 509. 510. 512. 553. 572. 

For defamation and words of inconti - 
nency, 110.155. 229.261.269.285. 
309. 3 22. 33 9. 356. 393. 404. 436. 
456.457.469.486. 487. 


43 5 


s 4 4 


Adjournment. 


How the adjournment of the Term, or 
any the Returns thereof, is to be 
made, 11. 12. 27. 200.460. 46 

What day ſhall be the firſt day of the 
Juſtices ſitting, after the adjourn- 
ment, 200 

Admini- 


— 


— 
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— — 


Adminiſtration and Adminiſtrators. 


To whom it ſhall be committed, 8.9. 


106. 


Whether it belongs to the Husb ind af. 
ter the Wifes death, 106 
Where it ſhall be ſaid to be granted | 


generally, and where ſpecially, 294 


Where an Adminiſtrator ſhall pay 
colts, 219 


— —— 


Aſter iſſue, £6 92.144. 145. 148.203. 
204. 278, | | | 
| Of a Record after Verdi& upon the 


Adminiſtrator ſued in the Spiritual 


Court, to make diſtribution of 
8 after debts and leg cies paid, 
all have a Prohibition, 62.63. 201 


202. 


Whether an Adminiſtrator may have a 
Liberate upon an Extent ſued by the 


Executor of the Inteſtate, who dy- 
ed before the Extent returned, and 
the Liberate ſued, 451.452.457. 
458.459. 
Adminiſtrator darante minore etate, 
bringing an Action, needs not ſhew, 
Ihat tlie other is infra ætatem 17 
anaorum, ; 240 
Adminiſtrator durante minore ætate, 
where his power determines, 516 
Fiat tit, Executors, 


Admiraltie. 


Reſolutions upon the Caſe of Admi- 
raltie juriſdiction, 296.297.603 


Ad quod Damnum. 


Sued for ſtopping an High-way, and 
how to be proſecuted, 266.267 


Alien and Deniſen, 


Alien may be Adminiſtrator, and take 
Adminiſtration of Leaſes, as well 
as of perſonal things, 8.9 

Ihe Father a Merchant living beyond 
Seas, his Child born there ſhall be a 
Deniſen, though the Mother be an 
Alien, 601.602 


Amendment of Writs aud Records. 


Where it ſhall be of an Original Writ, 
and in what manner, 74 


— 


| 


miſpriſion of the Habeas Corpora,32 
Ot Records after Writ of Error 
brought, 86.95.574 
Of the name of a Juror, whether it 
may be by the Statute of 21 7ac. 
203. 564 
Of the Vi prius Roll after Verdict, 
where the entry of the Vi prizs 
Roll was in placito Tranſereſſinis, 
and the Plea and Iſſue were in pla- 
cito debits, 274.27 
Of the Record of a Poſtea, Whether ic 
may be after the return thereof, 338 
In point of Judgment, and after cer- 
tificate thereof, upon a Writ of Er- 
ror allowed, 410 
Upon miſpriſion of the Clerk, after 
Writ of Error brought, 574. 594. 


5957. 

The Iſſue Roll may be amended by 
the Imparlance Roll, but not e cen- 
verſo, 46,92, 

A Record of Quo N arranto, amended 
two or three years after the entry, 


| 144 
Where it is the defalr of the Clerk in 
judicial Proceſs, there ſhall be a- 
mendment, 38 


Amercements. 


Where the Amercement of the Plain- 
tif ought to be ſeveral, and where 


but one, 178 
An Infant ought not to be amerced, 
410 


Whether for amercements in Leets and 
Court Barons, upon a diſtreſs, da- 
mages and coſts ought to be given 
to the Avowant, 334.535 

Of a Clerk for altering a Record, 278 

How amercements in the Sheriffs turn 
ought to be eſtreated & levied, 275 


Amnnuty. 


Whether it be a real or perſonal Acti- 
on, 17¹ 
Whether an Annuity for life granted 
to exerciſe the Office of Steward 
or Park-keeper, ſhall be determined 
by the determination of the Ot- 
LIN fice, 


— ——— 


— — 


bee, 59.60 
Whether an Annuity may be demand- 


ed by Bill, 171.172 
How the Jud tin a Writ of An- 
nuity ſhall be for the Principal and 


arrearages; and how it ſhall be 
where it is againſt the heir,436.437 


Appeale, 


Whether it may be brought in the next 
Engliſh County for a Murder in 
Wales, 247.248 

Of an Order or Sentence from one 
Place or Court to another, which is 
there confirm'd or reverſed. TheOr- 
der is made peremptory, 350.3 5 I 

appeal by the ſon and heir againſt his 


Mother, for the death of his Father, 


and Judgment thereupon, 531,532 
Appendant, parcel, &c. 


Where a new- building by incroach- 
ment upon the Lords waſte, was ad- 
joyned to an ancient Meſſuage aww 
33 Elix. And in 19 fac. the faid 
Meſſuage, cum pertinentics, was de- 
miſed for years; The ſaid new pur- 
preſture not being found to have 
deen uſed together with the houſe, 
paſſed not by the words cum perti- 
nentiis, Cc. 17.18. 169 

Whether Land lying in D. four miles 
diſtant from the Meſſuage of J. S. in 
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| 


— 


Submiſſion to Arbitrament by ſeveral 
Bonds, where it ſhall be ſaid but 
one ſubmiſſion, 433.434 


Aſers. 


How the Plaintiff ſhall have Judge- 
ment upon Aſſets found, 373 
Whether it ſhall be Aſſets by diſcent, 
where the father deviſeth his Land 
to his ſonne and heir, upon conditi- 
on that he ſhall pay his Debts, Cc. 
17.18.161 


Aſſienes. 


Whether an Aſſignee in truſt with o- 
thers, ſhall be charged by the re- 
ceiptof his companions, or only up- 
on his own receipt, 312 

Of what Covenants an Aſſignee of a 
terme ſhall take advantage by the 
Common Law, or by the Statute of 
32 H. 8. 25. 137.503.580 

How the Aſſignee of a Reverſion ſhall” 
bring Covenant againſt Leſſee for 
years, 285 

Whether an Aſſignee of an Eſtate, to 

which a future uſe and contingent 

Eſtate is annexed, may have benefit 

of the contingent uſe, 358.359 

Aſſignee of a Rem: with what Cove- 
nants chargeable, 24.25. 221.222 

Aſſignee of a Reverhon,of what ( ove- 

nants he ſhall take advantage, 137 


S. yet alwayes nfed and occupied 


with the ſaid Meſſuage ſhall paß in Aſſtfe. 
a Deviſe of the ſaid Meſſuage, cum 
omnibus & ſingulis pertinentiis, &c. Of what things it lies, 555 
57 [Of Darraign preſentment, 341 
Whether Land may be ſaid to be ap- Of a Rent, 507.508.520.521 
pertaining to vn honſe in the Kings | Where an Aſſiſe of Mortdauncelter 
cafe, where it — let and oc · | lies of Land demiſable, 503 
cupied together withit, 169 
| Aſſumpfit, 384. 385. 
Arbirrament. | 
What ſhall be ſaid a good conſiderati- 
What ſhall be good, 216. 217,226, | on inun Aſſumpſit, 19.70.77 
263.383.433-434.541- | Trlies not being grounded upon a per- 


To pay money at a Strangers houſe, 


whether it be a good Arbitrament, 
226 

At what time the nomination of an 
Umpire may be-appoimed , if the 
Arbitrators cannot agree, 263 


ſonal p romiſe in a real Contract, if 
the real contract be executed, 415 
Damages recovered in an Aſſumplit 
cannot be a barre to a Debt upon a 
record or ſpecialty, 


0 
In an Aſſumpſit to pay « Debt, the 


Plaintiff 


TW, - —— —o—— = 
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Plaintiff muſt ſhew the cauſe of the 
Debt: But not fo upon an Ac- 
compt, 116 
hether ic lies for Rent upon a Leaſe 
for years, upon a gcnerall Jadebita- 
ras. 343 
In conſideration that he ſhall make a 
Leaſe for years, a Leaſe is made for 
years, rendring Rent: If an Af 
ſumplit lies for the Rent arrear, 415 
Whether it lies preſently, where the 
Contract is to pay at ſeveral dayes, 
and makes a failer at the firſt, 241. 
350. 
Whether one may plead in diſcharge 
thereof, without ſhewing how, 384 
Upon conſideration paſt is good, if it 
be upon the Defendants requeſt, 
409 
To Pay tantum qudutum meruit tor 
ſuch a thing, or for doing ſuch an 
aR, where it ſhall be good, 77.573 
To forbear a Debt per paululum tem- 
, whether it be good, cc. 241 
To forbear a Debt al iq uo tempore, and 


— 


he alledges that he forbore for a 
year, If it be good, 409438 
To pay mouey upon a ſymonmiacal 
Contract, 337.353.361 
To pay money upon Intereſt, &. 272. 


« -y 


In contideration that he ſhould deli- 
ver a general acquittance, He al- 
ledgeth that he delivered a general 
acquittance to a ſtranger, to the uſe 
of the party, 19 

In conſideration , that they ſhall ac- 
compt together. And the Deten- 

dant, being found in atrearages, 
promiſed to pay, 116 

Aſſumpſit to pry for wedding Appa- 
rel, to what apparel it ſhall extend, 

33 

To give ſo much in marriage with his 
daughter, as he gave with any other 
daughter, How to be expounded, 
150, 

Firmum f{acereto ſuch a woman ſuch a 
Portion ; whether it amounts to a 
warranting of ſo much, cc, 203 

To pay ſo many French pieces, whe- 
ther they be to be intended French 
Crowns, 194.195 

Vide 384. 385. & intit. Conſideration 
and T ime, 


Attainder 
Ina Premunire, how it ſhall relate, 172 
Attaint lies in a Writ of Enquiry of 
Waſte, 414 


A Fern Y, 


What priviledges he hath, 1,289 
How puniſhed for dealing fallly in his 
lace 7 4. 
Whether he ſhall have an action of 
Debt for ſums which he laid our, as 
Sollicitor, in another Court, where- 
inhe is not Atturney, 160 
For what ſums laid out by him he ſha 
be allowed, 107.159.160 
Whether he ſhall maintain an Action 
for calling him Common Barrettor, 
19: 

Lid. iu tit. Tines aſſeſſed, & Privil ares. 


Attornment, 


Whether Attornment to the Grant of 
a Reyerlion may be by words of 
aſſent thereto, ſpoken to a meer 
ſtranger and what ſhall be a good 
attornment, 440.441 


Awudita . Ouerela, 


What ſhall be a good ſurmiſe in an 
Audita Que rela. 153.214 
Againſt whom it ſhall be brought, 
where one recovers Debt and af. 
ſignes the extent over, and aſter- 
wards releaſeth all Judgments and 
Executions, 214 
Upon a Judgment in Treſpaſs by two, 
ſurmiſing that a third perſon was 
party to the Treſpaſs, and after 
the Judgment, had made ſatisfaction 
for the ſame, 443.444 
By three; where Judgement is againſt 
all three, and one is only taken in 
Execution, Whether the two who 
were not taken in Execution may 
joyn with him, 443 


Arverment, 


| When it may againſt the words of 2 


501 


Where 


— - — — 


Where it ought to be ſpecially plead- 
ed, G1, | 
Where a general Averment ſhall be 
allowed, 542.543. 
That a recovery againſt 7. F. for 
Treſpaſs of Battery in one County 
and againſt J. N. for Treſpaſs of 
Battery in another County, is one 
and the ſame I reſpaſs, 444- 


Ancient Demeaſu. 
Whether it may be pleaded after Im- f 
parlance, 9. 
Cuſtome there, that the Lands are de- 
ſcendable to the eldeſt daughter, 
484 

AvoWry. 


For part of a Rent, and ſhews not how 
he is ſatisfied of the reſidue, is ill, 1 04 
Whether in an Avowry for an Harior, | 
the Avowant ought to ſhew the | 
kind ot beaſt and the price thereof, 
260, 

Where coſts and damages ſhall be al- 
lowed in an Avowry,497,532.533- | 


534.535. | 


1 


[ 
[ 


[ 
| 


Authority. | 

When it ſhall be ſaid to be purſued, 213 | 
What ſhall be Authority to an Execu- | 
tor to ſell after the death of Tenant | 
for life; and whether a ſurviving | 


Executor may ſell, 382. 


Award. Vid, Arbitrament. 


— —— — 


— —— — 


Bankyupt. 


Hat intereſt he hath in Goods | 
extended before the Libe- | 
rate, 149. 165. 176.177. 
How a Debt due to a Bankrupt by ſim- 
ple Contract, and aſſigned to a 
Creditor by the Commiſſioners, 
ſhall be recovered, I 87.209. 
Whether an Inn-keeper be within the 
Statute of Bankrupts, 549.550 
Whether a Shoemaker be within the 
ſaid Statute, 
Vid tit. Bargain and Sale, and Copy- 
hold, 


31. Baron and Feme ſued in Treſpa 
The Baron is acquitted : whether 
the Judgment ſhall be agiinli both 

quod 


Bargain and Sale. 


Were, by Cuſtome, Copyholder in 
Fee dying ſeized, his wite is to have 
it during her life : And he becom- 
ing Bankrupt, the Commiſſioners 
by Indenture inrolled, bargains and 
ſells the ſaid Land: The Baron dies 
the Feme is admitted, and after- 
wards the Bargaince admitted: 
Whe: her the Eſtate veſted in the 
Bargainee before admittance. 568. 
569. 


Baron or Pecr, Vid. Peer. 
Baron of the Exchequer. Vid. Jag: 'A 
Baron Feme, 


Where they ought to joyn in Actions, 


419-437.438.505.554-594- 
Where they ought to be ſued joyntly, 


254-417. 
Where he ſhall have the ſole Action 
for beating his wife. 90 91.175. 
Baron and Feme are ſued to outlawry 
and before the outlawry the Barn 
or the Feme appear: What ſhall be 
done, and how the apparance ſhall 
be entred. 58.59. 
Baron and Feme Adminiſtratrix, reco- 
ver debt and damages: The em- 
dies: The Baron ſhall not ha ve gcire 
faci as, 208.227.228 464. 
Zarin and Feme Executrix, how the 
Judgment ſhall be upon a Deva- 
ſtavit of the Feme, 519.526. 
Baron releaſeth the Suit of his Femme, 
ſor Defamation, in the Spiritual 
Court, It is a good relea ſe quad 
the coſts, but not quoad the Defa- 
mation, 222. 
Baron ſued by his Feme in the Spiritual 
Court, inforced to pay his wifes 
coſts in Suit againſt himſelf, 16. 
Baron and Feme ſued in Treſpaſs; the 
Banon dies betw¾ixt the day of Ni; 
prius and day in Banco: Whether 
Judgment ſhall be entred againſt 
the Feme, 509. 
(s, 


The ſecond 1 able. 


— — 


quod capiantur, 406.407.513 
Baron Copiholder in right of bis Feme, 
torteits it: 


F 


whether the Feme and | 


Being pleaded at large, where it may 
be anſwered by Replication at! irge, 
384 


her hers, after the death of the Ba- | In an Action of Toter for goods. 


ron, ſhall be bound thereby, 7 
Baron ferred in fee, makes feoffment 
to the uſe of himſelſ and Feme, and 
to tlie heirs of the Survivor of them, 


and afterward makes a fcoffment of 


the ſ me Land, and dies: the Feme 
enters: Ihe feoffment of the Baron 
bath deſtroyed the contingent uſe 
of the Fee, 102 
Baron and Fene, Joyntenants in Fee 
by purchiſe, during the coverture. 
Ihe Baron ſole makes a Leaſe for 
21. years by Indenture, rendring the 
ancient rent, and dies: Whether it 
ſhall bind the Feme, 22,23 
Baron poſſeſſed of a Leaſe for years, he 
and his Feme joyn in a Leaſe, ren- 
dring rent to them and the Survivor 
of them : Whether the rent be good 
ro the Feme, 288,289,290 
ere, Tenant for life of an Hopp- 
ground, dies immediately before 
cheir gathering, The Baron ſhall 
have them, 515 
Whether the Baron may deviſe the 
wear ing Jewels of his eme, 343. 

344. 345. 340. 
They cinnot be joyntly charged for 
converting goods to their own uſe, 
254494495 

Vid tit. Fenc. 


Baronet. 


Whether it be a name of dignity, and 
within the intention of the Statute 
of 1 Ed. 6. cap. 4. 104.371.372 


Barrettor. 


Action brought by an Atturney, for 
calling him common Barretter, 192 
Endictments for Barrettry, 340.348 


Bay to All uns. 


Barre certain to common intendment 
is good. 6.195 
If a \eplic:tion be not good, yet if the 
barre be il in ſubſtance, judgment 


| 
| 


ſhill be for the Flaintiff, 5 


That he recovered in Treſpaſs for 
the ſame goods, 35.36 
Pleaded in Debt upon an Obligation, 
although it anſwers not preciſely to 
the condition, yet where good, 195 


Baſtard. 


Who ſhall be accounted the reputed 
father, 341.350.351.470 
How he ſhall be provided for by the 
Pariſh, or reputed father , by the 
Statutes of 18 Fliz. and 3 Carol. 


341.350.351.436.470,471 
Battail. 

Battail gaged in a Writ of Right, $22 
Bayle. 


Falſly offered and inſufficient, how to 
be puniſhed, 146 
Bayle ſufficient tendred to a Sergeant, 
who by one was arreſted upon a 
Plaint in London; whether the Ser- 
je ant be bound to accept thereof: 
And what remedy for the party, if 
he ſhould refuſe, 196 
Bayle granted upon Habeas Corpus, 
| 507.552.558 
Writ of Error brought by the Bayle, 
for a Judgement given ag1inſt the 
Principall, 562 
Where a Capias is ſued againſt the Bail, 
and he taken in Execution, without 
any Scire facias ſued againſt him, it 
ſhall be Error, 562, 
Writ of Error brought by the Princi- 
pall and Bayle, for an error in the 
principal Judgement, and executi- 
on againſt the Bayle ; and therefore 
abated, 408.574.575 
Bayle in the Kings Bench, how it differs 
trom Bayle in the Common Pleas, 
481 


Bayliff of Liberties. 


Whether he may make an Extent upon 
an Elegir,and deliver the motety,319 
LIN 3 


Where 
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Where he ſhill juſtifie and excuſe, 
where the Sheriff himſelf cannot, 


446.447 
Bill of Exceptions. 
Where and when a Bill of Exception 


ſhall be for not admitting Evidence ; 
and what ſhall be done thereupon, 


342 
Bill of Review. 
Where it cannotlie, 403 12.351 
Bis petitum. 
Where aided after Verdict, 301 


Biſhop. 


What Grants or Leaſes of Biſhops ſhall 
bind their Succeſſors, 16, 17.47.48. 
49.50.256. 258.279.557. | 

Of anancient Office, with an addition 
of a new Fee which is confirmed; 
Whether it ſhall bind the Succeſſor 
for any part, 47-48.49.50-279.557 

May grant Letters of Inſtitution under 
any Seal, and out of his Dioceſs, 34 2 

His Certificate of accouplement in loy- 
al Matrimony, 351.352 


BreWers. 


Whether they may be ſaid to be Victu- 
alers within the Statute of 21 H. 8. 
113 

Whether Brewers and Bakers be with- 
in the Statute of 5 E/iz. for uſing a 
Trade, &c. 499 


Brueria, what, 179. 
Burning of houſes. 


Where it is felony, and where not, 
337,338 


Burrong h Eng liſt. 


The Cuſtome thereof expounded, 411. 
412.413. 


Bylam. 
What, and whom it ſhall bind, 498 


| — — —— — —— — — — —-—— — — 


Capi as. 


T cannot be awarded againſt the 
Principal, without ſuing Scire fa- 
cias againſt the Bay], 

Where Judgement ſhall be ide capia- 
tur, 178.340.406.407 
Capias omitted in an Endictment of 

Recuſancy; and therefore erroneous, 


| 305 
Certificate. 


De Accouple in loyal Matrimony, how 
to be made, 351 

Ot one being beyond Seas, under tlie 
Seal of the Town where he was re- 
ſident, without oath, for the truth 
thereof, and one ſworn for the ex. 
poſition thereof, is not allowable, 
305 


Cercurari, 


Where it may be awarded to certific 
another Cercitrari, 91 
Where it may be to certiſie an original, 
where an original is alledged to be 
certified, 91.410 
To remove an Endictment of Felony 
out of the Cinque Ports, how to be 
directed 252 253.264.265.291 
To remove a Record ont of the Kings 
Bench into the Chancery, whether 
allowable, 297.298 
Whether it may be directed into * 
to remove an Indictment from 
thence, 331.332 


Chancery. 


How ſaid to be alwayes open, 3 
Its Juriſdiction 190. 191 
Whether it can give relief againſt 
Dower, 191 
Whether a Decree in Chancery ſhall 
not be re-examined upon Bill of re- 
view, 40312 
The proceedings there, upon a Statute 


Staple 


« — —— 
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Staple, 
Cheaters. 


With falſe Dice, how to be uſed, 234 | 
Judgment ageinſt one for cheating with 
falſe Lokens, 564 


| 


Church\vardens. 
Elected by the Pariſh, and not by the | 
Parſon, 589 | 
Writ awarded to the Eccleſiaſtical | 
Court, for admitting him to his 
Office, 589 
Where they ſhall have double coſts in 


Suits againſt them, 1752 5.467. 


Cinque-ports. | 
| 
Their Liberties, 247.252.253.291. 
How Writs ought to be directed thi- | 
ther, 252.253.264.2 5.25 1. | 


[ 


Clergy. | 


Where it ſhall be taken away from one | 


who robs a Chamber in an Inns of 
Court, no perſon being in the ſaid | 


Chamber, but in other parts of the 
houſe, 473.474. 
If the Principal praves his Clergy, and 
hath allowance thereof, the Acceſſo- 
ry is to be diſcharged without being 
put to his book, 


Colluſien, Codiu, or Fraud. 


Where it ſhall be intended without be- 

ing found, 483.484. 
Where it ſhall not be intended unleſs 
expreſly found, 550.551. 


Commiſſion and Commiſſioners, 


Commiſſion in the time of one King 
executed in the time of another be- 
tore notice; Whether it be not de- 
termined, and to what purpoſe it 
ſhall be good, 97.98 99. 

Commiſſioners for Ecclefialtical mat- 
ters, how, and in what caſes they 
ought to proceed, by Fine or impri- 
ſonment, 113.114.220. 

Vid. Court Eccleſiaſtical. 


451.452.458.459. | 


| 
| 
| 


| Vid. tit. Necuvery. 


Commun and Communer. 


Whether a Commoner may kill Co- 
nies eating up his Common, 387. 
388. | 

Common granted bicunqre & quan- 
docunque averia ſua jerint , Whit 
paſſeth thereby, 599 

Common appendant cannot be ſcve- 
red from the Soil by Grant, 542.7 

Common appurtenant to a Manor, be- 
ing certain, may be annexed to par- 
cel of the Manor, or may be ſevered 
from it, 432. 

Whether common appurtenant may 
be created by Deed within time of 
memory, and whether it may be di- 
vided, 482. 

Common pranted to one in his Manor 
and Lands of D. The Grantee may 
claim Common in any part of the 
Manor, 599. 

None may intitle himſelf co any profit 


a prender in aliens Flo, without Grant 
or Preſcription, 


542, 

Common Recovery, 
| Againſt the King, not good, 96 
| By an Infant, how good, 30. 


Ceudit ions. 


566.567. 


What words ſhall make a Condition, 

128.129.455.45 * 

| The performance of a Condition pre- 

cedent ought to be averred, 195 
381. 

Condition of an Obligation to enjoy 
ſuch Lands; whether the Obligor 
is to Warrant it ag inſt unlawful Ti- 
tles, F. 

Condition to ſurrender upon forfei- 
ture of payment of money at a day 
certain ; The money is paid before 
the day, Whether it be a good per- 
formance, 284. 

Upon an Obligation to perform all 
Covenants, Payments and Agree- 
ments in a Leaſe; whether the Ob- 
ligor ought to pay the rent without 
demand, 76.77. 


| Leſſee for one and twenty years, upon 
con- 


Pr NY eee 
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condition that he ſhall not alien any 
part above three years, during the 
term; if otherwiſe, the Leaſe to be 
void: Who lets for three years, and 
ſo from three years to three years, 
during the term of his life, if he lived 
ſo long: Whether this were a breach 
of the Condition, 511.512. 


Confeſs and avoid. 


Where one of the parties claim by a 
later Grant from one and the ſame 
party; there needs not any conſeſſi- 
on and avoiding hus title, 581. 

What ſhall be a good confeſſion and 
avoidance in a Plea; And where it 
ſhall be good without Traverſe, and 
where not, 324.494. 


Confirmation. 


Where it may inlarge an Eſtate,or make 
an Eſtatein eſſe, which was barred by 
a fine, 478,479. 
Of a Leaſe by a Parſonmade in 9 E/i:. 
the confirmation being in 14 Elis. 
by another Patron and Ordinary, 
then were at thetime of the Leaſe 
made, yet good, 38. 


Conſiderations. 


In an Aſſumpſit, 8. 19. 20. 178. 272. 
273 409. | 

To raiſe uſes, 529. 

To forbear paululum tempus, 241, 

Vid. titul. Aſſumpſit. 


Conſultation, 


Granted for the probate of a Will 
Quad Bona, where the will is made 
of Lands and Goods, 165.166.391, 


395. 

Whether it ſhall be granted without 
motion, if the Defendant anſwer not 
to the Prohibition, 238.239. 

Vid. Prohibition. 


Copyhold and Copylulder. 
How a Copyhold Eſtate ſhall be 


pleaded, 190. 
What ſhall be ſaid to be a reaſonable 
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fine for a Copyholder to pay upon 
his admittance, 196. 
A Copyholder by the Common Law 
without ſpecial Cuſtome, cannot 
make a Leaſe tor one year ; but it is 
a forfeiture, 233.234. 
Whether Copyholds be within che Sta- 
tute of Donis conditionalibis, 42. 43. 


44.45. 

Whether Copyhold be liable to the 
Statute of Bankrupts, 549.550. 568. 
509. 

Copyholder by Licenſe lets it by Inden- 
ture, with divers Covenants; and af- 
terwards ſurrenders to the uſe of a- 
nother: Whether his A ſſignee ſhall 
have benefit of the Covenant, 24. 25. 

CY for life ſurrenders to the 
uſe of another;and the Lord accepts, 
and grants it to Cefty que uſe for his 
life: He dies: Whether the firſt Co- 
pyholder ſhall re-have it. 205. 

Copyholder ſurrenders out of Court; 
In whom the intereſt reſts, until he be 
preſented and admitted, 273. 283. 
569.570. 

Copyholder ſurrenders twenty acres 
into the Tenants hands, according 
to agreement upon condition, to be 
void, & c. And before the time 
prefixed, he ſurrenders one of the 
twenty acres to another, and after- 
wards pertormes the condition - 
Whether this ſecond ſurrender be 
good, 273.274.283.284. 

Copyhold ſurrenders to the uſe of one 
out of Court, upon condition to be 
void; and afterwards before the 
condition performed, ſurrenders to 
the uſe of another: The condition 
is perform d; the ſecond ſurrender 
is preſented, and the party admitted, 
the firſt never being preſented; Whe- 
ther it be good, 273.274.283.284. 

Lord of a Manor makes a Leaſe there- 
of, and of a Copyhold therein, by the 
name of ſuch a Tenement : Whe- 
ther the Copyhold be not determi- 
ned, 521. 

Copyholder for life claims a Cuſtome 
to cut down and ſell trees, Cc. 220 
221. 

Vide plus intit. Surrender. 


Coroners. 
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Coroners. 


Coroners Inqueſt of what perſons it ! 


ough: to be caken, 134, 
Where a Writ awarded to the Coro- 


or Detendant, be error, 345.346. 
Corporations. 


What Acts they may do without 
Deed, 160, 
Where the miſnaming of a Corporati- 
on ſhall make a Deed or Record ill, 
160.572.574. 


Coſts and Damages. 


Whether they may be aſſeſſed with- 
out Verdict, 582. 
Where after ſpecinl V rdi& the Plain- 
tiff diſcontinued: Whether the De- 
fend;int ſh Il have Coſts, 575. 
Where coſts and damages ſhall be al- 
lowed to Avowants, 497.533.534. 


Where they ſhall be ag1inſt an Admi- 
niſtr tor, or an Executor non- 
ſuited, 29.219. 

The Defendant ſhall have coſts, where 
the Declaration is ill, 175. 

Colts given pro dilatione Executionzs in 
a Writ of Error, 40l. 

Coſts releaſed in the Spiritual Court 
by the Baron for the defamation of 
his Feme, 222+ 

Coſts p id in the Spiritual Court by 
the Baron for his Feme, upon his 
Femes ſuing him there, 16. 

Where they ſhall be diſcharged by the 
general Pardon, upon a Sentence in 
the Spiritual Court for Defamati- 
on; and where not, 46.47 114. 

Where double Coſts ſhall be upon a 
falſe Suit againſt Churchwardens 
and other Officers, 175.285.286. 

Attaint brought by the Plaintiff upon 
an Action of Battery, which had 
paſſed againſt him,and now the firſt 
Verdict was affirmed : Whether by 
the Statutes of 21 & 23 H. 8. the 
Defendant ſhal have any more coſts 


542 


Covenant, 


By whit words made, and how to be 
conſtrued, 128 129.207. 


| Where che word [Provided] in an In- 
ners, where the Sheriff is Plaintiff * 


denture ſhall make a Covenant,and 
where a Condition, 128.129. 
In Covenant one may aſſign ſeveral 
breaches ; but not in Debt upon an 
Obligation, for performance of Co- 
venants, 176. 
The breach of a Covenant being in the 
time of an Aſſignee, and an Action 
brought by lum, The Covantee 
cannot releaſe this Action, 503. 
Whether a Covenant ſhall bind an In- 
fant to be an Apprentice, 179.1 
Where Covenants in Deeds ſhall be 
ſaid to be diſtin by themſelves.and 
where they ſhall relate and be ex- 
pounded by precedent Covenants, 
107. 
How Action of Covenant may 2 
brought by an Aſſignee, for not re- 
p iring an houſe ; and what ſhall be 
ſaid to be a breach thereof, 24, 25. 
Brought againſt an Aſſignee or Gran. 
ree, 188 221.222, 
Whether it lies againſt the Leſſee 
where he hath aſſigned over his E- 
ſtate, and the Aſſignee is accepted 
for Tenant, I 88, 221.580, 
Made by an Aſſignee of a term for life, 
and by him in Reverſion :Whether 
the Action ſhall be brought as Aſ- 
ſignee of both, or of him who hath 
the Inheritance, 285. 
Covenant to make ſurrender of a Co- 
pyhold upon requeſt, 299. 
That Land ſhall be of ſuch value year- 
ſy, and that he will ſtand ſeized, 494. 


495. 
Cine, Vid. Culluſfion. 


Counſel. 


Aſſigned to one arraigned for Felony] 

147.365.483. 

What matters they may plead and 

give in evidence, 365. 
Where a perſon indicted ſhews an 

exception in Law, any one not aſſi- 


| gned may be of Counſel for him, 147 
Count; 
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Connts and Declarations, 
Vid. tit. Declaration, 


Courts. 


The Cuſtoms and Preſidents in every 
Court, are the Laws of the Court, 
527.528 

Of what Cultoms the Courts are 
bound to take conuſance, without 
ſpecial pleading, 562 


I he Court ſhall not take conuſance of 


any errors upon the Record, unleſs 
they be aſſigned, 53 

Where title apprars for the King; 
whether the Court is bound, cx 
Offici», to award for him, 590.592 

Of Star-Chimber, its foundation and 
Juriſdiction, 

To whar purpoſe Sentences there tſhal 
bind, $6.65 

Court of Chancery. Vid. Chancery. 

Court oi Kings Bench. 

Its power, 192.209.210.330 

Iſſue being joyned in Chancery and the 
Record delivered into the Kings 
Bench, may be well tried by N 
prius out of the Kings Bench, 313 

Court of the Common Pleas. 

Its priviledges for the Serjeants and 
Officers thereof, 11.84.85 

Different manner of proceedings be- 
twixt the Kings Bench and Com- 
mom pleas, 481.528 

Its ancient Juriſdiction in granting 
Prohibitions to Court Chriſtian, 
where they proceed in prejudice to 
the Common Law, 

Court of the Exchequer, 

May demiſe as well for life as for years 
the Kings Lands, under the Exche- 
quer Seal, Fl3 

Vid. tit. Offices by Inquiſition. 

Court of the Exchequer Chamber. 
Of what antiquity, $14 
Whether an Error in Deed is aſſign- 

able inthe Exchequer Chamber, 514 

In what caſes Writs of Error lie in the 
Exchequer Chamber, 142.256. 300 
464. 

Vide tit. pudges. 

Court Eccleſiaſtical, 

Whether they may deprive any of his 


Office which he hath for life, 65 


| 


168.531 


Ot High-Commiſlion. 
Its power, 13.114.220. 582 
How tinzs impoſed are to be levied, 
: 579 
Court of Requeſts, 595.596 
Court of the Marſhalſey, 318.571 
Court of the Stannerics in Corawal, 
Their manner of proceeding, 333 
Court of the Marches ot alen 


{ Its Inſtitution and Juriſdiction, 309. 


531.557.558.595. 
Court of the Admiralty, 296. 297.602 
County Court, Turn of the Sheriff, and 

Court Leet, Vid. Leet & Turn 
ae Jicount. 
Court of Pypowders. 

Where it ought to be held, & for what 

matters and Contracts in Markets 

and Fairs, 45.40 

Court Baron. 


[ © 
Where the Courts of ſeveral Mannors 


— 
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may be held at one place; and how 
they ſhall be good, and where nor, 
307 

Jide Amercement. 

Where inferiour Courts in pleading 
ought to ſhew their authority and 
creation, 46 

They cannot allow protections Ley 
Gager, &c. 112,146 

A Smnperſedeas awarded io an inferiour 
Court, becauſe an Ultter-biriſter 
was not Steward, 79 


Cem pertiacntis, Vid. Appurte nunc. p 
Cuſtome. 


How to be pleaded, 347 
What ſhall be good, 65.196 259. 260 
The Cuſtomes and Preſidents of the 
Courts, are the Law in all Courts, 
527. 

Of what Cuſtomes Courts are bond 
to take cogniſance, without ſpecial 
pleading, 563 
Several Cuſtomes for the payment ot 
Tythes, 113.237.339 403.404 
Cuſtome to grant a Freehold by Co- 
py; whether it be good, OO 
Cuſtome of Burrough Engliſh, how it 
ſhall be conſtrued, 411.412 
Cuſtome, That every one ſhall be Con- 
ſtable in ſuch a Village according to 
their habitations ; Whether it ſhall 
bind 
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bind a priviledged perſon, 389.585 


Cuſtome among|t Merchants upon 


Bills of® exchange : what ſhall be 
good, and what remedy for non- 
performance, 
That a Feme covert in London ſhall be 
ſued without her husband, how to 
be expounded, 68.69 
Cuſtome in London to arreſt upon 
Pleint entred in the Counter, with. 
out any other warrant, If good, 
and whether the Serjeant ought to 
take Bayle, 196 
Where a Cuſtome in London may be a- 
gainſt a Statute, 347.361 


Carriers. 


What Leather they may ſell uncut, and 
to whom, 588.589 


— — 


Damages. 


_— they ought to be in- 
tirely given, and where not, 
20 21.186.414 


Intire, for words ſpoken at ſeveral 


301,302 | 


ſeſled ot increaſed by the Court, 
| I75.361 
| Whether treble damages may be given 
| bya Juſtice of Peace upon the Stat. 
of 23 H. 6. , Extortion, 438.448 
Where a penalty is given by a Statute, 
there ought not to be any more gi- 
ven for coſts or damages, 560 
Where a Statute gives a penalty cer- 
tain, and gives an action of Debt; 
If the Defendant doth not pay it, 
but inforceth the party to Suit, he 
ſhall recover his damages due by 
| the Statute upon demand, and his 
. coſts alſo, 560 
Vid. tit. Coſts. 


— 


— — 


Darraign preſentment, Vid. Aſſiſe. 


| Daug hrer. 
f 


A Daughter performs the Condition 
to pay money upon a Mortgage; a 
Sonne is born after: Whether the 
Daughter may recain or the Sonne 

may oft her, 87 

| Cuſtome in ancient Demeaſa , that 

| Lands are deſcendable to the eldeſt 

Daughter, 484 


| 
| 
| 


— — 


236.237 


times, 
Where damages found againſt one 
Defendant ſhall bind the other, 54 
353.192.193. 
Where they may be ſeverally given a- 
gainſt Defendants, aud ſball be re- 
covered accordingly againſt them : 
And where the Plaintiff ought to 
have but damages of one only, 54. 
$5: 243. 
Recovered in an Aſſumpſit, cannot be 
7 barre to a Debt upon a Record or 
ialty, 6 
Wha « —ͤ— damages may be 
iven by the Jury, 32, 33.143 
whether they ſhall be inquired by the 
ſame Jury, where a demurrer is up- 
on the evidence, or ſhall be inqui- 
red of aſter Judgment by a Writ of 
Inquiry, 143 
Damages awarded in a Writ of Error 
upon Judgment affirmed, accord- 
ing tothe loſs which the party ſu- 
ſtained by not having his Execution, 


145 
Where damages and coſts ſhall be a- 


| Day. 


No day ſhall be given to a Defendant 


againſt whom a Verdict is found, 
236 

Feme ſole recovers in an Action, and 
before day in Banco takes husbind; 
ſhe votwichſtanding ſhall have 
Judgment, 232 
Whether it may be given againſt one 
Defendant upon Verdict, where day 

is given unto the other untill the 
next Term upon demurrer, 235.236 
Where it may be given until ehe nent 
Court, without mentioning a day 
certain, 254 
How Acts done in Termtime;ſhall re- 
late to the firſt day of the Term, 102 
How the days in Term ſhall be rec- 
koned, and to what purpoſe; 13 
Dnarto die poſt of the Return, is pro- 
perly the day for ſitting, and notſbe- 
tore; 14.102 
Idem dies ſhall not be given to any 
who make deſault. 341 


| Deat 
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Death. 


Whether the death of one of the De- 
fendants before judicial Proceſs a- 
warded becauſe of Error, 426.574 

Whether, when one ſues a judicial 
Writ and dyes, it being ſerved by 
the Sheriff and returned afterwards, 

be good, 450.45 452.458.459 

Vid. tit. Abatement of Writ s. 


Decem tales, Vid. Tales. 
Declaration and Counts. 


Where they ought to ſnew the begin- 
ning of the particular Eſtate, 571 
Where it is but conveyance to the 
Action, it needs not be ſo preciſe as 
in a Plea, 139 
Whether it be good, although not 
warranted by the original Writ, 
272.281.282.327 
Declaration ill, becauſe it therein ap- 
pears that the Action was brought 
before there was any cauſe of Acti- 
on, J7 
Where it needs not be filed, $32 
Where it ſhall be made good by the 
Plea in barre, 288 
Where, being incertain, it is made 
good by the Verdict, 420.497.531 
Where it ſhall be good if it hath ſuffi- 
eient ſubſtance, although it be not 
according to the uſual form, 209 
Not good if by way of recital only, 
and not direct affirmative, 553 
Whether in Covenant it may be per 
Teſtatum exiſtit, 188 
Whether in an Annuity for life , it 
ought to be in Dominico ſuo ut de 
cod), 186 
Whether in an Eject. firme it be good, 
although it wants vi & armis, 407 
Whether in Treſpas vi & armis, and 
not ſaying contra pacem, it be good, 
32 
Whether in Debt upon an Obligation 
and doth not ſay, Quod per Strip- 


tum Obligatorium conceſſit , it be 


, + 09 

Where in an Audita Querela, although 
vitious, it ſhall be good, if the Writ 
comprehend matter ſufficient, 153 


Pe ER 


— — 


Where it ought to have preciſe cer- 
tainty, 407.443.497 
In an Ejedt ione firme of am hundred 
acres of Bogg in territoriis de Ire- 
land, 511.512 
De Piſcaria in Ireland. 492 
In an Action upon the Caſe, for ſtop. 
ping a Watercourſe, 499.500 
Vid, tit. Error & Judgment, 


Deeds. 


How they ought to be expounded, 
230.386.417.548 

To what time a Deed ſhall relate, be- 
ing delivered by three at one time, 
and by a fourth at another, 263 

If raſedby the party himſelf after de- 
livery , whether the intereſt thereby 
conveyed be as well determined as 
the Deed it ſelf, 399 
Whether if pleaded and miſrecited in 
ſubſtance it be ill, 426.427 
Vid. tit. Grants, & Monſtrans de fait: 


Default. 


Where the default of one Defendant 
ſhall prejudice the other, 251 
After default, the Iſſue and pleading 
are out of the Court, 517 


Defence. 


How it ought to be made in a Writ of 
Right, 310,31! 


Demand. 


Of Rent, how, and at what time it 
ought to be, 76,77 
Of a Renr-Seck , where it ſhall be 
made, 508,521 
Vide plus in Requeſt. 


Demiſe de Roy. 


What Acts ſhall be determined by the 
Kings Demiſe, and what ſhall ſtand 
good untill notice, &c. 1.2.97.98 

Whether it ſhall abate or diſcontinue 
original Writs, upon a penal Act 
brought by the Informer, for the 
King and himfe], 10.11 


Demurrer- 


— „„ „„ " 
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Demurrer. 


Where a generall Demurrer may be 
without ſhewing cauſe by the De- 
fendant in the concluſion of the 
Plea, viz. CF hoc petit, Cc. or de hoc 

ont; Cc. 162 

Where there is a Demurrer upon Evi- 
dence, the Jury ought to be diſ- 
charged without more enquiry, 143 

A Demurrer cannot be waved with- 
out the conſent of him who de- 
murred, 513 


Departure in pleading · 


What ſhall be ſaid to be ſo, 76.77. 228 
229.246.257. 


Deputy. 
Deputy is allowable in miniſterial Of- 


hces, | 557 
If he miſdemean himſelf, it is a fortei- 
ture, 557 
Who ought to approve of the ſuffici- 
ency of a Deputy, $57 


De ſon tort demeſn. 


Where it ſhall be to the Iſſue, 138 
The party himſelf ſhall not take ad- 
vantage thereby, 240.255 


Debt, Debtor, Cc. 


Whether it lies ſor Waſte, where one 
is obliged to perform all Covenants 
and payments in an Indenture of 
Leaſe, ' 76.77 

Debt upon a ſimple Contract lies not 
againſt an Executor or Adminiſtra- 
ror, 187 

It lies not for an Attorney againſt him 
who retained him to proſecute for 
another, 193.194 

Brought againſt the Executors of a 
Sheriff for money received by their 
Teſtator, upon an Execution, 539. 


540 : 
Upon a Leaſe for years, Whether it 
may be brought by the Aſſignee of 
the reverſion in another County, 
then where the Land lies, 143.183 


Againſt one as heir to his brother, and 
it was found that he had the Land; 

as heir to his Nephew, 151 
Vpon a Contract aſſigned by commil- 
ſion of Bankrupts; The Debtor 
dies: It the Aſſignee ſhall have the 
debt againſt the Executors of the 
Debtor or nor, 187 
Debt upon an Obligation good, al- 
though he declares per ſcriptum Ob- 
ligatorium. 209 
Vpon a penal Statute, 256.257 
Debt in the Common Bench or other 
Courts, upon a Judgement in the 
Kings Bench: It Nl tiel Record 
be pleaded; how it ſhall be certified, 

| 297.298 
Debtee, where he makes one of the 
Debtors his Executor; Whether the 
debt be determined, 372,373 


Devaſtatic 4, 


What ſhall be a Devaſtavit by an Exe- 
cutor, 490 491.504 
In Baronand Feme for the Devaſtati- 
on of cither, 603 


Deviſcs: 


How they ſhall be expounded, 23.24; 
39 129.130. 157.185.186. 
Where a Deviſe ſhall conveyan Inhe- 
ritance by implicite words, 23. 368 
369.447. x 
What ſhall be a countermand and to- 
tall revocation of a Deviſe , and 
what nor, 3 
Deviie of an houſe cum pertinentiis; 
Whether Land occup ed therewith, 
| aſſeth, . 57 
Of all his Goods and Mortgages to 
his Executors, is a good Deviſe of 
the Land mortgaged, ED 
Of all his Lands and Tenements : If he 
hath Land in fee & a Leaſe for years, 
What ſhall piſs thereby, 292.293 
Of Land paying ſuch a ſumme out of 
che iſſues and profits thereof, How 
it ſhall be expounded, 158 
Of Land to one Son and his heirs, and 
of other Land to another Son and 
his heirs, and if any of them die 
without iſſue, the other ſh1ll be his 
heir, whether it bean Eſtate rail , 
Mmmm and 
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and how to be expounded, 185.186 
Deviſe to his brother and his heirs, 
and for default of ſuch heirs to the 
Siſter and her heirs, Whether it be 
a good remainder, 57 
Deviſeto three and their heirs, and to 
every of them part and part like; 
They are Tenants in common, and 
not Joynt-tenants, 75 
To his ſonne and heir of his Land, up- 
on condition he ſhall pay his debts; 
Whether it ſhall be Aſſets by de- 
ſcent, 161 
To ohn his ſon and his heirs of his 
body in fee; and if he die in the life 
of Alice his wife, That then Willi- 
am lus ſecond ſon ſhall be heir to 
John. Afterward John dies, having 
iſſue a ſonne in the life of Alice; 
Whether William ſhall have it in 
the life of the ſonne of John, 158 
To his Feme for life, and that after- 
wards his Fxecutors ſhall ſell and 
diſtribute the money to ſuch, &c. 
W hether they have ary intereſt in 
the Land, or but an authority only, 
and whether the Survivor may ſell 


it. 382 
To his Executor for life, and that he 


ſhall ſell the ſaid Land, if there be 
not Aſſets to pay his debts; he ſells 
by Deed inrolled; Whether the ſaid 
ſale be good, 335.336 
Deviſe of his Lands in Leaſe to his Ex- 
ecutor for life, the remainderover, 
There ought to be a ſpeciall aſſent 
thereto by the Executor, as to a Le- 
gacie, or elſe it is not executed, 293 
Deviſe of his Lands in A and B. to ſe- 
veral perſons and their heirs, and 
all the reſt of his Goods, Leaſes, E- 
ſtate, Mortgages, & c. whereof he 
was poſſeſſed, to his wife, whom he 
made Executrix; an Eſtate only for 
life paſſed. 447.440.450 
Of an houſe called the white Swan, 
where Nicholls inhabits, whereas he 
hath but three rooms therein; Whe- 
ther the intire houſe paſſeth, 130. 
131. | 

Of his corner houſe in the Tenure of 
J. S. and J. N. and the ſaid houſe 

is in the Tenure of J. S. and J. D. 
and his houſe ad joyning is in the 


Tenure of J. N. Whether and what | 


ſhall paſs, 447.448.473 
De viſe ofa term, with divers Remain- 

ders over, to make a perpetuity; 

Whether good, 230 
Vid. tit. Teſtament. 


Diminut ion of Records, 


Where, how, and of what things it ſhal 
be allowed, being certified upon a 
Writ of Error, 90 

At hat time it ought to be alledged 


Whether it may be of a Writ original), 
when a Writ is before certified, gc 


91.272. 
Deſcent. 


Of a Reverſion expeRant upon an E. 
{tare for life, Row it ſhall be con- 
ſtrued in caſe of Cuſtome, 411.41: 

Vid. tit Fines. 


Diſcharge, 


Where it may be good by Paroll in an 
Aſſumpſit, without ſhewing how, 
| 383.384 
Where a Priſoner may be diſcharged 
by Paroll, 4 


47 
Whether Foreſt Lands in the hand ot 


a parchaſor be diſcharged from 
payment of Tyth es, 94 
Vid. tit. Releaſe. 


Diſcontinuance of Fuits., 
p 


What ſhall be ſaid to be diſcontinu- 
ance of Proceſs, 235.236 


Where it may be pleaded to part, and 


not to all, 313 
Whether it fhallbe diſcontinuance of 
a Plea, where day is not given to 
one of the Defendants after verdict, 
Where the Court will adviſe till an- 
other Term, 236 
Whether after Verdict it be aided b 
any Statute, 235.236 


Di ſcontinrauce in Lands. 


Where an Act may be a Diſcontinu- 
ance now, and not be a diſcontinu- 


ance by matter ex poſt faito, 406 
: WT Whether 
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Whether it ſhall be a diſcontinuance 
of the poſſeſſion, where Baron and 
Feme, Tenantsto them and the heirs 
of the body of the Baron, Remain- 
der over, makes a Feoffment, and 
afterwards levies a fine to the ſime 
Feoffee, and the Baron dies without 
Iſſue, and the Feme ſurvives, 320. 
321. 

Whether it ſhall be a diſcontinuince 
of the Reverſion, where Tenant in 
taile, and he in Reverſion in Fee 
joyn in a Leaſe for life, 385, 405. 
405, 


Diſpenſation 


Whether a Diſpenſation to take a ſe- 
cond Benefice may be upon condi- 
tion, and by what words, 475.476. 

To take a ſecond Beneſice modo non ſit 
ultra twenty miles, how to be ex- 


pounded, 475-476. 
Diſſei ſer and Diſſe iin. 


Who ſhall be Diſſriſor and Tenant, 
where the Leſſee at will makes a 
Leaſe for years, rendring Rent, and 
the Leſſee for years enters and pays 
the rent, 303. 304, 

Whether it be a diſſeiſin, where Leaſe 
for Life is made with Letter of At- 
rorney to make livery, Habendum a 
die datius of the livery, 388.389. 

Diſſeiſin of a Rent Seck, for reſuſing 
to pay it, being demanded, at the 
place where it is iſſuing, 508. 

Tenant in Reminder diſſeiſed, not 
knowing thereof, levies a ſine to a 


Stranger; Whether it ſhall barre his | 


Right, and inure to the benefit of 
the Diſſeiſor, 284. 309. 305. 


Dillreſs. 


here a Diſtreſs may be maintained 


by one who claims by a Conuſor by 


fine or other Record, without a Sci- 
re facias, 598. 
Diſtreſſes tor valore Maritagii relief, 
or for Amercement in Leet; W he- 
ther maintainable, 533.574. 


Divorce, 


What be abſolute, and what tempora 
ry, 462 463. 
Propter ſevitiam, 16.461.4"2.4' 3. 


Doble Plea, 


Where it ſhall be, if he confeſs and 
avoid and traverſe, and how ir 


ought to be ſpecially alleadged up- 


on Demurrer, 61. 
Dower. 


Of what things it is demandable, 300. 
301. 

Demanded aguinſt equity and th 
husbands agreement, at the time of 
the purchaſe (That inſtantly he 
ſhould reconvey it) Whether it 
ſhall be recovered in a Court of 


| Equity, 190.191. 
' Nrnques acconple que Dower pleaded, 
| 3 7 * 
| 5 3 I * ) 52. 
| WES 
| Hject ian firn:æ. 

F what things it lies, 555, 


Whether it lies for Tythes, 3or, 
Whether it lies for him who hath only 
rimam tonſuram in Land,. 362. 

Of 1002cres of Bogg in Ireland, 5 12. 


Of a biſcary, 492. 
De uno Nepoſitoria, 554.555. 
What ſpecial Plea is allowable therein, 
404. 

| Election. 


| Where it is at the election ofthe party 
injured to have ſeveral Actions, 


242. 243.303.539.540. 
El git. 


Whether the Bayliff of a Liberty, who 
hath return of Writs, may make an 
extent upon an Elegit, and deliver 
the moity, 319. 

Where the Writ recited the Judge- 
ment, & quod elegit executionem of 
the Goods and moity of the Land: 

Mmmm 2. and 
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and in the Precept to the Sheriffthe 
words, Medietatem terrarum & te- 
nementorum were omitted: whe- 
ther it might be amended, 162. 163 


Emblements, 515. 
Encloſure, 432 433. 
Eudict ment. 


Where a perſon endicted is not con- 
victed or acquitted, he may be ar- 
raign'd upon a new Endictment, 


147. 

Where the perſon endicted ſnews any 
exception in Law, any one not aſſi- 
gned may be of Counſel for him, 
147. 

Whether void by the outlawry of one 
of the Jurors, 134.147. 
Where it ſhall be avoided for falſe La- 
tineor wantof form, 464.465. 

It cannot be found but by Jurors of 
the County,although itbe in a Cor- 
poration whoſe Liberty extends in- 


be quaſhed without a Certificate, 
that the Nuſances be avoided or re- 
moved, 584. 
Endictment for perjury ought to ſhew 
the cauſe of the perjury: But other- 
wiſe in an Action for words con- 


cerning per jury, 


322. 
Endictment of Treſpaſs before Juftices | 


of the Peace, and traverſed : Whe- 
ther it may be tried the ſame day or 


Seſſions, 315, 340. 438. 439-448. 


449. 
Endictment of forcible entry, upon the 
Statute of 8 H. 6. in Tythes, 201. 
Of a Common Barrettor, contra for- 
mam diverſorum Statmorum, 340. 
For perjury, 352.553. 
For ingroſſing a great quantity of Hay 
and ſhews not what quantity, vi. 
Loads or Truſſes, &c. is void for 
the incertainty, 380.381. 
Endictment of ſeven and twenty per- 


ſons, for ingroſſing and ſelling to- 


gether, 380.381, 
Endictment for ſcandalous ſpeeches of 
a Juſtice of che Common Bench, 
103. 


f Upon the Statute of Weſtminſter 2 cap. 


46. for throwing down Incloſures 
of improvements, and the proceed- 
ings thereupon, 280. 28 1.43 9.440. 
Upon the Statute of primo Jacobs, for 
taking a ſecond Husband, the firſ: 
living, 461.462.463. 
Upon the Statute of 4 & 5 Phil, & 
Mar. tor taking a Maid againſt he: 
will, 465. 
Upon theStatute of 3 H. 7. for taking 
a woman againſt her will and mar- 
rying her, 482.483.485 489.493. 
Endictment of Battery, for abuſing an 
_ under ten years in lying wit! 
er, 332 
Endictment for robbing a ea in 
an Inns of Court; and whether it 
may be ſaid to be Domu manſiona- 
lis of him who is robbed, 473.474. 
For burning of his own houſe ea inten- 


376.377 


35 Kix. 
Endictment for Recuſancy; 10.504. 
ro two Counties, 379. 
Endictment for Nuſances ought not to 


— ms 
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Enfant. 


What Contracts, Covenants, Obliga- 
tions, or other Acts ſhall bind him, 
179.502, 

Whether he may be Grantee of an Of- 
fice after an Eſtate for life, excyces- 


dum per ſe vel ſuſſicientem Depat a- 
tum, 279.556.557. 
| Whether he ſhall avoid Cn 
Recovery againſt his Gardian, the 
Judgment being by default of the 
Vouchee, 307 
Enfant Executor takes the principa! 
money upon a Bond forfeited and 
makes a releaſe : whether it be 
good, 4.90 
Enfant, Leſſee for years, takes another 
Leaſe for the ſame term and the 
ſame Renc, and with the ſame 
conditions, & c. FO2, 
Whether he ſhall be admitted to ſur 
by Gardian, or by proc line amie, 
86.161; 
Ought not to be amerced, 410 
What Office he is capable of,. c“ 5% 


517. 


En uiſit. 575 


tione ad comburendum ædes aliena, 


Of an Anabaptiſt, upon the Statute o. 
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Enquiſition and Enqueſts, 


For preſerving encloſed grounds,upon 
the Statute of xyeſtminſter 2. 280. 
281,439.440- 


Enquiry of Damages. 


Whether it ought to be by the Jury 
after demurrer upon evidence; or 
by Writ after Judgment, 143 


Equity. 


Whether an Aſſignee in truſt be 
chargeable with the receipt of his 
Companion, 312 

Whether Dower demanded againſt 
Equity and the husbands agreement 
ſhall be recovered in a Court of 
Equity. 190.191 


Error. 


Whether it way be aſſigned againſt 
the Record, 53 
Whether aſſigned againſt the Record, 
it be inſufficient, although a Demur- 
rer be thereupon, 53 
Not to be aſſigned, where it is for the 
eaſe or advantage of the party who 
wo uld aſſign it, 437 
Becauſe the Judgment was Jaco in mi- 
ſericordia, or Ideo capiatur, where 
it ought not to be; and where it is 
in other manner than it ought to 
be, 32.340 
Where the Verdi& finds damages ab- 
ſolutely, upon part whereof is a de- 
murrer,where it ought to have been 
generally and conditionally given 
upon the iſſue found ; ſo meerly 
croſs, It is not amendable, 32,33 

Whether Error may be brought in the 
Exchequer Chamber of a Judg- 
ment in the Kings Bench, in an Acti- 
on of Scandalum Magnatum, 142. 

143. 

Error, for that the Court being created 
by Patent, the Proceſs was awarded 
ſecundum con ſuetudinem Ville, 143 

Error brought to reverſe a Judgment 
for prepoſterous and too prolix 
pleading, 164 


Whether error lies, where Judgment 
is entred againſt one Detendant in 
Treſpaſs, and a Melle proſegu was 
entred before againſt the other De- 
tendant, 239 

Error for giving day till the next 
Court, without menuoning a day 
certain, 254 

Error for omiſlion of a Capias upon 
an Inditment of Recuſancy, re- 
verſed for that cauſe, 505 

Error, becauſe the tryall is by ſix Ju- 
rors only, although it were alledged 
to be ſecundum cunſuctudinem, 25 9. 
260. 

Error where there were proceedings in 
an inferiour Court after an Fabeas 
Corpus cum cauſa delivered and al- 
lowed, how it ſhall be tryed, 262 

| Error of a Judgment in an interiour 

Court, becauſe the Pleint differed 
from the ſtile of the Court, 572 

Error of a Judgment in Battery againſt 
Baron and Feme: Where the Baron 
pleaded generally Not guilty ; and 
qucad the wounding, the Zaroz and 
Feme pleaded Not guilty , and gu 
ad the Battery, the Feme pleaded 
juſtification wich an averment, E: 
hoc parata eſt, &c. 5 9-4 

Error of a Judgment in the Exche- 
quer Chamber, where it lies and 
where not. 286.300 

Error inthe Exchequer Chamber up- 
on a judgment in a Scire f.cias to 
have execution upon a Judgment 1n 
the Kings Bench, 246.464. 

Whether Error lies for the Principall 
and Bayle, for an Error tam in Pu- 
dicio, quam is Executione, 3 00.408 
481.574. 575. 

Brought by the Principall and Bayle 
for an Error in the principall Judg- 
ment and Exccution againſt the 
Bayl, & therefore abated, 574 575 

If it lies for the Bayl for an Error in 
the principall Judgment and in the 
Execution, or for the Execution on- 
ly, 481.501 

Brought by the Bayl for a Judgment 
given againſt the Principal, 561 

Where an Infant ſuffers a recovery by 
his Guardian, the Judgment being 
by default of the Vouchee, 307 


Where Judgement is given tor all, 
Mmmm 3 where 
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where the Tenant pleads but to part 

in a Writ of Right, and Iſſue taken 

and tried thereupon, 310311 

* Whether it lies for the King upon an 
Indictment of Recuſancie, 505 

Error to reverſe a Fine acknowledged, 

415.416 

Error, becauſe more Jurors than twelve 

were ina Writ of Enquiry of Waſte, 
l 

Error where Writ is awarded to the 
Coroners, where the Sheriff is Plain- 
tiff or Defendant, 345.346 

Where three Executors ſue, and the 
one is ſeverd, and Judgment given 
for the two who proſecute; whether 
it be error, 420421 

Error brought againſt three Executor: 
where one appeared and confeſſed 
the Action and Judgment, 2nod 
recnperet Debitum againſt the three, 
and Execution de bonzs Teſtatoris, ſi 
rantum, and damages de bonis pro- 
prizs of him who appeared, and 
Aiſericordia againlt all, 564 

Where the Yenire facias is againſt two 
Defendants and the Iſſue tried; 
whereas the one was dead before 
the Venire facias awarded, Whether 
it be Error, 426 

Where Juſtices of Peace proceed to 
eryal upon an Indictment of Treſ- 
paſs, the ſame day that it is found 
and craverſed, It is erroneous, 340. 
438.443.449. 

Error of a Judgment in an inferiour 
Court, becauſe it was Ideo conceſſum 
eſt, where it ſhould have been Jato 
conſideratum eſt, &c. 442.443 

Whether it be error in a Judgment of 
waſte, where it was aſſigned in cut- 
ting down 20 Applettees; and the 
Jury find the waſte in cutting down 
two Appletrees,and no Judgment of 
Id:o in miſericordia pro refiduo, 453 

Error of a Judgement in the Common 
Bench; if it may be reverſed in part 
and affirmed in part, 471 

Error brought here of a Judgment 
given in Ireland, and reverſed, how 
the proceedings ſhall be thereupon, 

511.512 

Error lies not where Judgment is en- 

tred againſt the Defendant by de- 


fault. 


| 
Fey | 
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Error, becauſe the Judgement was 
uod querens nil capeat per Breve, 
where it ſhould be Mi capiat per 


Billam, 580 

Error in part of an Order cannot viti- 

ate the whole Order, 471 
Ec ape. 


Where it ſhall be where a priſoner 
goes at large with his Keeper, by co- 
lour of an Habeas Corpus, 14.466 

Whether the eſcape of one in Execu- 
tion, be cauſe of diſcharge of the 
other Debtor, 74 

Eſcape and breach of Priſon, the diffe- 


rence. 210. 
E ſeyne. 

How, and when to be made by the 

Judges, 13. 14. 200 


Ought not to be caſt for the Defen- 
dants or Tenants, where they appear 


by Atturney, $11 

After once default and reſummons, an 

Eſſoyn is not allowable. 341 
Eſtate. 


There cannot be a fraction of Eſtates 
in Deeds, 548 
Eſtate contingent, by what act it ſhall 
be deſtroyed, 102.103.364.529 
Where an Eſtate of Inheritance ſhalf 
be created by Deviſe, 230447 
Eſtate limited to Baron and Feme in 
the Habendum to the uſe of them 
and the heirs of their bodies; whe- 
ther it be an Eſtate tail, 230.245 
Eſtate for life limited by expreſs limi- 
tation, ſhall not bean higher Eſtate 
by implication, 267 
Eſtate upon ſurrender of a Copy bold 
to the uſe of one for life; and for 
want of iſſue of his body, to the ute 
of another and his heirs : What 
Eſtate the firſt hath, whether for life 
only or not, 367 


Eftoppel. 


Leaſe by Indenture ſhall eſopp the 
party in pleading : But the truth 
being found by the Verdict, the 

Court 


— 
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Court ought to adjudge according 


to the truth, 110 

Where an Eſtop, ell may be againſt an 

Eſtoppell, 478 
Eſtranger. 


Whether a party named in a Deed that 
doth not ſeal it, ſhall be counted a 
Stranger unto it ; and when he ſhall 
take adyantage thereof, 289 


Exception. 


Whether it may be aſter the limitation 
ot an Eſtate, 437 


Exchequer. Vide Court. 
E xcommunicato capiendo. 


How it ought to be made, 197.199. 
83. 
Whether it ſhall be good, not being 
tor any of the five cauſes mentioned 
in the Statute of 5 Eliz, 197.199 
Whether, being at the Suit of che par- 
ty, he ſhall be diſcharged by a gene- 
ral pardon in Parliament, he not be- 
ing excepted therein, 199 


Execution. 


Execution without ſatisfactiou, is no 


barre, 75 
Taken againſt one is no barre, but that 
he may ſue the other, 75 


One taken in Execution in London, and 
removed by Habeas Corpus into the 
Kings Bench, ſhalt be committed 
there in Execution for that Debt ; 
and having diſcharged all caufes in 
the Kings Bench,fhall be — 

12 

Whether it ſhall be awarded, where 
the party formerly taken, reſcued 
himſelf and eſcaped, 75. 109.203. 
240.255. =o 

It cannot be of a Judgment in an in- 
feriour Court by Cercicrari and 

Mittimus thereupon, 34 

What Execution ſhall be taken forth 
againſt him, who, hanging the Suit, 
is made a Peer of the Realm, 205. 

200, 


Execution upon a Record of Attain- 
der of a Felon removed out of ano- 
ther Court, 176 

Upon a Scire facias by the husband, 
upon a Jadgment in Debt brought 
by him and his wife, as Adminiſtra- 
trix, 464 


Executor. 


Wiio may be an Exe cutor, 9 
Whether upon a Non: ſuit he ſhall pay 
Colts, 29 
Whether he ſhall be charged in the 
Debet and Detinet in Debt; for 
Rent, upon a Leaſe for years made 
to the Teſtator , arrear after his 
death, 225 
Whether he may diſtrain for a Rent- 
charge granted by the Teſtator for 
divers years, the years being deter- 
mined, 471 
Whether an Executor or Admitiſtra- 
tor ſhall be inforced to find Bayle 
upon the Statute of 3 Zac. in a Writ 
of Error, or ſhall have a Superſedeas 
without Bayle, _ 
Where an Executor ſuffers a Judge- 
ment in Debt, for a debt of the Je- 
ſtator, and dies inteſtate ; Whether 

a Scire facias lies upon this Judge- 
ment againſt the Adminiſtrator of 
the firſt man, 167 
Whether Judgment ſhall be againſt an 
Executor for the intire Debt, where 

it is found that he hath Aſſets but 
for part of the Debt, 167 
Whether an Executor ſhall be char- 
ped in Debt by a Contract aſſigned 

y che Commiſſioners of Bankrupts, 
187 

Where an Executor or Adminiſtrator 
ſhall beſ1id co be aſſignee, 289 
How the authority of Executors may 
bedivided, | 293.420 
What ſhall be ſaid to be an Aſſent of 
an Executor unto a Legacie, 293 
Whether he ſhall have an action a- 
gunſt a Sheriff, for not returning a 
Writ, and for what wrongs done in 
vita Teftatoris, 297 
Where an Executor ſhall be charged dz 
bonts proprizs,5 18.519. 526.5 27.565 
Whether he may plead aStatute for the 
payment of money ata day to come 

og inſt 
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againſt a Debt upon an Obligation, 
5 

Whether the Executor of an Obligee, 
being alſo Executor to one of the 
Obligors, may have Debt againſt 
the ſurviving Obligor, 372.373 

Whether an Executor, accepting the 
principall Debt upon a Bond for- 
feited, and making a Releaſe, it ſhall 
be a Devaſtavit for the reſidue, 490 

Whether Executors ſhall have the 
next avoidance of a Benefice grant- 
ed unto their Teſtator for life only, 
505. 506. 

Executor de ſon tort; whether charge- 
able where an Adminiſtrator hath 
fully adminiſtred the Teſtators 
goods, 88.89 


Ex poſit ion. 


Of States, how to be made, 34.83. 
84.85.533, 

Of Deeds, 173.548 

Of Words, 222.393 

Of the words cam pert inentiis, 17.18, 
57. 169.42. 


Firmum facere, 20 
Provided, 128.12 
Fi mods, 475-47 
Terdecem annot, 


Quinginta for Auinquagi nta, 259 


Sol vendo, 289 

Catalla, 293 

Repoſitorium, 555 

Cum ſera appenſa, 562 
Extent. 


How goods extended before the Libe- 


rateare bound thereby, 149 
How to be made by the Bayliff ofa Li- 
berty upon an Elegit, 319 


Whether it may be awarded for a 
common perſon againſt one who is 
in Executionfor. Debt to the King, 
389.390 
Upon a Statute Staple ; whether it may 
be by the Sheriff when the party 
dies, after the Teſte of the Writ and 
the inquiſition taken, 45 1.452.457. 
458.459. 


4 


| 


0 


Ext ing uiſbment. 


Where it ſhall be of a way by unity of 
poſſeſſion, 418.419 
Parſon, Patron, and Ordinary, before 
13 E/iz. made a Leaſe for ninety 
nine years, (there being a former 
Grant of the next avoidance :) The 
Parſon dies; the Grantee preſents 
an Incumbent, who avoided the 
Leaſe, It is thereby totally cxtin- 
puiſhed as to his Succeſſor, 382 


Extortion, 438. 448. 449. 


CCC Ng 


Falſe Impriſonment. 


Here one is arreſted upon a 
Capias and the Writ not re- 
turned at the day, 446.447 


Fees, 


What Fees Sheriffs ſhall take for ſer- 
ving Executions, 286,287 


Felony. 


Whether the burning of a mans own 
houſe maliciouſly, to burn the hou- 
ſes ad joyning, be felony, 376.377. 
378. 

Whether it be felony in a Souldier to 
depart from his Conductor without 
Licence, | 71 

Where Felony committed in one 
County may be tryed in another 
adjoyning County, and where nor, 

247.248 

Whethet it be Felony in a woman di- 
vorced to take a ſecond husband, 
the firſt living, 461.462.463 

Where one attempts to break open a 
houſe, with an intent ro commit 
Burglary, or to kill any therein,and 
a Stranger within the houſe kills 
him, itis no Felony, 544 


Feme. 


What ſhal be ſaid to be forcible taking 
a Maid againſt her will, 488.48 9 


Feme ſole recovers in an action, nd 
before 
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before day in Bancho takes Baron, 
ſhall have her judgment, 232. 
Feme ſole Merchant, how to be ſued, 


09. 

Feme covert, where he ſhall be pre ju- 
diced in her Inheritance by her 
Husba nds Act, 7. 

Whether, if ſued with her Baron, ſh 
may appear to avoid impriſonment, 
Ce. 58.59 

Cannot be charged with her husband 
for converſion of goods to the uſe 
of them, 254 494.495.519. 

What Goods a Feme covert may have, 

519 854. 

Feme Obligee takes one of the Obli- 
rs to husband, It is a diſcharge for 

all the Obligors, 551. 

Joyn with her Husband. in a Letter of 
Attorney to deliver a Leaſe, 165. 

To whatintents ſhe may make a Will; 
and where the husband is tied to 
perform it, 21 220.376.597. 

eme divorced takes a ſecond husband, 
the firſt living: whether it be fe- 
lony, 461.462.463. 

Vid. tit. Baron & eme. | 

Fieri facias. 

Baron C Feme Executrix ſued in debt: 
And upon Judgment and Ficri fa- 
cia, nulla bona being returned, the 
Plaintiff procured a new Fiers faci 
as, & quod ſcire faciat to the De- 
fendants,to be in Court ſuch a day ; 
who then appeared. and demurred 
upon the Writ: which being ad- 
judged good, and that they ſnould 
anſwer, they imparting Judgment 
was given by Nihil dicit, That the 
Plaintiff ſhould have Execution de 
bonis propriis, 518- 519. 526. 527. 
528, 


Fines of Lands, 524.525. 


What ſhall barre the heir in taile,43 4; 
543. 

Fine e what Actions it 
barres, and who m ay take advantage 
thereof, that hath nothing in the 
Land, 110.1 56.200 201.576. 77. 

Fine with Proclamations, at what time 


and by whom they ſhall be avoided, 


156.157. 200. | 


With Proclamations and five years 
paſſed, whom it ſhall barre, 576.577 
With Proclamation to the heir, who 
enters during the Nonage of the 
Deviſce, and Nonclaim within five 
years; whether it ſhall binde the 
Deviſce, 200.201. 
Levied by J. S. Uncle of A, an Ideot, 
who was ſeized of the Inhergance, 
(the ſaid J. S. dying inthe life ot 
A.) ſhall not barre the Grand- child 
of the ſaid J. S. 524. 

Fine levied by the Diſſciſee to a Stran- 
ger; where it ſhill enure to the 
benefit of the Diſſeiſor, 303.305. 

483.484. 

Lev ied by a Diſſeiſee to a Stranger, not 
knowing of the diſſeiſin; how it 
ſhall enure, 484. 

Levied by the eldeſt ſon, heir intaile, 
who dies without Iſſue inthe life ot 
bis father, Tenant in taile: whether 
= younger brother ſhall be barred 

y this fine 34.435. 

Levied by him whooccupics = — 
and hath the Inheritance and Non- 
claim; whether it ſhall barre his 
Leaſe for years, 110, 

Whether it may be levied of a place 
known, without mentioning of any 
Vill or Hamlet; where it lies, 219. 
269.276. 

Quod partes finis nibil habait, 514, 
514 524. 


Fines aſſeſſed in Courts. 


Aſſeſſed by Judgement openly in 
Court, cannot be qualified, . 25 1. 
How they ſhall be aſſeſſed in Judge- 
ments upon Informations. 251. 
Aſſeſſed for Treſpaſs in a Forreſt, may 
be levied by Proceſs in the Kings 
Bench, 409.410, 
Aſſeſſed by tle Higb Commiſſioners, 
How to belevied, 113 114. 
Impoſed upon an Attorney, for proſe- 
cuting Actions without ſuing origi- 
nal Writs, 74 
Impoſed upon an Attorney, for fal(i- 
tying and forging a Writ of Capias, 
74. 
Impo ſed upon a Clerk, for entring and 
certifying a too prolix Record in 
abuſe of the Subjects, 764 
ee 
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For amending a Record befote and | Where they ſhall 
without direction of the Court, 278 them, 

For a miſpriſion in a Record, 278. 

Fine not impoſed, quia pauper, 74. | 


be ſeized for abuſing 
253. 


Franktenement, 


| Where it may be pranted byCopy, 200 


Firſt Fruits and Tenths. 
GE Whether he ſhall be ſaid to have a 


| 


The Books of the valuation of them, | 


when compoſed, 456. 
Foldcourſe. | 
Whether a Foldcourſe may be divid- | 
ed, 432. 
Forcible entry. 


Endictment upon the Statute of 8 H. 
6.0f forcible entry in Tythes, 201. 
Whoſoever is owner of the Soil may 


enter lawfully and detain with force 
againſt any who pretends to have | 
Common there, 488.489. 


Forfeiture. 


What ſhall be forfeiture of a Joynture | 
within the Statute of 11 H.7. 244 

By the husband of his Copyhold in 
right of his wife: where it ſhall 
bind the wife and her heirs,after the 
husbands death, 7. 

Whether a Copyhold may be forfeited 
by making a Leaſe thereof for one 


year without the Lords Licence or 


ſpecial cuſtome, 233-234. 
Whether it may be forfeited for not 
paying the ſer fine, 196. 


Foreſt. 


Where the Juſtices Seats are to be 
held in Foreſts, 409.410 
How fines, in Juſtices Seats in Foreſts 
aſſeſſed, may be levied, 409.410. 
Whether Foreſt Lands purchaſed from 
the King , which were exempted 
from payment of 1ythes, ſhall be 
diſcharged in the hands of the Pur- 
chaſors, 94. 


Franchiſes and Liberties. 


How they miy be deſtroyed or deter- 
mined in Parks, 59.60. 


Franktenement who hath primam 
tonſuram onely in a Meadow, 362. 


Fraud. Vid, C ollaſion, 


Gavelkind Land. 


Is properties and Cuſtomes, 584. 
561.562. 


Grant:, 


Grants of Land and Common; whe- 
ther it ſhall be intended to be in 
groß or appurtenant, 300.301. 

Of a Rent: whether it ſhall be by the 
word Reddendum G. ſolvendum in 


zan Indentare of Leaſe, 288.289. 
There cannot be a Grant of an Inheri- 
tance in futuro, 8.547 


448.547. 
Of a term, Habendim after the death 
f the. Grantor; It is an immediate 
Grant and a pid Habendum, 155 
Of the next avddance of à Church 
unto one during his life; whether 
his Executors after his death ſhall 
have it, 505. 500. 
None may entitle himſelf to any Co- 
py-hold, but he muſt ſne a Grant 
thereof, 190. 
The addition ofi a falſity in a Deed or 
Grant, ſtull never prejudice, where 
there was any certainty before, 348 


Vid. tit. Deeds. 
Grants of the King. 


Where it ſhall be void for non-recital 
or miſrecital of a former Grant 
thereof; and where a non obſtante 
ſhall helpit, 198.548. 

Where an Office is found for the King 
by Commiſſion under the Great 
Seal ; where the Kings Grant ſhalt 
be good, and where not, 172.173. 

Of a Meſſuage and Land appertaining 

thereto, 


. 
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thereto ; how it ſhall be conſtrued ; 
and what Lands in the Kings caſe 
ſhall be ſaid to be appertaining, 21. 
22, 

Where there is a falſity in point of pre- 
judice to the _ benefit or a miſ- 
information of the Kings title, or 
upon a falſe ſupgeſtion, There all 
Grants made by the King ſhall be 


void, 548 | 


— — —— H— 
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Habeas C or pus. 


N an Habeas Corpus the return of 
the cauſe of the commitment of 
the Priſoner ought to be certain, 

133.558,559-593 

Ifno cauſe of commitment be return- 
ed in the Habeas Corpus, the Priſo- 
ner ſhall be diſcharged by Bayl, &c. 
507552. 

Habeas Corpus, and Cerciorari to re- 
move a Priſoner attainted for Felo- 
ny in another County; and Judg 
ment to have execution given in the 
Kings Bench, 176 

To remove a Priſoner in execution, 
How, and in what manner he ought 
to be uſed; And where it ſhall be an 
eſcape, under colour thereof, 466 

For a Priſoner committed by the 
Lords of the Council, and returned 
thereupon, 

To remove a Cauſe, and the proceed- 
ings thereupon, out of an inferiour 
Court, 261 

Upon Habeas Corput, Priſoners dif. 
charged without Buyl, 569.570 

Habeas Corpus by one who was com- 
mitted by-Order of the Exchequer, 
for nor paying a fine impoſed upon 
him by the Eccleſiaſticall Commiſ- 
ſioners, 579.582 


Habendum. 


Where repugnant to the Grant, how 
to be conſtrued, 155-400 
To one, to the uſe of another and his 
Heirs; Whether this limitarion of 
the uſe gives more than the Eſtate 
for life, 230.245 


133.168.579 


. 


Habere facias Poſſe ſſanem. 
How to be awarded into Ireland, 512 
Hariote. 


Whether he who demands an Hariot, 
and demands thereupon, ought to 
ſhew the kind of beaſt, and the 
price thereof, 260 


Heir. 


The words in a Will which diſinberit 
an Heir, ought to have an apparent 
intent, 369 450 

How the heir ſhall be charged, where 
he denies the Deed to be his Fa- 
thers, 336.337 

How he ſhall be charged in a Scire {a- 
cias upon a Recogniſance of his Fa- 
thers, 295.296.312.313 

Whether he ſhall have the rent, where 
the Leſſee covenants to pay the rent 
to the Leſſor, his Heirs and Aſſigns, 

207 

Upon a Mortgage for the payment of 
mony, performed by the Daughter; 
a Son 1s afterwards born: Whether 
the Son or Daughter ſhall have the 
Land, 87 


Honaur. 

Where an Honour conſiſts of ſeveral 
Manors, How the Courts of che 
Manors are to be holden, 367 

Hoſtler and Tun-keeper. 
May detain the Horſes of his Gueſts 


for- non-payment of their paſtu- 
rage : But fo cannot aprivate man, 


271.272 

Whether an Inn-holder is within the 

Statute of Bankrupts, 549.550 
Hue and Cry. 


When, and how it ſhall bind, 37 


Whether it may be made in the ad- 
joyning Hundred, 37.41. 379.442 
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High-way. 


Incloſed an Information brought 
thereupon, 184.185.266.267 


— — 


Peofayle. 


Here it is aided in the Kings 

Suit, 312.315 

In a his petitum in Dower, 301 
Where the recital of the Bill is in pla- 
cito tranſgre ſſionis, and the Declara- 
tion is in an Action upon the Caſe, 


| 325 
Where the Declaration is variant from 

the original Writ, 327 
Vid. plus in Statutes. 

Implication. 

Where it ſhall increaſe and Eſtate, and 

where not, 367 

Impriſonment, 


Where it ſhall be appointed by the 
Commiſſioners for Eccleſiaſticall 
cauſes, and where not, 114 

- Impriſonment during life is not uſual- 
ly awarded, but where there is an 
awarding of forfeiture of Lands du- 
ring life, 

None may ſtay or impriſon any with- 
out an Officer, unleſs in felony, 235 

Vid. plus Priſon & Priſoners. 


Induce ment. 


What certainty an Inducement to a 

plea ought to have, 138 
Inducement to a Travers ought al- 
waies to be ſufficient in matter, 336 


Infant. Vid. Enfant. 
Information, 


Apainſt an under.-Sheriff for ſeyeral 
crimes and miſdemeanors 566.567 
For Non-refidency before Juitices of 
Aſſiſe, 146 
Upon a penall Statute; where it may 
be in London, or in an inferiour 


| 


Court, | 112.146 
Againſt the Mayor and Comminalty 
of London, for ſuffering offendors 
to eſcape,who had committed mur- 
der publiquely, 252 
For a Riot and Reſcous 251.252 
For incloſing an High-way, 266.267 
Where it ſhall be good 2 the King, 
where it is ill for the party who in- 
forms for the King and himſelf, 3 3 1 
Information brought in the Kings 
Bench for miſdemeanors, 579 
Where Informations are brought upon 
a penal Statute, where part is given 
to the King, and part to the proſe- 
cutor, there it ought to be Qui tam 
pro Domino Rege, &c. Otherwiſe it 
is where the King is only named as 
an offence againſt him, 336 
Information for the King, the City of 
London, and himſelf, againſt a Cur- 


rier, 588.589 
Informes, how to be ſworn, and to 
have the moiety, &c. 316 


Ingroſſing. 


What ſhall be ſaid to be Ingroſſing, 
and within the Statute of 5 Ed 6. 


231.232.314.315 
In- Keeper. Vid. Hoſtler, 


Inrollme nt. Vid. Relation, & Bargain. 
and Sale. 


Inſtitution and Indaition. 
354.355.356.357. 


Under what Seal it may be, 342 
Trial of Inſtitution ſhall be by che 

Biſhop : Of Induction per pais, 380 
Without a preſentation is void, 99 
Vide plus in Quart impedit 


Intendment. 


Where it ſhall make a Declaration and 
Plea good, 6.63.64.80.195.221. 
272. 301. 387. 341.363. 383. 386. 
392. 401, 413.426. 458. 461.472. 
497.539.355. 

e it ſhall make a Sheriffs return 
good, 189 

It ſhall be taken accordinꝑ to the com- 

mon 


— — — — 
— — 


mon parlance, 192.226.510 
It ought to be conſtrued according to 
the rules of Law and reaſon, 413 
Intendment ſha!l not make a Repli- 
cation good, 80.94 
Where the condition of a Bond ſhall 
be made good by intendment, 22 


Joynaer in Ac ion. 


Where it may be by the King and a 
common perſon, 256.257 

Where it ought to be by Baron and 
Feme, 419437438 

In Audit a Q zerela by three, where one 
only was taken in execution, 443. 
444. 


Jojnteaants, 
Deviſe of Lands to three, part and part 


like z whether they be Joyntenants 
or Tenants in common , 75 


Action rel! brought againſt Joynte- | 


nants or Coparceners ; the death of 
one of them ſhall abate the Writ, 


574.583 


Jynture. 


What ſhall be ſaid to be a Joynture | 


within the Statute of 11 H.7. 244 
Ireland. 

How Habere facias poſſeſſianem ſhall 

be awarded into Ireland, F12 


Whether a Prohibition hes for a thing 
done there, 29 


Iſſue joyned, 


Where it ſhall be found for him who 


pleads, when it is found in ſubſtance 


but not in words, 148 
Upon payment made 3 1. Septemb. 78 


Tryed upon an ill and void plea , how 
it ſhall be good, 


2 
Whether it ſhallbe an Iſſue, and may 


be well tryed when it is in the affir- 
mative without a negative, and the 
concluſion is, Et de hoc ponit fe ſuper 
patriam, & querens ſimiliter, Bo. 
316.317. 

Auod ipſi non ſunt culpabiles in an 


be ſecond Table. 


Action againſt the Baron, for the 

| wron done by his Feme, 417 

Although the Plaintiff joyneth iſſue 

upon a defective Plea, yet having 

a good Declaration, and found for 

him, Judgment ought to be given 
for him, 


Judgment. 


Where Judgement ſhall be Ideo in mi- 
ſericordia, and where Ideo capiatur, 
32.178.561 
Where the Defendants are found ſe- 
verally guilty for ſeveral cauſes and 
ſeveral damages given, Judgment 
that one of them be in Miſericordia, 
and that one Miſericordia be a- 
gainſt the Plaintiff, where the De- 
tendants are ſeverally found vt 
guiliy for part, 54.51 
Where the Defendant, aſter impar- 
' lance pleads out-lawry; and, upon 
Nul tiel Record pleaded, fails of the 
Record, Judgment ſhall be abſo- 
| lutely given, and not a Reſpondes 
| ouſter, 566 
| Baron and Feme ſues in Treſpaſs, the 
Baron dies betwixt the day of Vi 
prius and day in Banco, no Judg- 
ment ſhall be entred, 509 
Judgment againſt Baron and Feme 
Executrix, by nihil dicit, to have 
Execution de bonzs propriis, 5 18.5 1 9. 
526.527.528. 
| Judgment againſt Baron and Feme, 
' CU modcapiantur in Treſpaſs, where 
the Baron is acquitted, 506.507. 
Er & contra, 513 
Judgment againſt an Infant, Quod non 
fit in Miſecricordia, 410 
How it ought to be given ina Writ of 
Right, 310.311 
How it ſhall be where ſeveral damages 
are found againſt ſeveral Defen- 
dants, 34.55 192.193 
Given for the Plaintiff, where the Iſſue 
is found for him upon an idle and 


void Plea, 25 
| Erroneous , becauſe it was Idee con- 
ceſſum eft, 442.443 


| Againſt an Executor, when it ſhall be 
| ofthe intire, where Aſſets is found 
but for part of tlie Debt, 167 
Avainſt an Executor or Admiruſtra- 
Nnnn ; tor 


— — — — — 2 2 


I be | econd Table. 


—— —  ———— 


tor for coſts, 219 
Againſt an heir, where he pleads a filſe 
plea, wluch lies not in his conuſance, 
436.437 
Judgment reverſed in an Fjectionc fir- 
me, becauſe the Declaration was ot 
a Meſſuige and fourty acres of land 
Me:dow and Paſture, and do not 
diſtinguiſh how much of every one, 
179.573 
Judgment reverſed, becauſe it appear- 
ed bythe Declaration, that rhe A- 
ction wis brought before there wa 
any cauſe of Action, 575 
Judgment reverſed in the Common 
Bench, becauſe an Atturney there 
brought his Action by a bill of Pri- 
viledge; and the Judgment was, 
Quad querens ni hil capiat per Breve, 
where it ſhould have been per Hil- 
lum, 580 
Judgment reverſed in Debt, becauſe 
the Defendant pleads payment of 


211.65. 8 d. And the Plaintiff ſaich | 


Non (olvit the ſaid 51 J. 6s. 8 d. 
and ſo there was not any iſſue, 593 
Where it ſhall be for the Plaintiff atter 
Verdict for him, although there be 
no origin: Writ nor Bill filed, 281. 
282. 
Where it my be reverſed for part, and 
affirmed for part, 471 
Judgment to reverſe a Judgment in 
an inferiour Court, in a Formed:n 
given for the Defendant, i he Plain- 
tiffs Declaration being ill, how it 
ſhall be given, 444.445 
How it ſhall be where Tenant by Re- 
ſceipt makes default, 263.264 
Judgement againſt an Atturney, who 
t:lflv demeaned himſelf, 78 
Ag inſt one who offred himſelf as a 
Subſidie man to be bayl, and ſo did 
ſwear that he was, and afterwards 
confeſſed it to be falſe. 148 
Againſt one for publiſhing a Libell, 
175 
Againſt one for ſcandalous ſpeeches, 
uſed to a Judge ſitting in Court, 
504 
Againſt one for ſtriking in M minſter 
Hall, ſedentibus Curiis, 374 
Of the Pillory and fine for Ryotin a 
Reſcous, 506.507 
Judgment againſt one for cheating 


— — — 


with falſe tokens, 564 
Judgment upon an Endictment for 
taking a child under the age of ten 
years, although the party did not 
raviſh nor carnally know her, 332 
Judgment upon an Endictment upon 
the Statute 31 H. 8. for taking a 
Maid inheritrix forcibly, and mar- 
rying her, cc 484.488.492 
For burning his own houſe in a City 
voluntarily, to the intent to burn 


the ad joyning houſes, 378 
In Treaſon, for counterſciting Coyn, 
what it ſhall be, 383 


In Tre. ſon, upon the Statute 25 FA. 
for ſpeaking traiterous words 2. 
gainſt the King, 332-333 

Upon every conviction in Endictments 
the Judgment ought to be a 
capiatur, 


503 
udges and Fuſtices. 


Chief Juſtices of the Kings Bench, ho 
made and amoved, 5 2. 65.225.403 
Removed, and pleads afterwards as a 
Serjeat at Law, 375 
Juſtices of the Kings Bench, their au- 
thority, 212.404 
Juſtices of the Common Bench made 
Jullices of the Kings Bench, and 
how their Sertority may be pre- 


ſcrved, | Bo bo | : 
Chief juſtice of che Common erch 
and Lord Keepur of the Grete. 


both one perſon at one time, Go 
Chief juſtice of the Common Bench 
diſchirped, and another made, 375 
Juſtices of both Benches made, 1.2.3 
4.211.225.200.339.375.403.507. 

568 
Chief Bron of the Exchequer hith his 
Office quam dia ſe bene gcſſcrit; but 
the judges of both Benches are 
made d rau ben; placito Regis,293 
Chief Baron being commanded by the 
King to forbear the exerciſing of his 
Judicial place in Court, would not 
leave his place, nor ſurrender his 
Patent without a Scire facius, 203 
Judge and Officer, who may be, 138 
Juſtices of the Joreſt, 409.410 
Juſtices of Oer and Terminer, w hetlier 
they may trie Souldiers departing 
from their Captain or Conductor 
without 
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without Licence, 72 
Juſtices of Oyer and Terminer, whe- 
ther they may inquire and rake tra- 


vers, and determine Endictments 


the ſame day, 448 
Juſtices of Niſi prius or A ſſiſes, their 
authority, 112.211 


uſtices of the Grand Seflions of 


Wales, their authority, 342 
Juſtices of Peace, whether they may 
be made by Patent, 223 


What Acts he may do as Juſtice of 
Peace out of the County, 212.213 
Their power of Inquiring about in- 
tormations, 112.113 
Cannot compell any to enter Recog 
niſance, or may uſe any coercive 
power out of the County, 213 
Whether they may take Fnqueſts, try, 
and determine civill offences in one 
and the ſame day, 428.429 448. 


449. | : 
May take money to lie u de for 


the ſecurity of the Peace, 446 | 


Their power upon the Statute oi 
5 Elis. of Labourers, 213 
Ought not to aſſeſs damages them- 
ſelves without enquiry by the Jury. 
448.449 
Their power about making Orders in 
caſe of Baſtardy, 213.341.350 
351.4; 0.471, 
Their power upon the Statute of 15 
R. 2. of forcible entries, 486 
Whether, at their Seſſions, they miy 
trie Souldiers running away from 
their Captain or Conductor, 72 
A Warrant from a Juſtice of Peace to 
an Officer, for the levying of a rate 
unJuely taxed, will not excuſe the 
Officer, & 394.395 
How Juſtices of Peace are to proceed 
againſt one who, being elected an 
Officer, refuſeth to be ſworn, 567 
Words actionable of a Juſtice of Peace, 
He is but an half. card puſtice, 223. 
could never get any juſtice, but in- 
Juſtice at his hands, 14 


Furore. 


Whether one outlawed in a perſonal 
Action may be admitted to be 1 Ju- 
ror, 134 

Challenged after he was markid to be 


— 


ſworn, cannot be withdrawn with- 


out conſent, 291 
Where if miſ-named it ſhall be a miſ- 
tryall, 194. 


Jurors having lain all night, and not a- 
greeing, one of them by conſent 
was withdrawn, 484 

Whether Jurors in a private Juriſdi- 
ction, have power to aſſeſs damages 
tor the Pl:intiffs loſs in another 
County, 57 


Put tfication. 


Every one may juſtifie the apprehend- 
ing of a Common Cheater with 


— —_ ———— 
— — 


| talſe Dice, to carry him before a ſu- 


{tice of Peace, 23% 
None can juſtifie the cutting of ano- 

thers Nets who fiſhethi in his Piſca 
ry But he muſt take them dam ge 
| fefint, 228 
| Where in Treſpaſs of Aſſault and Bar- 
| tery the Detendant juſtifies at ano- 
| therdayandplace, 514.515. 572. 
573. 


— — — 


* 
F 
King. 


Hether the King may enter 
into warranty as Vouchee 
by the Atturny Generall; And how 

a Remainder in tail in him may be 
barred by barring the Remainder 
over, 96.97 

Where the King may take advantage 
of a Condition broken without Ot- 

| tice, & where not, 99.100.172.173 

Where the King and a Common per- 
ſon may joyn in Action; 256.257 
336. 

The King may wave a demurrer 61 
iſſue; bur not any other perſon, 
without the Atturney Generals 
conſent, 347 

The King may preſent to any Church 
which he hath in right of Ward. 
ſhip, eicher, under the Great Seal, 
or under the Seal of the Court of 
Wards, 99. 100 

May trie his 1ſſ'c at the Barre or by 
Niñ prius, at his pleaſure, 247 

The King ſhall never render in value 
upon Voucher, 9” 
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A common perſon ſhall not have exe- 
cution againſt the Kings Debtor, 
untill agreement for che Kings 


Debt, 390 
The omiſſion of a Clerk ſhall not pre- 
judicethe King, 349 


Whether Error lies for the King upon 
an Endictment of Recuſancy, 504 
Whether a ſucceſſor King may take 
advantage of a lapſe incurred in the 
time of his Predeceſſor, 335.336 
Where a Freehold may paſs from the 
King, without a Patent under the 
Great Seal, 512 
Where title appears ſor the King, the 
Court, ex officio ought to award for 


him, 590.591.592 
Lapſe . 
Here it ſhall incurre, 357 
wW Vide plus in Quare impedit. 
Leaſes. 


Leſſee for years aſſignes over his Leaſe 
in truſt tor himſelf; and after pur- 
chaſeth the Inheritance & occupies 
the Land,and levies a fine with pro- 
clamations : Whether this intereſt 
be barred, the Truſtee not claiming 
his Leaſe within five years, 110 

Where one Covenants and grants, 
That J. S. ſhall enjoy ſuch Lands 
for ſix years; and I. S. covenants to 
pay annually ſuch a ſum unto him : 
Whether this bea Leaſe for years, 

20 

Leaſe for years by Indenture, by him 
who hath nothing therein: Whe- 
ther it ſhall binde being found by 
Verdict, 110 

Whether a Leaſe for years may be de- 
viſed to one and the heirs of his ho- 
dy, with Remainders over, and ſhall 
be good by way of limitation, 230 

Leaſe, Habendum a die datus Indenturaæ 
for life, with Letter of Atturney to 
make livery after the day; and live- 
ry is made accordingly: Whether it 
be a good Leaſe, 95 

If the Leſſor fell the trees, living the 
Tenant for life, and the Tenant for 
bie cut them down: Whether the 


— 


Vendee ſhall have Trover and Con- 
verſion, 274 
Whether the Leſſor may have Trover 
& Converſion, when a Stranger, du- 
ring the Leaſe for years, cuts down 
and carries away Timber Trees, 

d 242,24 3.274 

Leſſee for years aſſigns over bis term, 
and the Leſſor ccepts of the aſſiꝑn- 
ment; the Leſſor notwithſtanding 
may ſtill mainta his ction of Co- 
venant againſt the Leſſec, ſor a Con- 
dition broken by che Alligiee, 187, 
580. 

Leſſee for years, upon condition that 
he ſhall not alien any part above 
three years, during the term; and if 
he doe, I hat the Leaſe ſhould be 
void: Who lets for three years, and 
ſo from three years to three years, 
during the term of his life: Whe- 
ther this be a breach of the Candi- 
tion, 511.512 

Leaſe for years, upon condition, 4 hat 
he ſhall not alien above three years 
during the term, t ſupra; who lets 
ut ſupra : The Leſſor accepts the 
Rent ofthe Aſſignee at a day after: 
Whether this acceptance makes the 
Leaſe good, Cc. 511.512 

Leaſe for years, to begin after a former 
Leaſe determined, which is mif-re- 
cited; Quere when the laſt Leaſe 
ſhall commence, 398.3 99.400 

Leaſe for years by Deed is ri ſed in a 
materiall part by the Leſſce, after 
the delivery: Whether the intereſt 
and term be determined and void as 
well as the Deed, 399 

Leaſe by a Biſhop by Indenture, reſer- 
ving the antient rent {but mentions 
not any rent certain, nor lets not all 
the Manor together, which was uſu- 
ally demiſed under one rent) is a 
void reſervation, and a void Leaſe a- 
gainſt the Succeſſor, 95 

What ſhall be a good Leaſe within the 
Statutes of 32 H. 8. and 13 Eliz. 

22.2 

Leaſe made by Parſon, Patron, and 
Ordinary being avoided by the 
next Incumbent, diſchargeth all his 
Succeſlors, 84.85 

Leife for years by Baron and Feme, of 
the Lands of the Feme: Whether 

void 
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an Eſtate, and what a condition 

By Baron and Feme, of the Lands of 230.231.367.577 

the Feme, Habendum from Mich, | Limitation of an Eſtate upon a poili- 
for life; and Livery is made after dility, after a poſſibility is void, 577 

Mich. Whether it be good, 171. 

Leaſe for one and twenty years, ren- Limitation i f Actions, IIS. 
dring the ancient Rent, by the Ba. ; 

ron onely, of the Lands whereof he | Lide plus in Statutes, 

is joyntenant with his Feme in Fee; 

| Whether it ſhall binde the Feme, Livery and Heiſin. 

22.2 

Leaſe for years by Baron, ſeized in | By an Attorney upon a Leaſe tor life a 

right of his Feme, Or by Tenant by die datas, made the fame day of the 

the Courteſie, is void by his death, date, is a void Leiſe and Livery, 

and not voidable, 398.399 94.95,388. 389 


void awdidable, 2.185. 


Leete, Londen, 


Where it may be within another Leet, Where a Cuſtom there may be plead- 
and the difference betwixt a Leer ed againſt a Statute. 347.361 
and a Torn, 75.76 | How the Cuſtoms there, are to be cer- 

Whether for amercement in Leets and | fied into other Courts, 516.517 
Court Barons upon a diſtreſs, dama- | One taken in execution in Landis, and 


ges and coſts ought to be given to | removed by Habeas Corpus into the 
the Avowant, 533.334.535 Kings Bench, ſhall be committed 
; there, in execution for that Debt; 


and having diſcharged all cauſes in 
the Kings Bench, ſhall be remanded, 


By Baron and Feme, to deliver a Leaſe | 128 
upon the Land: Whether it is void | Cuſtome for a Feme covert Merchant 
or avoidable only by the Feme, 18 5 there, 68.69 


1 Vid. plus in Leaſes and Livery & Ftiſin. Cuſtome, That one being Apprentice 
3 and made Ireeman, may ule any 


Libels, 175. | Trade, 347.391.510.517 
| Cuſtome, That everyCitizen and Free- 

L iberate. man of London may deviſe his Lands 
in Mortmain, 248.576 

Cuſtome, That the Wife ſhall have the 
moity of the Goods whereof her 


Husband died poſſeſsed, 344.345 


Letter of Attorney. 


Whether it may be by an Adminiſtra- 
tor, upon an Extent ſued by the 


Executor, 451.452 | * N 
Whether the ſale of the Good; of a An Action may be maintainable in 
Bankrupt by the Commiſſioners, to Landon, which is not actionable in 


another of them be good ft » | the Courts at u minſter, 350 387. 
— Where and how Wills of Lands in Lox- 


berate, 149.150 
Vid. tit. Exennt. | donareto be proved, 390 
| Aldermen of Londun, their priviledges 

Licence. | | 585. 

| Why the Arch-Biſhop of Canterbury 

To incloſe an High- way, when, and never makes any vilitation in Lon. 
how it ought to be obtained, 266 | dun Dioceſs, 340 
267 AR of Parliament for the relief of 
poor Citizens and Freemen of Len- 

Limitation of Eſtates. dun; being ſued there under fourry 
ſhillings, 572 


he payment of Tythe 
Nnnn 2 for 


What ſhall be ſaid to be Limitation of | Cuſtome for t 
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Suit ſhall be. 596 


| —— 


Aaintenance. 


Hether it be Maintenance 

for an Attorney to ſolicite 

anothers buſineſs in another Court 
then where he is Attorney, 107. 
160 

Inforniãtion upon the Statute of Main- 
tenance, 232.233 


Alanor. 


What it is, and what ſhall be reputed 
parcel thereof; and what time is 
jufficient to gain A reputation, 308 


Marriage. 


If a woman be violently taken away 
and married, although ſhe aſſents 
thereto by force, It is a Marriage 
within the Statute of 3 H.7. 488 

Whether a Feme divorced from her 
Husband, and marrying a ſecond in 
his life, be a Felon, & c. 461.462.463 

Fine to the King for inveigling one, 
being drunk, to marry in the night, 
Cc. 557. 


Marſhall of the Kings Bench. 


The Office thereof not grantable for | 


years, | 
The P:ifon of the Kings Bench is not 
any Local Priſon, confined to one 
place, 


Meſſuage. 
hat Land paſſeth by the Grant of a 


eſſuage cam pertinentiis, 17 
Mi ſnoſmer. 


Of a Corporation, where it ſhall make 
the Deed void, 160 

Of a Juror in his Chriſtian name, whe- 
ther aided by the Statutes, 202. 
203. 564 


Miſpriſion Vid, Amendments, 


for honſ-s in London, and where the | 


210.460 | 


Miſrecital 


Of a Statute, Quid opryatur, 135. 136. 
232. 

Of the Kings Patents, where it ſh;l! 
make them void, 197.198 

Of a former Leaſe, Que when the 
ſecond Leaſe ſhill begin, 397.398. 
400.502. 


Miſreturn of the Sheriff, 223.224. 


AMiſuſing of Proceſs. 


Where aided by the Statute of Jeo- 
fayls, 90.91 


Miſtrial. 


What ſhall be ſaid to be a Miſtrial, 17 
20 202.203.275. 284.480. f 

Where it ſhall be by miſnauung a Ju- 
ror, 202.203 

Where twenty three are only returned 
upon the Venire facias, and twenty 
four in the Habeas Corpora, and the 
twenty fourth Juror not returned, 
was ſworn, Whether it be aided by 


the Statute of Jeofayls, 278 

Where it is not aided by any of the 

Statutes, 284 
Menaſteric. 


Whether Monaſteries diſſolved by the 
Statute of 27 HS. which were free- 
ed from the payment of Tythe, be 
within the Equity, Cc. 


MM enſtrans ac fait 7. 


He who comes in by act of Law, needs 
not ſhew the Deeds of his eſtate, 
209 

Where upon a Deed of Covenant to 
raiſe an uſe out of a particular eſtate 

to which he is not party, and yet 
claims by that Deed, Whether he 
may plead the faid Deed, without 
ſhewing it; And where it ought to 
be ſhewn, 441.442. 
Where the obligation ſhall be ſhewn 
by him, who is Aſſignee from the 
Commiſſioners of Bankrupts, — 
* Mort · 
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Mortgage. 


Deviſe of all his Goods, and Mortga- 
es to his Executors, is a good De- 
viſe of the Land mortgaged, 37 
Deviſe of his Lands in A. and B. to ſe- 
veral perſons and their heirs, and all 
the reſt of his Goods, Leaſes, Eſtate 
and Mortgages, Cc, hereof he was 
poſſeſſed to his wife, whom he 
makes Executrix, an Eſtate for life 
onely paſſed, 
Upon a Mortgage a Daughter per- 
forms the condition to pay the mo- 
ny, a Son is born after: Whether 
the Daughter may retain, or that 
the Son may oft her, 47 


NMortnary. 


Whether a prolubition lies for ſuing 
for a Mortuary in the Eccleſiaſtical 
Court, 237.238 


Murder. 


What ſhall be ſaid to be murder, 13. 
537-538 

To kill an Officer which comes to ar- 
reſt one, although he uſeth not the 
words of arreſt, nor ſhews his 
Warrant,is Murder, 68.183.537. 

38. 

the often ſtriking and killing one who 

makes no reſiſtance, is Murder, 131 


Name. 


Ame of dignity accepted by the 
N Plaintiff, hanging the Writ: 
Whether it be cauſe to abate it, not- 
withſtanding the Statute of 1 EA. G. 
Io 
Name of dignity of a Baron 4 
upon one who is ſued by the name 
of Knight : What remedy he hath 
that Execution ſhall not be awarded 
againſt him, but as againſt a Peer of 
the Realm, 2c5. 206 
Name of diꝑnity of Baronet omitted; 
whether it be cauſe to abate the 
Writ, and within che Statute of 


1 E. 6. 


447-449-450 | 


3/1.372 } 


— — 


Name of Corporations miſtaken, 572. 


574 
Name of a Juror miſtaken, by what 
Statutes aided, 202.2022 


Whether a Sheriff ought ro add his 

name of Office to Returns, 189 
190. 570, 595. 

Where Letters Patents name Lands by 
another name then when they came 
to the King ; yet by a name certain 
Diddl ind: operatux, 168, 169 


Volle proſe 4 ui. 


Whether it may be entred 2prinſt one 
Defendant, and Judgment prayed 
a gainſt the other, 2 38.243 


Nen obſtante. 


Whether a Noz oþ/tznte of a non re- 
cital or miſ-recital of a former 
Grant in the Kir gs Patent, ſhall aid 
the Grantee or not, i198 


Nonſuit. 


Upon a Record of a Ni prius roll va- 
rying in ſubſtance from che plea- 
roll, and a new Venire facias award- 
ed, agreeing to the Plea-xoll, 203. 
2 4 


Notice. 
* 
When and to whom it ought to be gi- 
ven, 34.35.13 2.133.574. 577 
Where it oughc to be taken upon pe- 
ril, &c. 392.393 
Of a By law, when, and how it ougkt 
to be given, 498 


Nul ticl Record, 


Pleaded, 297.298,565 


Nuſances. 


Whether the erecting of a Cite upon 
the High-way,to open and ſhut wich 
the hand, be a Nulance. 154.185. 

Whether every one may ubate a Nu- 

for upon the High-way, 184. 18g 

Erecting of a Tallow Furnace, Cc. a 

Nuſance, FIC 


Natlances 
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Nuſances ought to be certified into the 
Court, That they are abated or a- 
voided, before the Edictment ſhall 
be quaſhed, 584 


Oath. 


JR an Oath may be inlar- 
ged by direction of State, 
for the executing an Office, with- 
out an Act of Parliament, 26 


Obligarun, 


Obligation with a Condition and a Bull 
obligatory, the difference, 515 
Shall not be void by vitious writing, 
416.418 
Obligations and Bills obligatory, how 
they differ, 515 
Obligation general for the perfor- 
mince of Covenants doth not alter 
the nature of Rent, but that it ought 
to be demanded, 76.77 
Obligation with condition, for perfor- 
mance of a Symonaical Contract, is 
void, 361.425.4256 
Wich a condition to reſign a Benefice 
upon requelt ; whether the Condi- 
tion be Symonaical and makes the 
Obligation void, 180 
With a condition to pay upon the 31 
of Septemb. Payment is pleaded to 
be at the day: And the Verdict 
ſound, there was no payment the 
ſaid 31 day, 78 
With a condition for the payment of 
money at a day; How it ſhall be 
diſcharged by acceptance of ano- 
ther Bond before the day or after, 
85.86.193_ 
With a Condition, That the Baron ſhall 
ſuffer his Feme to enjoy the goods 
of her firſt husband without claim; 
What ſhall be ſaid to be à breach 
thereof, 204 
By the Baron, with a Condition to ſuf- 
fer his Feme to make a Will; Whe⸗- 
ther it ſhall bind him ; and whac 
Will the Feme in ſuch caſe may 
make, 219 220.597 
With a condition , Where it ſhall be 
good according to the intention of 
the parties, though not according 


to the words, 219.220 
With a Condition; Where it ſhall be 
taken according to common par- 
lance. & c. 226. 
Whether an Obligation may be taken 


| by a Sheriff, 287 
Obligation, Quinginta for uinqua- 
ginta, , 416.417 


Occupancie, 477. 
Offices and Officers. 


Officer and Judge, where one may be, 
138 
Where an Officer ſhal be puniſhed, al- 
though what he doth is by Warrant 
from a Juſtice of Peace, 395 
By what Acts, and for what cauſes 
Offices may be ſeized, 59.60. 211, 
491.492 
How they may be ſurrendred or de- 
termined, 198. 
Where, if granted in Reverſion after 
an Eſtate for life, exercendum per ſe, 
vel ſufficientem Deputatum ſunm, 
it be good, 279.556.557-558 
In Miniſterial Offices, Deputies are 
allowable, 557 
The office of Martial of the Kings 
Bench,not grantable for years, 587 
Of the cuſtody of. a Park or Steward- 
ſhip of a Manor granted with the 
caſual profits; how it may be diſ- 
charged or determined, 59.60 
Of a Biſhops Chancellor, ro whom 
grantable ; and whether the Gran» 
tee may be ſued in the Spiritual 
Court and deprived there, and 
thereby loſe his Freehold, 65 
A ſentence in the Star-Chamber can- 
not take away an Office which is a 
Freehold, 65 
Office of Commiſſary; whether it 
may be»granted to a Lay perſon, 
5 25 8.259 
What Offices be within the Statutes 
of 1 C 13 Eliz. of Spiritual per- 
ſons, 259.556.557 
What Offices an Infant is capable of, 


356.557 
Offices by Inquiſition. 


| Where they ought to be fpund, before 


the 
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the King can take adyantage of a 
condition broken, and where not, 
100,173 

The difference and ſeveral uſes of Of- 
fices by Commiſſion under the 
Great Seal, and by Inquiſition un- 
der the Exchequer Seal, 173 


Oxford Univerſity. 


Its Charters and Priviledges, 73.87.88 


— — — ——_ _—_— ——  — 


Parapbernalia. 


Hat they be, and whether 
the Husband may diſpoſe 
of them by his will, 343. 


344.346.347. 
Parceners, Vide Joyntenants, 
Pardons, 


Expoſition of a general Pardon, 349 
Whether a general Pardon by Parlia- 
ment ſhall diſcharge coſts taxed 
after the Parliament, for offences 
committed before, 9.46.47.67.68. 


193. 
Whether it ſhall diſcharge coſts in the 
Spiritual Court in a Suit for defa- 
mation, 160.193 
Whether a general Pardon extends to 
pluralitics, 354358 
Whether the Kings Pardon, after a 
Sentence in the Star-Chamber, ſhall 
diſcharge the offences and all dift- 
bilities appointed by the Sentence, 
; 55-50 
To what things the Kings pardon by 
Parliament, of a'l offences before 
ſuch a day, except for things depend- 
ingby Bill, &c, ſhall extend unto, 
67.68.176 
Whether the Kings pardon by Parlia- 
ment ſhall diſchirge Excommuni- 
cation or Proceſs of contempt, at 
the Suit of the party, 199 
Where ina General pardon by Parlia- 
ment, there be divers offences ex- 
cepted , whether the Court ſhall al. 
low and diſcharge the party, with- 
pleading it, 449 


Pardon granted in Manſlaughter, that | 


— 
— — 


| 


the party ſhall not find Sureties for 
his good behaviour, 597 


Pariſh, 


What ſhall be faid ſuch a Pariſhas may 


make taxation for their Poor, 92. 


93.394. 395+ 
Clerk of the Pariſh elected by the Ve- 
ſtry, 589 


Parliament. 


Seditious Acts and Conſpiracies plot- 
red in Parliament, may be puniſhed 
out of Parliament in the Kings 
Bench, 181.182.209.210 

- 

Parſon, Patron, and Ordinary, 


354-355-357- 


Parſon, Patron, and Ordinary, before 
13 Elic. made a Leaſe for ninety 
nine years, there being a former 
Grant of the next avoidance: The 
Parſon dies; the Grantee preſents 
an Incumbent, who avoided the 
Leaſe : It is thereby totally avoided 
as to his Succeſſors, 582 

Whether an Oblig tion entred by the 
Parſon to his Patron, to reſigne, be 
Simony, 180 


Patents. 


Where Letters Patents ought to be 
pleaded /ub Mag no ſigillo Anglie, 
460 

Where Letters Patents name lands by 
another name then when it came to 
the King, yet by a name whereby 


they are then known, uid ind: 
opcratur, 168,169 


Where the Kings Patents do not re- 
cite or miſ-recitea former Grant of 
the ſame thing; Whether it ſhall be 
void, or whether a New cbſtante 
ſhall not help it, 197.195 

Patents of the places of the Jultices 
of the Kings Bench and Common 
Bench, how they vary from the Ba- 
rons of the Exchequer, and how 
they ſhall be determined, 203 

Whether there can be aPatent for Oyer 


and Terminer in Civil cauſes, 318 
Juſtice 
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ſuſtice of Peace by Patent , whether it 
may be, 223 


Payment. 


Where piyment of damages to the 
Plaintiff ſhall be pleaded in a Scire 
facias, to have execution or reſti- 
tution, 328 

Where payment being againſt matter 
of Record, cannot be pleaded as a 
diſcharge, 32 


Peer of the Realm. 


What Execution ſhall be taken forth 
ag4inſt him, who, banging the Suit, 
is mide a Peer of the Realm, 2M. 
206, 

Whether he ſhall anſwer in the Star- 
Chamber,c+c. upon his Oath or up- 

* on his Honour, 64 

Sued by proceſs to outlawry; what 
remedy he hath to ſtay it, 205.206 

Vicount, of what antiquity, 136 


There cannot be poſſeſſio fratris of a 


>arony, 601 
Place. 
In what place and County every Acti- 
on is to be brought, 143.183.184 
Whether a Fine or Recovery may be 
by the name of a known place, out 
of any Villor Hamlet, 269.276 
Pleas and Pleadings, 


What amounts only to a general iſſue 


is not good, 157 
Where adjudged ill for miſpriſios, 
427.43. 437 


Where the pleading the performance 
of a Condition in the generality ac- 
cording to the words of the Condi- 
tion, is good, 195 

Where neceſſary circumſtances ſhall be 
intended in pleading, 160. 186.195 

How a Copyhold Eſtate ſhall be 
pleaded, 190 

Statute Staple, how it ought to be 
pleaded, 362 


Where the pleading of an Exoueravit 


without ſhewing how , ſhall be 
good, 384 


| 
| 
| 


| 


Pleading of the performance of Cove- 
nants, according to the Condition 
of the Obligation , where one of 
them is in the dis junctive, is not 

00d, 22 

Pleading the Inducement to a Travers 
nreds not be fo preciſe as another 
Plea, 442 

Of a Commiſſion by Letters Patents 
or Proclamation, and doth not fay 
ſnub magno ſigillo : Whether it be 

ood, 461.180, 181 

Pleading of a Feoffment, and doth not 
ſay by Deed, and yet good, 482 

A payment being againſt matter ot 
Record cannot be pleaded as a diſ- 
charge, 328 

Where matter of Fact may be pleade 
indiſcharge of a Record, 329 

Eſtates determined need not be men. 
tioned in pleading, 420.421.506 

How a generall pardon where divers 
offences are excepted, is to be plead- 
ed, 449 

Surrender Dimiſſionis prædictæ, and not 
of the Eſtate or Tenements, Cc. 
Whether good pleading. 101 

Viat tit. payment. 


Pleages. 


Where Pledges ad proſequendum are 
omitted: Whether it ſhall be cauſe 
of ſtay, or to avoid the Judgment, 

92.161.594 

Whether money may be taken for 

Pledge, 446 
Poſſibility, 3 

Cannot be transferred over, 477 

Limitation of an Eſtate upon a polli- 
bility after a poſſibility, is not good, 


$77 
P efſeſſio fratris, 
Cannot be of a dignity, 601 
Poſſeſſio ſororis, 87, 
Premunire. 


Attainders therein, how they ſhall re- 
late, 172 
Prerogati ve, 


by, 


2 


* S = 
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Prerogative. Vid. Xing. 
Pre ſc rip. ion. 


To have Warren, now it ought to be 
pleaded, 311 

] hat per legem Terra, lie ought to be 
diſcharged of the payment of tythes 
tor wood ſpent in his houſe tor fi- 
ring, or for Fences, is not good, 113 

W here it lies for Inhabitants or occu- 
piers ot Land, 418.419 
Where Preſciption ought not to be 
perſonal, but in the thing preſcribed, 
325-326.419 

preſcription againſt a Preſcription 
cannot be, but the one ought to be 
traverſed and put in Iſſue, 432 
Preſcription ds non Decimando of 
Lands in the hands of the King or 
Spiritual perſon; If they come to 

a Lay-man, the Preſcription is de- 
termined, And fo where a Spiritu- 
al perſon hath a diſcharge by pri- 


* 
Wedge, 94 
Preſentment to Churches, 


By the King, under what Seal it ought 
to be, 99. 100 
Whether the preſentation or vacancy 
de traverſable in a ©care impedit, 
61.72 

Pre ſentatis ad Eccleſam is alwaies to 
be intended of a Parſonage, 74 


Principall & Acceſſory. 


Acceſſory ought not to be condem- 
ned, but where the principal is at- 
tainted, 567 


Pri ſow and Priſoner. 


Every place where one is reſtrained of 
his Liberty isa Priſon, 210 
Priſon of the Kings Bench and Fleer, 
how they may be removed co other 
places, 210.466 
Priſoners, how to be ordered, 14.466 
Priſoner for Felony, where he ſhall 
have Counſel, and in what matters, 


134.147.175.365 


| 


Priviledges. 


Of che Univerſities, 71.74.87.88 
For Serjeants at Law, and their Ser- 
vants, to be ſued in the Common- 
Bench, and not elſewhere, 84.85 
For Atturneys and Clerks of the 
Courts, not to be preſſed for Soul- 
diers, 11 
Not to bear Offices in their Pariſh, 38g 


Privity. 
Where Actions ſha!l be brought upon 
the privity of Contract; and where 


upon the privity of Eſtate, 143. 
184.188. 


Procedends. 


Granted into London, where the Acti- 
on is maintainable, which lies not 


in the Kings Bench, 350.487 
Pro (ſs. 
Where Proceſs miſ-ſued, is aided by 
the Statute of Jeofails, 90 
Sul pæ na, how it ought to be ſerved, 
540 
Proclamations. 


How they ought to be made and 
pleaded, 180.181 


Prohibition. 


What ſurmiſes ſhall be good in a Pro- 
hibition, to ſtay ſuit for Tythes, 393 
For ſuit for Tythes of Foreſt Land 
purchaſed of the King, 94 
To ſtay a Suit for Tythe of Fiſh taken 
in Riversandin the Sea, 264.339 
To {tay a Suit for 1ythe of young 
Trees planted in a Nurſary upon 
purpoſe to be rooted up and fold to 
be planted in other Pariſhes, 526 
To ſtay Suit for Defamation, for mat- 
ter ſuable at the Common Law, 110 
201.285 309 340 456.457. 

Where the Wife ſues the husband in 
the Spiritual Court propter ſæ ditiam, 
Cc. 16.220 


10 tit, impriſanment. 


Vide p 


Whether 


Ihe ſecond I able. 


—_— 


—  — 


Whether grantable to ſtay a Suit in an | Prohibition to ſtay a Suit in the Stan- 


Appeal for ſaving coſts, the princi- 
pal cauſe being diſcharged by the 
Pardon, 6 
To itay a Suit in the Eccleſiaſtical 


Court againſt an Adminiſtrator, to | 


| 
1 


make diltribution amongſt the Kin- 


dred, after Debts and Legacies paid, 


62.63.194 

Where the Chancellorſhip of a Biſnop 
is granted for life; and he queſtion- 
ed in the Eccleſiaſtical Court con- 
cerning his ability to exerciſe that 
Office, thereby to deprive him, A 
Prohibition was granted, 45 

or ſuing in the Vicechancellors Court 
at Oxford, for temporal caules, 73. 
88. 

To ſtay a Suit in the Spiritual Court 
for a Will of Goods and Lands, 94. 
115.165. 166.395.396.397. 

Prohibition denyed, becauſe the party 


| 
| 
ö 
| 


who prayed it, had long and often | 
before in that Suit, admitted the | How Proviſoes in Deeds are to be 


Juriſdiction of thoſe Eccleſiaſtical 
Courts, 97 
Upon the Statute 23 H 8. for ſuing 
out of the Dioceſs in the Prerog1- 
ive Court for a Legacy, upon a 
Will proved there, 97.162 
To the High-Commiſſioners, where 
they ſentence a cauſe after a gene- 
ral Pardon, or meddle with a cauſe 
not warranied by primo Elizabethe, 
although it be in their Commiſſion, 
113.114 

Prohibition for two, if grantable where 
they ſeverally ſued in the Spiritual 
Court, 162 
Where a Prohibition may be granted 
after conſultation upon the ſame 
Libell, 208 
Where it may be granted upon a ſuit 
for a Mortuary, 238 

If granted, and the party till proſe- 
cutes his Suit in the Spiritual Court, 
he ſnall pay damages and coſts for 
his contempt, 559 
W here a Prohibition lies upon ſurmiſe 
That the Lands of the Monaſteries 
were diſcharged by the Statute of 


31 H. 8. from payment of Tythes, | 


— — —— 


422.423.424.425 


Whether a Prohibition lies for a thing 
done in Ireland, 264 


niries, 


333 
To the Court of the Marches of Wakes. 


531.595.59 
To the Court of Requeſts or faing 
there, where he was barred by the 
Common Law, orby the Statute of 
Limitations, 595.596 


P rope rt; Y, 


Whether the property of Timber 
Trees, cut down in the time of the 
Leſſee for life, belongs to the Leſſor 
or Leſſee, 274 

In Creatures fere nature, how to be 


claimed. 544-545-554 
Prowiſe. 

Where a Proviſo in a Statute may be 

given in Evidence without plead- 


ing, Cc. 315 


conſtrued, 128.129.183 


Qu Art 1 n pe dit. 


V Hether the Incumbent who 
comes in pendente Br, vi, 
ſhall plead in barre, 105 
Whit damages ſhall be recovered in a 
Quare Impedit, 145.175.342.348 
Preſentation alledged and vacancie 
thereof by reſignation or death ; 
Whether the preſentment or the 
manner of vacancie may be traverſ- 
ed; and what matter is principally 
traverſible, 50.51.105. 174. 380 
5 86. 

Whether a general Pardon extends to 
pluralities, 354.355-356.357.358 
The King may preſent to any Church 
which he hath in right of his Ward, 
either under the great Seal, or un- 
der the Seal of the Court of Wards. 

99.100: 
Whether a ſucceeding King may take 
advantage of a Lapſe incurred in the 
time of his Predeceflor, 335.336 


: " JO 
Due Eftate. 


Where it ought to be ſhewn, 54.575 
Ga 
GC . * 


* 


— . „* 


— 


— 1 
— 
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uod ei deforceat, 


Whether it lies at the Common Law, 
3 4144445 
How it ſhall be brought in pales, 178 
179.26 1.3 10.3 11, 444.445 

Vide plus in tit. Writ. 


Quo Warrants. 


Where amendment ſhall be in a Q 


Warranto, 144 
Raſure of a Deca. 
7 Here it ſhall determine the In- 
tereſt paſſed thereby, 398. 
993 _ 
Recogniſance. 


Pro Pace conſervanda, how it ought to 


be taken, 390 
For the good behaviour, what acts 


ſhall be breach thereof, 498.499 


Recogniſance by Bayle in the Com- 
mon Beach, how it differs from the 


courſe of Bayle in the Kings Bench, 
481 


Record. 
Whether a Record of the Kings Bench 


may be removed by Cerciorari into | 


the Chancery, and ſent by Mitti- 
mus into other Courts to be execu- 
tedor otherwiſe, 297.298 
Whether a Record may be avoided by 
matter of fte, [ 329 
Where a Record for the prolixity of 
the pleadings therein was ill and the 
Clerk fined therefore, 164 


Recovery. 


Of damages in one Action where it 


ſhall be a barre in another Action, 


35-36 

Againſt an Infant by his Gardian, who 

vouches, Cc. whether it ſhaſl bind 

the Infant, 307. 
Of the moyety of Land, is good for 

third part, where he who ſuffered 

the Recovery had but a third part 


of the Land recovered, 110 


Common Recovery againſt a Diſſei.. 
ſee ro an uſe, is good againſt him 
and his heirs, 38 5.389 


Vide tit. Common Recovery. 


Recuſants and Papifts, 10.1 8.504. 3 3 3, 
Relation. 


How acts done in Terme time, ſhall re- 
late to the firſt d ry ofthe Term, 102 
To what time a general Pardon ſhall 
relate, 9 
Whether a judgment acknowledged 
ſhall relate co che firſt day of the 
Term or to the quarto die poſt, 102 
How Deeds inrolled ſhall be conſtrued 
to have relation to make Acts 
110.217.218. 571.572 
Relation of a Liberate to the Extent 
and Return, 148. 149.150 
Of an Attainder in a Premunire; whe- 
ther it ſhall be for the time of tho 
offence, 172 
Releaſe. 


Whether a Releaſe ſhall be from the 
time where a Volle proſequi is entred 
againſt che one Defendant, and 
Judgment is given againſt the o- 
ther, 239.551 

Releaſe by a Covenantee , where it 
ſhall be a barre againſt the Aſſignee 
of a Covenant, the breach being af- 
ter the Aſſignment, 503 

Releaſe by Baron of his Wifes Suit in 
the Spiritual Court for Defamati- 
on, is a good Releaſe quoad the cofts, 
but not quoad the Defamation, 222 

Two Obligees joyntly and ſeverally; 
one being ſued and pleading, the 
Plaintiff enters a Rerraxit : Whe.. 
ther this be a Releaſe and diſcharge 
to the other, 551 


Relief. Vide Ward. 
Remainder. 


Whether the Remainder of a Term 
may be limited after the death of 
the firſt Deviſee, without Iſſue then 
living, and whether it may be de- 
ſtroyed by the alienation of che 


firſt Deviſee, 230 
Oooo Re. 
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Remainder to the firſt Sonne; Tenant | 


for life, who hath Iſſue, and to his 

heirs; and fo to the ſecond Sonne, 

Remainder to his heirs : Whether 

the Fee veſts preſently, 364 
Pige Reverſion. 


Remitter. 


Where it ſhall be eſtopped by a War- 
ranty deſcended, 145 


Rent 


Ought to be demanded, although 
therebe an Obligation for the per- 
formance of all Covenants and p.:» 
ments, | 76.77 

Rent charge for life ſuſpended by ac- 
ceptance of a Leaſe for years of the 
Land, is ag:in revived by ſurrender 
of the Leaſe, 101 

Rent, charged by Tenant for life, and 
confirm'd by Him in remainder 
within age; how it ſhall enure and 

bow binde, 103 

Where Rent is granted of 14 J. per an- 
num, Habendum 7 l. from ſuch a 
time for 38 years, and the other 7]. 
from another time for 28 years: 
And if the ſaid 14 1. per annum be 
behind, &c. that he may diſtra in, 
&c, Whether this be one or ſeve- 
ral Rents, 154 


Where the Leſſee Covenants to pay to 


his Leſſor and his heirs ſuch an an- 
nual ſumme; Whether this ſhall be 
accounted a Rent reſerved, 207 
Where in a Leaſe for years Rent is co- 
venanted to be paid to the Leſſor, 
his Heirs and Adminiſtrators : 
Whether ir ſhall be paid to the 
Heirs and Executors, 207 
Whether Rent reſerved to one during 
the Term ſhall go to his Executors, 
289 

Reſervando & ſolvendo Rent to the 
Baron and Feme, upon a Leaſe of 
Land of the Barons: Whether it 


ſhallbe a good Reſervation to the 


Feme, 283.289 
Reſervation ina Leaſe of the ancient 
Rent, not mentioning what in cer- 
tain,if it reſerves or excepts any part 
anciently demiſed, it makes it a 


void Reſer vation, 95-96 
Rent Seck granted out of Dale piya- 
bleat Sale, demand thereof at Dale 
is good, 508 
Rent Seck granted, and 6 d. delivered 
in name of Seiſin thereof, good, 308 
Aſſiſe brought of a Rent Seck, 508 


R epleader 


Shall not beallowed where admiſſion, 
inſtitution and induction is pleaded 
and Iſſue is joyned upon the ad- 
miſſion, and inſtitution, where it 
ought to have been upon the indu- 
tion, 380 


Replication. 


Where a Replication at large may be 
to a Barre at large, 38 
jntendment ſhall not make a Replica. 

tion good, | 80. 94 
If the Replication be not good, yet if 
the Bar, be ill in ſubſtance, Judg- 
ment ſhall be for the Pl:intiff, 
Where a Replication ſhall be ill, be- 
cauſe he did not conclude his plea , 
Et hoc petit, Zuod inquiratur per pa- 


Iriam, I 64 

W here there ought to be a ſpecial Re- 

plication, 514 
Repugnancie. 


Where la nepngnant clauſe to the pre 
miſes ſhill be void, and ſhall nor 
deſtroy the premiſes, 367 

Where a Verdict ſhall be void, by rea- 
ſon of Repugnancie, 495 


Requeſt. 


Where it ought to be alledged in an 
Aſſumpſit, 34.35. 139 
Where ſpecial requeſt ought to be al- 
ledged, 386 
Where a man is bound to do a thing 
upon Requeſt, or reaſonable Re- 
queſt, 299.300 
Vid. tit. Demand. 


Receipt. 
Where Receipt ſhall be after Receipt, 


and 


—— — 
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and what ſhall be a Travers where 
cauſe of Receipt is alledged; 262. 
203 


Reſcous. Vid. Execution. 
Reſervation. Vid. Rent. 
Reſponaes ouſter. 
Where it ſhall be awarded, 0 9. 568 
dame 


What ſhall be a good Return by the 
Sherif in a Scire ſacias upon a Re- 
cognizance againſt the Heir and 
Terr-tenant, 295.296.312.313 

Upon an extent made after the death 
of the Conuſee, 450.451.452.458. 


459 2 
Whether a return by the Sheriff of a 


Venire faci as, by his name and addi- | 


tion, Naper Viccc:mes be good or 
no, 189.1 90.570 
In an Habeas Corpus, the returning the 
cauſe of the commitment of the 
Priſoner ought to be certain, 133 


Netraxit. 


Two Obliges joyntly, and ſeverally, 
one being ſued, and pleading, the 
Plaintiff enters a Retraxit: Whether 
this be a releaſe and diſcharge to 
the other, 551 


Re verſion. 


Where a Reverſion onely is granted, 
whether Lands in poſſeſſion paſs 
thereby, 400 

Where the Leſſor waives the poſſeſ- 
ſion, the Reverſion falls in Eſſe, be- 
fore the Leſſee for years enter, 110 

Grant of a Remainder or Reverſion 
to commence ix futuro is not good, 

548 


Revocation, 


What ſhall be ſaid to be a Reyocation 
ct a Will, 23.24 
What ſhall be ſaid to be a Revocation 
of a former Deed, 472 


— — — 


— 


Riots, 


Judgement in a Riot and Reſcous, 
506. 507 


Scire facias. 


T cannot be upon a Judgment in 
any Court, but in that wherein 

it wes given, although it be remo- 
ved in Chancery by Certiorari G- 
Mandamus by Mittimus out of the 
Kings Bench, 24 
The firſt Scire faci as upon a Recogm- 
ſance to have execution, ought to 
be in the County where it was ac - 
knowledged, 313 
Two SFeire facias's into two ſeveral 
Counties, although deith be alledg- 
ed in the one, it ſhill not prejudice 
the other, 518 


Granted againſt the Adminiſtrator 


upon the Recovery of a Debt a- 
gainſt an Executor, who died inte- 
{tate of a Debt of the Teſtators, 167 
Whether Scire facias lies, to hive Exe- 
cution, where the party taken in 
Execution by Capi Eſc pes and 
reſcues himſelf, 240.255 
To have Execution of a Judgment in 
Debt by the Baron, 208.227 
Upon a Reconuſince of the Fathers 
againſt the Heir and Terr-7enanr , 
how it ought to be returned, 295 
312.313 
Brought to avoid a Patent of an Office 
upon cauſe of torteiture, 491.492 
Whether one cluming by a Conufor 
by fine, or other Record, may main- 
tain a Diſtreſs without a Scire fa- 
C145, 598 
No Writ of Error lies in the Exche- 
quer Chamber upon a J]ndgemenr 
in a Scire facias, 2586.390.464 
Whether a Fcire facias may iſſue a- 
gainſt the Bayle, where no Capias.is 
awarded againſt the Principal, 408 
Brought for not paying a tine aſſeſſed 
upon him at the Juſtices dat of the 
Foreſt. 409 
Upon a Recogniſance of the Good 
Behaviout, 498.499 
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Seal „ 


Where ſub Magno Figillo Angliæ 
ought to be pleaded either in Let- 
ters Patents or Proclamations, 180. 
181.461. 

What things ſhall paſs under the Ex- 


chequer Seal, 513.528 
What ſhall piſs under the Seal of the 
Court of Wards, 99.100 


For Inſtitution and Induction, it needs 
be under the Epiſcopal Seal, 342 


Feiſin. 


Where in an Avowry Seiſin of the 
Rent ought to be alledged; and 
wherein it is only traverſable, 82. 
83 84. 

Jury finding Seiſin of one Coparcener 
is a ſufficient finding for both, 521 


Serjeants at Law. 


Their manner of Creation, 1. 2.3. 4. 
67.85. 

Created, 12.71.84. 197.567. 584.600 

Their Writ ought to be returnable at 
a day cercain in Term, 

Where they and their Servants ought 
to ſue and be ſued, 84 

Serjeant and chief Juſtice, the ſame 
perſon ſworn the ſame day, 2 

Chief Juſtice removed doth practiſe 
after as a Serjeantat Law, 375 


Servart, 


Where in juſtification he ſhall be in a 
better condition than his Maſter, 


447 
5 beriff. 


When he is to be choſen and nomina. 
ed inthe Exchequer, 13.14.595 

His oath, by what Law, and how there 
may be an addition thereto, 25.26 

Whether he ought to add his name of 
Office to returns, 189. 190. 572. 
373.595. 

Whether he may execute a Writ where 
himſelf is party, 416 

It he arreſt one by Capias, and returns 


not che Writ at the day, it is a tor- 
tious arreſt. But not ſo in his Ser- 
vant or Bayliff 446.447 
Upon eſcape of one in execution, it is 
at the parties election to ſue the Pri- 
ſoner or the Sheriff, 109 
How he qught to execute. Judicial 
Writs, notwithſtanding the death 
of the Party, 450.451.458.459 
What fees he ought to take for ſerving 
Execntions, 287 
What Actions his Executors are ſub- 
jet unto, 539. 540 
Information againſt an Under-Sheriff 
for ſeveral foul miſdemeanors, 569 


Ship-money, 5 24.601. 
(1 Symony. 


What it is, and if it were an offence be- 
fore the Statute of 31 Eli⁊. where- 

- of the Common Law took any no- 
rice, 331.351.361 
Whether it be ſuch an offence as ſhall 
avoid an Aſſumpſit or Obligation, 
337.351.361.425 

Whether an Obligation entred by the 
Parſon to his Eatron to reſigne, be 
Simony, 18g 


Soulaters, 


Whether their departing from their 
Conductor without licence be le- 
lony, 71 

Clerks and Atturneys of the Courts ar 
Weſtminſter ought not to be preſſed 
for Souldiers, g 11 


Folicitor. 


Who may be a Solicitor, and whether 
he may take any fees, 162 
Solicitor General, his annualfee, 376 


Statute Staple. 


How it ought to be pleaded, 363 
The proceedings thereupon in Chan- 
cery, 451.452.458-459 
Whether one who claims by a Conu- 
ſor by fine or other Record, may 
maintain a diſtreſs without a Scire 
facias, 398 


Sntates. 


r 


ule — 


Statutes. 


How they are to be. expounded, 34. 

83.84.85. 533 

Where a Proviſo in a Statute may be 
given inevidence without pleading, 


31 
Where a Statute miſ-recited ſhall make 


the Declaration ill, 135.136.232, 


233+ 
Statutes of explanation muſt be con- 
ſtrued only according to the words, 
and not with any equity or intend- 
ment, 34 
Vid tit. Damages. 


Statnte of Aſerton cap. 1, of Dower, 43 

Statute 12 Ed. 1. of Rutland of Lud 
ei deforceat, 445 

Statute of Winton 13 Ed. 1. for Hue 
and Cry, 26.37.41.158.197.336. 
379 


weſtm. 2 Anno 13 Reg.E4.1. 


weſftm. 2 cap. 1. de Ponis Com iomalbuu, 
whether it extends to Copyhold, 


33.533. 
Weſt. 2: cap. 2. of Pledges found upon 
Replevin, 446.594. 
Weſt. 2. cap. 3. cui in vita, 43 
weſt. 2. cap. 4. Quodei deforceat, 445 
1Veſt. 2. cap. 20. of Elegits, 44 
Weſt. 2. cap. 46. concerning caſting 
down of Hedges, Cc. 280.281.439. 
440.580. 


Statuta edita tempore Reg. Ed.2 


Anno 12 Ed. 2. cap: 5. of Return by 
Sheriffs, 18g. 
Anno 12 Ed. 2. for Eſſoyns, 341 


Stat, edit. temp. Reg. Ed. 3. 


Anno 4 Ed. 3. cap. 17. of Ations by 
Executor, 297 

Anno 9 Ed 3. cap. 3. f Apparaxce,564. 

Anno 18 Ed. 3. of the Sheriffs Oath, 26 

Anno 25 Ed. 3. cap. 1. cancerving Lap/e 
of Bene fices, 735.330 

Anno 25 Ed. 3. cap. 2. of Treaſon, 167 
332.333 

Anno 25 Ed. 3. cap. 19. for Execution 
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againſt the K ings Debrors, 390 
Anno 31 EA. 3. cap, 1 1. concerning Ad- 
miniſtrators, 106. 201 
Anno 31 Ed. 3. cap. 17, for the She- 
riffs Turn, 275 
Anno 50 Ed. 3. cap. 46. of Prohib:- 
tions, 208 


Stat. edit. temp. Rep. Rich. 2. 


Anno 2 Rich. 2. cap. 5. de ſcaudalo 

Magnatum, 135.136 
Anno 15 R. 2. cap. 2, of forcible Ex- 
tries, 486 


Stat. cdir, temp. Reg. Hen, 4. 


Anno 2 H.4. cap.11. of the Admiralty, 
296.297,603. 

Anno 11 F. 4. cap. 9. of return of eu- 
rors, 134 


Stat. edit. temp. Reg. Fra. 6. 


Anno 8 H. 6. cap. . of forcible Entries, 
201 
Anno 8 H. 6. cap. 12. of Feofayles,203 
278,564 
Anno 23 H. 6. cap. 10. concerning 
Sheriffs and their Offers, 287.3 09. 
438.448.449 


Stat. edit. temp. Reg. Ed. 4. 


Anno 1 Ed. 4. Cap. 1. concerning Fines 
and Amercements in Sheriffs Turns, 


275 
Stat, edit. temp. Reg. Hen. v. 


Anno 3 H.7.C. 1. of the Star- Chamber, 
168 
Anno 3 H. 7. cap. 2 of carrying 4 I 
mas away ag ainſt ber will, 48 3.483. 
488.493 
Anno 3 H. 7. cap. 10. of Coſts, where 
the Defendant ſueth a Writ of Er- 
ror, 145.401, 425. 590591 
Anno 4 H. 7. cap. 24. of Fixes, 175. 
153.194.435 
Anno 7 H. 7. cap. I. of Soldiers, 71.72 
Anno 11 H.. cap. 20. of Jeynturet, 244 


Stat. 
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Star, edit. temp. Reg. He. 8. 


Anno 3 H. 8. cap. 1. Soldiers, 71.72. 
Anno 7 H. 8. cap. 4- for damages and 
coſts to the Avowant, 498.533 534 
$35 
Anno 14 H. 8. cap. 5. of Phyſicians, 
256.257 
Anno 21 F. 8. cap.5. of Adminiſtra- 
tion and probate of Teſtaments, 106, 
201,202 
Anno 21 H., c.6. of Afertuaries, 238 
Anno 21 H. 8. cap. 13. of Pluralitics, 
146. 354- 355. 356.357.428.475 
476 
Anno 21 H.8. cap. 19. for damages 
and _ to the Avant, 498.533 


34542 
2 23 F. S. cap. 3. for ſelling Beer, 
Cc. 112 
Anno 23 H. 8. cap. 9. fer ſwing out of 
the Dioceſs, 97.162.339. 
Anno 23 H.8. cap. 15. for coſts upon 
Nonſmt, 542 


Anno 24. H.8. cap. 5. of Felons, 544 
Anno 26 HS. cap. G. upon Endiltments 
in caſes of Felonies, to be enquired of 
in adjoyning Counties, 332 


1 


Anno 20 H. 8. cap. 13. of forfeiture for 


Treaſon, 


27. 428.429.430 


Anno 27 H. 8. cap. 10. of Uſes, 44.218 


Anno 27 H.. cap. 16. of Enrolments, 
109. 110.217.218 

Anno 27 H. 8. cap. 28. of Monaſteries, 

| 422 423.424 

Anno 31H.8. cap. 1. of Foyntenants, 


4 
Anno 31H. 8. cap. 13. of Monaſteries 
to be diſcharged of Tythes, 422.42 ; 


424 
Anno 32 H. 8. cap. 1. of diſpoſing has 
Cc. 34 
Anno 32 H. &. cap 2. of Limitations 81 
Anno 32 H. 8. cap. 9. of Champerty, 


43.232 
Anno 32 H. 8. of Aſſignees, 24 
Anno 32 H. 8. cap. 28. Leaſes, Cc. 


22.23 44.158. 

Anno 32 H. 8. cap. 30 of Peofayli, go. 
278.281 

Anno 32 H. 8. cap. 32. of partition be- 
twixt Joyntenants and Tenants in 
Common, 43 


Anno 32 H. 8. cap. 34. of Grantee? ＋ 


— —  - 


Rever(ion, 44 
Anno 32 H. 8. cap. 36. of Fines to bar 
the Iſſne in T aile, 435 
Anno 32. H. 8. cap. 37. for Executor, 
to recover Rents,Cc. 471.472 
Anno 33 H. 8. cap. i. for falſe tokens, 
566 

Anno 33 H. 8. cap. 20. Forfeitare in 
Treaſon, 427.428.429 430 
Anno 34 H. 8. of wales. 171.595 


Anno 34 H. & cap. 8. of Phyſicians and 
Chyrurgeons, 256.257. 

Anno 34 H. 8. cap. 26, of wales, 342 

Anno 37 H.8. cap. 17. Doftors of Law, 
G 258 259 


Stat. edit. temp. Reg. Ed. 6. 


Anno 1 Ed. 6. cap 7. of Diſcontinuance 
of Proceſs, 104 

Anno 1 Ed. 6. cap. 14. of Chanterics, 
81,248. 249.455.456 

Anno 2 Ed. G. cap. 1 3. for not ſetting out 


T ythes, 513 
Anno 2 Ed. 6, cap. 13. Tythes of bar- 
ren Heath, 203 
Anno 5 Ed. 6. cap, 4. for ſtriking in 
Charch, 464.465 
Anno 5 EA. 6 cap. 14. of Ingreſſers, 
Foreſtallers, &c 231.314.315 


Anno 5. Ed. 6. cap. 15. of Curriers, 5888 


Stat. edit. temp. Reg. Maric. 


Anno 1 Mar. cap. 9. of Phyſicians, 


— —— 


256.257 

Anno 1 & 2 Phil, & Mar. cap. 12. of 
Diſtreſſes impounded, 561 
Anno 4 & 5 Phil & Afar. cap. 8. for 
taking a Maid, Cc. 465 


Stat, edit. temp. Reginz Elic. 


Anno 1 Elis. concerning the High- 
Commiſſion, 113.114.220.222 

Anno -I Eliz. cap, 19. of Leaſes and 
Grants by Biſhops, 16.17.47.48.49. 
50. 95. 96.258. 279. 280.556.557 

Anno 5 Elix. cap. 4. for uſing a Trade 
not being Apprentice, &c. 316.347 
499 516.517 

Anno 5 Elis. cap. 4. for binding ont 
Apprentices, 179 

Anno 5 Elis. cap. 9. for perjury, 99. 


353-354- 
Anno 
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Anno 5 Eliz. cap. 9. for witneſſes ad | 
teſtificandum, 522.523.540.541 
Anno 5 Eliz. cap. 22. concerning Lea- 
ther, 588 
Anno 5 Elix. cap 23. de Excommuni- 
cato capienals, 583 
Anno 13 Eliz. cap. 7, for Bankrupts, 
149. 568.569. 
Anno 13 Eliz. cap. 10. of Leaſes by 
Spiritual perſons. 
Anno 18 El;z. cap. 3. of Baſtards,341. 
350. 351.436.470.471. 
Anno 18 Eli⁊. cap. 13. of Amendments, 
92.203. 223.278.282. 
Anno 27 Elix. ca. 5. of Demurrers, 185 
Anno 27 Elix. cap. 8. of Errors in the 
Exchequer Chamber, 142.286.300 
464.514. 
Anno 27 Elix cap. 13.0 Hue and Cry, 
26 37.38.40. 212.213. 
Anno 27 Elix. cap. 16. of Curriers, 588 
Anno 29 EA. cap. 4. for the Sheriffs 
fees upon Executions, 287 


Anno 31 Eliz. cap. 6. of $imony, 330. 
331.425. 

Anno 35 Eliz. cap. 2. of Popi/b Recu- 
fants, 

Anno 39 Eliz. cap. 15. for Rebbing in 
a dwelling houſe, 473.474 

Anno 43 Eli. cap. 2. f Overſeers for 
the Poor, 92.93.3 94.395 

Anno 43 Eliz. cap. 4. of Charitable 
uſet, 40.525. 526 


Statura edita tempore Regis Jacobi. 


Anno 1 Jac. cap. 11. for marrying a 
ſecond husband, the firſt living, 461 
462.463. 

Anno 1 Jac.cap.1 2. of Witch-craft,14.1 | 

Anno 1 Jac, cap. 22. of Carriers, 588. 
589. . 

Anno 3 Jac. cap. 4. of Popiſh Recnſants, 


504 

Anno 3 Jac. cap. 8, of Superſedeas up- 
on a Writ of Error, 59 
Anno 3 Jac. c. 15. for relief of the Poor, 


$72 

Anno 4 Jac: cap. 3. for Coſts ro Defen- 
nts, 29 
Anno 7 Jac. cap. 5. for double Coſts to 
Officers, 175 219.285.286.467 
Anno 21 Jac. cap. 4. of Informations, 
112.146.316, 


Anno 21 Jac. cap. 13 of Jeofayles, 92. 


— 


| 


203.204.,278.312:313.480.564. 

Anno 21 Jac. cap. 16. of Limitation of 
Atltions, 115. 139. 145.163.. 294, 
295 381.405.513. 

Anno 21 Jac. cap.16. for Coſts in Aft; 
on for worde, 163.307 

Anno 21 Jac. cap. 19. of Bankrupts, 
149. 185. 188. 190. 549.5 50.568. 
569. 

Anno 21 Iac. cap. 23. for Utter-Barri- 
ſters to be Stewardt, 79 

Anno 21 Iac. cap. for tendring da- 
mages in Treſpaſs 264 

Anno 21 Jac. of Fuperſedas, Cc. 487 


Statuta edita tempore Regis Caroli. 


Anno 3 Car. cap. 4. concerning provis 
fron for Baſtard Children, 341.350. 
351.430,470.471. 


Suggeſtion. 


In a Prohibition ſhal! be tryed by two 
witneſſes, 208 


Summons and Severance. 


Of one Executor, the other proceeds 
and recovers : Whether mention 
need be made of him who is ſum- 
moned and ſevered, &c. 420.421 


Sunday. 


Proceſs ferved upon it puniſhed, &. 
602 


Superſedeas. 


To a Precedendo; where it is mi. 
awarded and well allowable, not- 
withſtanding the Statute of 21 Jac. 

487 

Awarded to an inferiour Court, be- 
cauſe their proceedings were not 
before an Utter-Barriſter, 79 


Superſtitions uſes, 248.249.455.456 
Surrender, 

What ſhall be a ſurrender, and how to 

be pleaded, 101. 102 


Ha Patentee for life or years of the 
King, 
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King of Land or Office,takes a new 
Leaſe or Patent thereof, for another 
Eſtate; Whether it be a ſurrender, 
I 97.198 
By a Copyholder for life, to the uſe of 
another, to whom the Lord grant- 
eth it for his life,; He dies Whe- 
ther the firſt Copyholder ſhall have 
the Land back again as the remnant 
of the Eſtate in poſſiblity remain- 
ing in him, 204.205 
Surrender Himiſſionis prædict a, and not 
of the Eſtate or Tenements, Cc. 
Whether good pleading, 101 
Grantee of à Rent for life accepts of 
a leaſe for years of part of the ſame 
Land, and ſurrenders the ſaid Leaſe: 
Whether the rent remains ſuſpend- 
ed during the years, or be revived 
preſently by a ſurrender, 101.102 
Vide Copyholds. 


— — 


—— — — 


Tayle. 


Hat ſhall make an Eſtate 
Tayle, 22 
Whether it ſhall be by a Deviſe to a 
brother and his heirs; and for de- 
fault of ſuch heirs, to his ſiſter and 
her heirs, 57.58 
How an Eſtate tayle in the King may 
be barred, 96.97 
Habendum to Barum and Feme, to the 
uſe of them and the heirs of their 
bodies; Whether it be an Eſtate 
Tayle or for life only, 230.23 1.245 
Where an Eſtate tayle is barred by 
Fine: Whether it may be revived 
by confirmation of him who hath 
the Fee, 478 
Vid. tit. Tesant. 


Tales. 
De circumſtantibus; where it ſhall be, 


341 
Tales by Proviſo for the Defendant 
cannot be in the ſame Term that 


the Jurors make default, 484 


Texant, 


Tenant in Tayle, Reverſion to the 
King, makes a Feoffment, and after 
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is attainted of Treaſon: Whether 
the Eſtate or right of the Tayle is 
forfeited by the Statutes of 26 H. 8. 
and 33 H. 8. 427.428.429.430 
Tenant in Common may be by a De- 
vice to three, their Heirs and Aſ. 
ſignes, part and part-like, 75 
Tenant at Will makes a Leaſe for 
years,rendring rent, The Leſſee en- 
ters and pays the Rent: Whether 
the Leſſee be in as Leſſee or Diſſei · 
ſor, 302.303 
Vid. tit. Tayle. 


Tender. 


Whether tender of a Rent ought to 
be demanded, where one is obliged 
to perform all Covenants and pay» 
mentsin a Leaſe, 76 

When and where tender of amends 
for Treſpaſs by the Statute of 21 

ac. is to be made, 264. 

Whether Trayerſe ſhall be of the ten- 
der of a Marriage in valore Marita- 
gii, or in an Action of the Caſe in 
nature thereof, 503 


Term. 


For what purpoſes the Term ſhall be 
ſaid to begin the firſt day, and when 
upon the quarto die poſt, 14.102 

Term adjourned unto Reading, - 13 

Vide tit. Adjournment. 


Teſtament. 


Rules concerning expoſition of Teſta- 
ments, 51.52.369 
By whom a Teſtament or Will may be 
made, and how revoked, 5 1. 52. 


161.198 


Where the Teſtament of a Feme covert 


ſhall be good, 26.219.220 
Feoffment to ſuch uſes as ſhall be de- 
dared by his Will; He deviſeth the 
Land as a declaration of the uſes: 
Whether it ſhall enure as a decla- 
ration of the Land it ſelf, 39 
Probate of Teſtaments; where to be 
made, 393.396,97. 
Vide tit. Deviſes & Prohibition, 


Teſte. 


—— EIT — — — 
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Teste. 


How the Teſte of Writs Judicial ſhall 
be made upon the death of the 
chief Juſtice, 393 


Time. 


What time one ſhall have where he is 
bound to do a thing after requeſt or 
reaſ6nable requeſt, 299 

To make a thing parcell in reputation, 
what time is required, 

It is not material, that the time of di- 
ſturbance ſhould be alledged in a 
Declaration, when it is but collate- 
ral to the Promiſe, 497 


Title. 


Wbat ſhall be a ſufficient title in a De- 
claration to a water-courſe;4 99.500 


Traverſe. 


Where it ſhall be to the manner of va- 
cancy alledged in a Quare Impedit: 
an! t water is principally tra- 
verſable. 61.62. 105. 586 
Whether if it be taken where it ougbt 
no. bet makes not the Plea dou- 


ble or ill; and where it ought to be 
ſprcially alledged upon a Demur- 


rex, 61.62. 105 
M here the taking a traverſe may be 
pe iilous, 324.328 


Where, & in what Caſes there may be 
aTraverſe upon a Travei ſe, or. 86 
Where a Traverſe ſh Il or ought to be 
to the matter to induce a Traverſe, 
174 

Inducement to a Traverſe ſhall not be 
ſo preciſely pleaded as another Plea, 
442 

Whether the inducement thereunto 
ought alwaies to be ſufficient in 
matter, 266.336 
Whether Travers ought to be to a ſpe- 
cial cauſe of Receipt, 226 
Where there is no abſolute confeſſing 


169.308 


| 


and avoiding, there ought to be a 


Traverſe, 
Where the Traverſe of the day ſhall 
make the plea ill, J01 


| 


| 


| W hetber the Traverſe ſhall be of the 


tender of a Marri:ge in valore Ma- 
ritagii, or in an Action upon the 
Caſc in nature thereof, 503 
Where the Defendant makes title by a 
[iter Grint from the ſame party, 
there the Plaintiff needs not traverſe 
it, IS! 


Treaſon. 


To go in a Warlike manner with a 
multitude, to aſſi alt a privy Coun- 
ſellor at his houfe, is Treaſon, 58 
The breaking of à Priſon wherein 
Traitors are in durance, and cauſing 
them to eſcape is Tre ſon, although 
the parties did not know there were 
any Traytors there, 582 
There is nothing Treaſon at this diy 
bur what is made ſo by the Statute 
25 Ed. z. 17.333 
No words are Treaſon unleſs made ſo 
by ſome particular Statute, 
Judgment in Treaſon for ſpeaking 
traterous words againſt the King, 
| 333 
Judgment in Treaſon for Counter- 
feiting money, 383 
Petit Treaſon in the wife to murder 
her husband, and Judgment there- 
upon, 131.332 


T reſpaſs. 


Whether Action of Treſpaſs lies 
where Bayl ſufficient is tendred to 

a Serjeant upon an Arreſt upon a 
Plaint in Lenden, and he refuſe to 
accept thereof, 196 

It is no plea in Treſpiſs for cutting 
his Nets and Oares, That he cur 
them, becauſe he found the Plaintiff 
fiſhing with them in his Waters, 228 
For killing ah Hawk, without ſhewing 
what kind of Hawk it was, and thit 
ſhe was reclaimed; whether good, 
Treſpaſs, for fiſhing i» ſeparali Piſca- 
ria ſue, and taking Piſces ſnas ibi- 
dem, $54 
Treſpaſs of Aſſiult and Battery 2 Pu- 
lui: The Defendant juſtiſies in ſor 
defence. ꝙ Fuli, 514.5 | 5 

n 
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In another place, &c. 
Vide tit. Action. 


572.573 


Try all. 


A fact in one County cannot be tryed 
in another, 247 
Whether upon Endictments traverſed 
tryal may be the ſame day or Seſ- 
ſions, 315.340.438.448 
Tryal of a Priſoner by virtue of a 
Commiſſion of Oyer and Terminer, 
without any Commiſſion of Gaol- 
delivery, may be the ſame day of 
the Inquiry, 583 

Where tryal may be in an Englith 
County adjoyning for a fact com- 
mitted in Wales, 245.248 

Upon a Record of Niſi prius varying 
in ſubſtance from the Plea Roll, the 
Tryal is meerly void, 20 21.194 

Trial of an }ſſue upon a Vi{ prius Roll 
where there is a miſpriſion of the 
Jurats ; Whether it be good or a- 
mendable, 275 

Tryal by ten of the principal Panel 
and two of the Tales, where there 
were but 23. inthe YVenire facas re- 
turned: Whether ic be good, or is 
aided by any of the Statutes, 223. 

234. 

Where twenty three only are returned 
in the Venire facias, and in the Ha- 
beau Corpora twenty four are named 
and returned, and the twenty 
fourth Juror ſworn , whether it be 
good, or aided by the Statutes, 278 

Trial ot an Iſſue by fix Jurors is not 
good, although alledged to have 
deen uſed ſo by Cultome, 260 

Whether the tryal of Sheriff or no 
Sheriff ſuch a day, when Proceſs 
was returned, ſhall be by the Patent 
ſhewn, or per Pais, 421 

Cuſtome of London which concerns all 
the Citizens, ſhall be tryed per Pais, 


| 17 
Tryal of Inſtitution ſhall be by as Bi- 
thop, Of Induction per Pais, 380 
Where there may be Tryal in the Spi- 
ritual Court of a Releaſe or other 
matter tryable by the courſe of the 
Common Law, and where not, 237. 
238. ; 


T rover ana Converſion. 


Where the day & place of the Trove; - 


ought to be mentioned, 262. 52x 
Vide tit. Action. 


Turn de Viſcount. 
What time it ſhal be held,and how the 
Amercements ſhall be levied, 275. 
276, 


Jide Amercemene. 


Timber. 


What ſhall be ſaid to be Tymber- trees. 
31 
Jide tit. Waſte. p 
T ythes. 


What ſhall be good cauſe of diſcharg: 
of Tythes, 393 
Whether tythes ſhall be paid of Foreſt 
Lands in the hands of the Kings 
Purchaſors, which were ever diſ- 
charged of Tythes in the Kings 
hands, 94 
Whether Tythe ſhall, be paid for Ab- 
by Lands diſſolyved by the Statute 


27 H. 8. 5 422.423.424 
What ſhall be called Minutæ Derimæ. 
| 28 

Whether Tythe ſhall be paid for Hou- 
ſes in London, 596 
Whether an Hjectione firme lies for 
Tythes, 301 


Whether they be within the Statute of 
g H. 6.to have reſtitution, 20t 
Tythes are payable for firewood, or 
wood for fences, unleſs there be 2 
ſpecial cuſtome to diſcharge them, 


113 
Whether Tythe ſhall be paid for tha 
paſturage of ſheep fed to be ſpent 
in an houſe within the Pariſh, 237 
Whether Tythe ſhall be paid for Fiſh 
taken in the Sea or great Rivers, 
264.339 

Whether for Conies taken in a War 
ren, 9 


33 
Whether for young Trees planted in 


a Nurſary upon purpoſe to be root- 
ed up and fold, 522 
Whether 


— — wm 
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Whether Tythe ſhall be paid for Ho- 


ny, 560 
Whether it ſhall be paid of the Bees 
themſelves, 404 


— —— — — — ———— 


— — — 


Variance. 


Etwixt the Writ or Bill and the 
Count, where it ſhall be aided 

by the Statute of Jeofayls, and were 
not, 272.281 282.325 
Betwixt the Count and the Indenture 


pleaded, where it makes the Judg- ; 
314.418 | 


ment erronious, 
Venire Facias- 


Of what place, and how it ſhall be, 
17.1504162.480 

Bearing date before the Action 
brought, and yet the Tryal there- 
upon good, 38 90.91 
With he Teſte or day of return, va- 
rying from the Roll, and before the 
Teſte of the Writ, and the Iſſue tri 
ed thereupon, Whether amendable, 
38.203. 204 

Venire facias de novo awarded. Where 
the Trial is upon a Record of Ni 
prius varying from the Roll, al- 
though the Plaintiff be non - ſuited, 
203. 204 


Where Fenire facias de novo ſhall be 


awarded, 284.312 
Whether a Venire facias may be from 
the Ward of a City, 150.164. 1 65 
Venire facias againſt two, where the 
one is dead, After Iſſue and Tryal 
thereupon, Whether the Judg. 
ment againſt the Survivor be good, 
426 
Where in a Fenire facias Summonit us 
eſt was returned, where it ought to 
have been Attac hiatus eſt; Whether 
good, 91 
Appeal by the Sonne and Heir of the 
death of his Father againſt two, 
That the one prodjtorie, the other 
felonice conſpired his death ; Whe- 
cher there ought to be one or ſeve- 
ral Venire facias's for the Tryal 
thereof, 532 
Vid. tit. Trial, 


Ferdicł. 


If it do find matter varying from the 
Declaration; Where it ſhall hurt 
the Declaration, and where not 


* 


| 151 
Where it ſhall make an ill Plea or Iſſue 
good, 6.15 2. 153.168.191 


Verdict general as the Plea is good, 
and not void for incert1inty, 219 

Verdict ſpecial not findings the Plain- 
tiffs title and yet good, 22 

Verdict finding the Iſſue preciſely for 
the Plaintiff or Defendant, and new 
matter contrary to it, is good ac- 
cording to the Iſſue, and void for 
the Surpluſage found, 130.131, 
198.212 

Verdict find damages 201. (to be paid 
in ſuch a Commodity, if by Law it 
may be) it is a good Verdict for the 
damages found, and void for the 
reſidue, 219 

Verdict, where void by reaſon of re- 
pugnancy, 495 

Upon a Writ of Enquiry of Waſte, it 
finds that he made Waſte in leſs 
quantity, anddoth not find, Qnod 
nullum alind fecit Jaſtum; Whes 
ther it be good, 414453 

That the Detendant aſſumpſit, where 
there be ewo ſeveral promiſes al- 
ledged ; Whether it be good, 219 

Where it gives all in damages in an 
Aſſiſe, tor fix years arrearages of a 
Rent-leck, not mentionins it to be 
fer arrearages, and yer ſhill be 

ood, 

That the Church is void per tempus ſe- 
meſtre, although it finds not the 
time of the avoidance, is good, 343 

Obligation with a Condition to pay 
upon the 31 of September: Payment 
is pleaded to be at that day: And 
the Verdict finds, There was no 
payment the ſaid 3 1 of September, 
yet a good Verdict, 78 

Verdict certainly given and uncertain- 
ly returned, how it may be amend- 


ed, 338. 
After Verdict matter of form ſhall not 
be pre judici il, 90.91 


Where two contrary Verdict be gi- 
yen, the firſt cannot be avoided, nn- 


leſs 
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leſs by Error or Attaint, 590 

Vide tit. Venire facias and Judgment. 

Vi & Arms. 

Wherethe omiſſion of thoſe wotds in 
Endictments and Declarations will 
make them vitious, 878.40 

Picar. 


Of what things he ſhall have — 


as minute Decimæ, 2 
Victuals and Vituallers, 


What ſhall be aid to be ViRuals, and 
who Victuallers, Cc. 113 231.232 


Vil. 


vill and Pariſh ſhall be intended all 
one and the ſame, if the contrary 


appears not, 182 

Vide tit. Fine. 
Unity of Poſſeſſion. 

Where and what things it ſhall extin- 

guiſh, 419 

Voucher. 

Whether one may vouch the King 

with a Voucher over, 96.97 
Vide tit, Enfant. 

Uſes. 


Where the limitation of the uſes ſhall 
be for the limitation of the Eſtate , 
And where it ſhall be conſtru 

larger chen the Eſtate, 230 

Uſes limited upon Recovery, which is 
good by Eſtoppell, ſhail bind the 
Recoveree and his heirs, and all 
claiming under him, 389 

uſes contingent, by what Ads they 
may be deſtroyed, 


gent uſes, and by what Acts they 
may be transferred, ſuſpended or 


deſtroyed, 359 
Uſes raiſed upon conſideration of 
blood, $29,530 


102,103 | 
Who ſhall have the benefit of contin- | 


| 


Uſury. 


What ſhall be ſaid Uſury within the 
Statutes, „ 
It ſhall not be Uſury where the agree. 
ment is not _, 101 
permitted to be paid, If it exceeds not 
that which is allowed by the Sta- 
rutes, 273 491 


Utlawry. 


Reverſed by Plea ; Whether it be 
within the Statue of 21 Jar. of Li- 
mitarions, 194.195. 

Whether the Utlawry of a Juror ſhall 
be good cauſe to diſcharge an En- 
dictment, 147 

Where the Defend nt after impar- 
lance pleads Outlawry, and upon 
Nul til Record pleaded, f ils of the 
Record, Judgment ſhall be abſolute- 
ly given, and not a Reſprndes outer, 


566 
Wager of Law. 
Here it lies, 187 
In inferiour Courts it is not 
allowed, 112 
Wales. 


Whether a Cerciorari lies to remove a 
Record or Endictment there found, 
34 331.332 

Where judgment is given in Debt 
againſt a Defendant in ue; who 
dieth inteſtate, and one here takes 
Letters of Adminiſtration : Whe- 
ther any Execution may be in 
wales, 34 
Whether a Writ of Appeal may be 
brought inthe next Engliſh Coun- 
ty, for a Murder in ales, 247.248 
Whether the Courts in Males might 
write to the Archbiſhop or Biſhops 

in England, to certiſie Baſtardy, Ma- 
trimony, & c. 247.342 
How Proceſs are there returnable 
from day to day, and not confined 
to fifteen dayes betwixt the Teſte 


and return, 179.254 
ey 


als... 
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They have Juriſdiction to hold Plex of 
Lands not held of the King, 172, 
Trials may be there made in ſome pla- 
ces by (ix Jurors onely, 260. | 


Cultomes in wales, 171. 172. 231 
238. 247. 249, 254. 260.332.342 


344.562.570. 
Fid tit. Court of the Alarches. | 


Ward and IN ard/hip- | 


Whether a diſtreſs be maint inable 
tor Relief, or pro valure A aritagii, 


533. 34. 

Whether the Heir ſhall pay Rekef to 

other Lords at his full age, where his 

Land had been in Ward ro the 

King, by reaſon of other Lands held 

in capite, 534. 
Jide Aare in pedit. 


Warranty. 


Where Warranty d-ſcended and at- 
tached upon the heir in Remainder | 
is defeated by the entry of the Te- | 
nant for life, who is not bound : 
Whether it be defeated quad the 
heir, 145. | 

Where Warranty ſhall be ſaid to be 
collatteral, and where it ſhall bor 
him who had right before, 156. 

Where it is determined by the return- 
ing of the Fee to the Feoffor, 305. 

09. ; 

Whether Warranty upon a Feoffment 
to the uſe of the Feoffee for his life, 
Remainder for life, and after to the | 
Feoffor and his heirs, ſhall bind for 
the benefit of him in Remainder, | 
369. 370.371. 

What ſhall be fiid co be a Warranty 
commencing by Diſſeiſin, 370.483, 


— 


484. 
Where found by ſpecial Verdict, al- 
though not pleaded, yet ſhall bind, | 


145. 
How the recovery in value ſhall be in 
a Warranty againſt the King, and 
how he ſhall recover over in value, 
96.97. 
Warren. 


Waſte. 


Whether the Aſſignee of the Leſſor 


ſhall have Action of Waſte for cut- 
ting down Timber trees Curing the 
Leaſe tor years, 242.243. 
Where in Waſte alleadged in Domil us 
G ardinis & Vomariis, and a Writ of 
Inquiry of Waſte 2warded,the Jury 
finding the Wiſte in cutting down 
two trees, where the Waſte wis 
aſltgned in cutting down twenty 
trees, and they do not find Qud 
ullumuiliud fecit Vaſtum; whether 
it be good, a 
What judgment ſhill be given upon 
a Venire facias in Waſte, where ſe- 
veral Iſſues be joynect nd the Ver- 
dict is found in part for the Plain- 
tiff and part againſt him, 281. 


If in a Writ of Inquiry of Waſte chere 


be more thentwelve ſworn; whe- 
ther it be erronious, 414. 
ide tit. Mrit. 


ider de Action. 


The King may wave a Demurrer or 
lſſue, but not any other againſt the 
King, without the Atturney Gene- 
rals conſent, 347. 

Whether the Plaintiffin an Action of 
Waſte brought for the cutting 
down and carrying away of a Tim- 
ber |ree may wave that Action and 
bring an Act ion of Trover, 242.243 


Wayes. 


Whether the erecting of a Gate upon 
the High-way to open and ſhut 
with the hand, be a Nuſance, 184. 
185. 

Who ought to repair High- wayes, 336 


Wife. Vide Baron and Fe me, 
and Feme ſole. 


wills. Vide Teſtament, & Deviſe. 


Witneſſes. 
Ad teſtificandum make default, 522. 
513.540.541. 
Per jured, 99. 
Words. 


No words are treaſonable,unleſs made 
Pppp ſo 
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ſo by ſome Stacute, 125. 


Of ſuch words as are not uſual the 


Law doth not take any connuſance, 


Vid. tit. Action ſur Caſe, | 
toad and eld. 
Whether Minutæ decime, 28. 
Writ. 


The Regiſter is the Rule of original 


Writs, but Judicial Writs may be 


framed according to the direction 


and diſcretion of the Court, 527. 
Where it ſhall be awarded to the Co- 


ture of a Verdict, whereof an At- 
taint lies, 414. 
Writ to enquire of the preſerving of 
Encloſures , How, and in what 
Caſes it ſhall be,280.281.439.440, 
Writ tocertifie, That J. S. is a Baron, 
and that Proceſs ſhould not be a- 
warded againſt him, but as againſt a 
Peer of the Realm, 205.206. 
| Writ awarded to a Biſhop out of 
Wales, and whether it may be to 
the Archbiſhop, 342. 
Writ of Reſtitution awarded upon an 
Ejettione firme for Tythes, 201. 
Awarded to the Eccleſiaſtical Courr, 
for the admitting and ſwearing of a 
Churchwarden, 


toners, where the Sheriff is Plaintiff For the admitting and ſwearing of the 


or Defendant, 

Writ of Right of Advowſon, the man- 
ner of proceedings therein, 511. 
$74+-599-590.591.592. 

Writ of Quod ci deforceat, where it 
may be general and count ſpecial in 
what Action he will, 444.445. 

Writ demanding 15. acr. Jampn, C. 
Brueriæ: whether it be incertain, 


179. 
Writ of Enquiry of Waſte is not a 


meer Inquelt of Office, but in na- 


415-416. { 


Clerk of a Pariſh, 589. 
| Writ of Priviledg, to diſcharge an At- 
rorney or Clerk of the Court from 
being preſſed for a Soldier, 11. 
From being Conſtable, &c. 38g. 
; Writ of Priviledge for Serjeants at 
Law, and their Seryants, to be ſued 
only in the Common Bench,$4.8 5. 
Writ of Diſtringas Villata circumad- 
jacent. ad levand. Sepes, &c. upon 
the Statute of 13 Ed. t. 280. 281. 


439 440.580. 


Famg; noſter Agricola, Peſteritati narratus & traditus, ſuperſtes erit. 


Tac. in vita pulii Agricelæ, 
Socri ſui. 
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In che years when theſe Caſes were adjudged, 


theſe perſons were Keepers of the Great 
Seal, Juſtices of both Benches,and Barons 
of the Exchequer. 


—__ — m — 


— — 


— 
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Keepers of the Great Seal. 


DT the beginning of his 
Reign, John Williams, 
Biſbop of Lincoln „ was 
Keeper of the Great-Seal. 
Upon the 27 day of October fol- 
lowing, the ſaid Biſhop was diſcharged 
of that place. And upon the 30 of the 
| ſame month Sir Thomas Coventry 
| 


Anno 1Car. Regis, 


Knight, the Kings Attorney, was made 

Keeper of the Great Seal. 

Anno 15 Car. Reg. Upon the 14 of January, the ſaid Sir 
Thomas Coventry departed this life: 
And upon the 18 day thereof Sir John 
Fynch , chief Fiſtice of the Common 
Bench, was made Keeper of the Great 
Seal. | 

Anno-16.Car.Reg. Upon the 19. day of January Sir Ed- 
ward Littleton, chief Juſtice of the Com- 
non Bench was made and ſworn Keeper 
of the Great Seal, in the place of Sir John 
Fynch. 


Juſtices of che K ings Bench. 


5 ir Kandolph Crew. chief 
| Tuſtice, | 
Anno 1 Car. Reg, 4 Sir John Doderidge, ;Anights 
Sir William Jones, | 
Sir James Whitlock, } 
PppPp 2 Anno 
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Anno 2 Car Reg. In Mich. Term, Sir Randolph Crew 
was gmoved from bis place: And in. Hil- 
lary Term following, Sir Nicholas Hide 
Knight was made chief Juſtice. 

Anno 4 Car. Reg. Upon the 11 of September, Sir John 
Doderidg died : And upon the g. of 
October following, Sir George Croke 
was removed from the Common Bench, 
and made one of the Fuftices of the Kings 
Bench. 

Anno 7 Car. Reg. In the Summer Vacation, viz. 25 Auguſt, 
Sir Nicholas Hide died : And in Mi- 
chaelmas Term following, viz. 24 Octob. 
Sir Thomas Richardſon, chief Fuſtice 
of the Common Bench, was ſworn chief 
Taſtice. | 

Anno 8 Car. Reg. Sir James Whitlock died in the Sum- 
mer Vacation : And in Michaelmas Term 
following, Sir Robert Berkeley Knight, 
and the Kings Serjeant, was ſworn one of 
the Titices of the Kings Bench. 

Anno 10 Car. Reg. In the Michaelmas Vacation, Sir Thomas 
Richardſon died : And, 

Anno 11 Car. Reg. Termino Paſch. Sir John Brampſton 

| Knight was made chief Juſtice. 

Anno 16 Car. Reg. Vpon the 9. of December, Sir Willi- 
am Jones died : And in Hillary Term 
following, Sir Robert Heath was ſworn 

one of the Fuſtices of that Court. 


— —— Deñ 


Juſtices of the Common Bench. 


Sin Henry Hobert Knight and Baro- 
| net, chief Fuſtice. 

| Sir Richard Hutton, 

Sir Francis Harvy; 
Sir George Croke, 

(Sir Henry Lelverton, N 


Anno 1 Car. Reg. 
Knights. 


Anno 
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Anno 1 Car. Reg. Iu Michaelmas Vacal ion, Sir Henry Ho- 
bert died : And, | 

Anno 2 Car. Reg. Upon the laſt day of Michaelmas Term, 
Sir Thomas Richardſon Knight, and 
Serjeant at Lam was made chief Fuſtice 
of the Common Bench. 

Anno 4 Car. Reg. Term. Mich. Sir George Croke ad- 
vanced to be Juſtice of the Kings Bench, 
ut ſupra. 

Anno 5 Car. Reg. Term. Hillari, Sir Henry Yelverton 
died: And Octabis Purificationis fol- 
lowing, Sir Humphry Davenport 


— 


Knight, was matle one of the Tuſtices of 


the Common Bench. 

Anno 7 Car. Reg. Term. Paſch. Sir Humphry Daven- 
port was made chief Baron of the Ex- 
chequer : And in Quindena of the ſame 
Term, Sir George Vernon was remo- 
dell from being one of the Barons in the 
Exchequer,to be one of the Juſtices of the 
Common Bench. 

In codem Anno, Term. Michaelis, Sir Thomas Richard- 
lon advanced to be chief Juſtice, ut ſu- 
pra: And the ſame Term, viz. 2 7 
Octob. Sir Robert Heath Night, wan 

made chief Tuſtice of the Common Bench. 

Anno 8 Car. Reg. Fir Francis Harvy died in the Summer 
Vacation: And in the Michaelmas Tern 
following, Francis Crawley, the Queens 
Serjeant at Law, was made one of the 
Tuſtices,&c, 

Anno 10Car.Reg; In the Summer Vacation, viz. 14 Sep- 
tember, Sir Robert Heath was diſchar- 
ged of bis place: And in tres Michaelis 
following, Sir John Fynch Knight, of the 
Kings learned Connſel and Attorney to 
the Queen, was made chief Tuſtice of that 
Conrt. | 

Anno 


The Table of the Judges, Oc. : 


Anno 1, 14 Car. Reg. 


Anno 15 Car. Reg. 
In codem Anno, 


ln eiſdem Anno 


Anno 16 Car. Reg. 


In Hillary Vacation, Sir Richard Hut- 
ton dep, tried this life. 

In Menſ. Paſch. Edmond Reve Ser- 
jeant at Law was ſworn one of the Ju- 
tices of the Common Bench. 

Sir George Vernon died in the Mi. 
chaelmas Vacation : And in the Hillary 
Term following, Robert Foſter Serje- 
ant at Law, was ſworn Juſtice of the 
Common Bach 


& Termino, Sir John Fynch was ** 
Keeper of the Great Seal, ut ſupra : And 


Sir Edward Littleton Knight, Solicitor 
General, was then made chief Tuſtice of 
the Common Þench. 

Term. Hillarii, Sir Edward Littleton 
was made Keeper, ut ſupra: And the ſame 
Term, Sir John Banks Knight, Attorney 
General, was niade chief Tuſtice of the 


Common. Bench, 


Barons of the Exchequer. 


Anno 1 Car Regis, 


Anno 3 Car. Reg. 


Sir Joh. Walter chief Baron, 
551 Edward Bromley, | ; 

3 Sir John Denham, 18 wy 
| Sir Thomas Txevor, 

Sir Edward Bromley died in the Sum- 
mer Vacation : And in Termino Mi- 
chaelis following, Sir George Vernon 
Knight, was made one of the Barons of 
the Exchequer. 


Anno 5 Car. Reg Term. Mich. Sir John Walter was 


Anno 7 Car. Reg. 


commanded to forbear the exerciſing of 
his place; yet held the ſame by his Pa- 
tent, until his death, being upon the 18 of 
November Anno 6. Car. Reg. 

Termin. Paſch. Sir Humphry Daven- 
port, one of the Juſtices of the Common 
Bench, was made chief Baron, ut ſupra. 


In 


Au *%, 


—_ 


The Table of the Judges, &c. 


In eiſdem Anno & Termino Sir James Weſton 
Knight,was made one of the Barons of the 
Fracks quer in the place of” Sir George 
Vernon, who was advanced to the Com- 
mon Bench, ut ſupra. 

Anno 9 Car. Reg. Termino Hillarn., Sir James Welton 
departed this life. 

Anno 10 Car. Reg. Term. Paſch. Richard Weſton Serjeaut 
at Law, was made one of the Barons of 
the Exchequer. 

Anno 14 Car.Reg. Richard Weſton removed, and in Hil- 
lary Term, eodem anno, Edw ard Hen- 
den Serjeant at Law, was made one of 
the Barons of the Exc be quer. 


INI 
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Ses ggg 
Mantiſsa. 


Ag. 181. The King againſt Sir John Eliot, Denzill 
Hollis, and Benjamin Valentine. Nota, That after- 
wards, inthe Parliament, 17 Car. it was relolved by the 
Houſe of Commons, That they ſhould have recompence 
for their Damages, Loſſes, Impriſonments, and ſufferings 
ſuſteined for the Services to the Common-wealth in the 
Parliament, 3 Caroli. 


Pag. 296. Reſolution upon the Caſes of Admiral Juriſ- 
diction, Nota, Theſe were not Judicial Reſolutions, and 
therefore not Authentick. Vide an Ordinance 12 Apri- 
lis, 1647, touching the ſame. 


Pag. £24. The Lord Sayes Caſe, Nota, The Reſolu- 
tion in Mr. Hampdens Cale there cited, was adjudged to 
be againſt Law, and repealed by the Statute of 17 Car. 
Vide infra, pag. 6 O1. 
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